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COMMENCING  JANUARY  20,   1920. 


Frank  Davin  et  al.,  as  Executors  of  Patrick  Lilly, 
Deceased,  Respondents,  v,  Ethel  Isman,  Appellant. 

Assignment  of  mortgage  —  action  by  executors  of  decedent 
to  set  aside  assignment  of  mortgage  purporting  to  have  been 
made  by  him  and  in  possession  of  the  assignee  —  evidence  — 
presumption  from  possession  of  assignment  by  assignee  — 
when  evidence  insufficient  to  sustain  finding  that  assignment 
was  obtained  in  illegal  manner. 

1.  The  exeeutors  of  a  decedent  brought  this  action  to  have  an 
assignment  of  a  mortgage,  purporting  to  be  made  by  him,  the 
written  parts  of  which  wen^  in  his  own  hand^vriting,  adjudged  null 
and  void,  upon  the  grounds  that  the  same  was  without  consider- 
ation, had  not  been  executed  by  decedent,  and  had  been  obtained 
from  him  in  some  illegal  manner.  Held,  that  the  possession  by  defend- 
ant of  the  assignment  in  question  is  presumptive  evidence  of  a  delivery 
of  the  instrument  to  her  by  decedent  for  a  valid  consideration  and 
this  presumpticjn  is  not  overcome  by  the  fact  that  the  bond  and  mort- 
gage and  insurance  policies  upon  the  mortgaged  premises  were  found 
in  decedent's  safe  deposit  box  after  his  death,  nor  is  this  presumption 
affected  by  the  fact  that  the  assignment,  which  appears  to  have  been 
drawn  by  decedent  himself,  was  signed  in  the  presence  of  a  subscribing 
witness  but  not  acknowledged  before  a  notary  public  or  similar  officer, 
since  the  acknowledgment  by  the  subscribing  witness  was  sufficient 
to  authorize  the  recording  of  the  instrument. 

2.  It  was  error  to  admit  evidence  that  one  of  the  executors  of  the 
decedent  had  made  an  examination  of  the  passbooks  and  records  of 
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deposits  made  by  decedent  in  various  banks  during  his  lifetime,  and 
that  he  did  not  find  on  or  about  the  date  of  the  assignment  any  sum 
corresponding  to  the  amount  of  the  mortgage.  This  evidence  had  no 
legitimate  tendency  to  establish  that  t^e  decedent  did  not  receive  a 
consideration  for  the  assignment  of  the  mortgage. 

3.  The  fact  that  an  erasure  appears  under  the  name  of  the  sub- 
scribing witness  does  not  in  any  degree  change  the  language,  terms, 
identity  or  character  of  the  instrument  signed  by  the  decedent,  and 
was  an  immaterial  erasure  which  defendant  was  not  called  upon  to 
explain  or  account  for. 

4.  The  finding  that  the  assignment  was  obtained  in  an  "  illegal 
manner  *'  is  a  conclusion,  unsupported  by  findings  of  fact  or  evidence, 
was  erroneous  and  cannot  be  sustained. 

Davin  v.  Ismarij  187  App.  Div.  889,  reversed. 


(Argued  December  1,  1919;  decided  January  20,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  7,  1919,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  plaintiffs  in  this  action  sought  to  have  a  certain 
assignment  of  a  mortgage  adjudged  null  and  void, 
delivered  up  to  plaintiffs  and  the  record  thereof  canceled 
upon  the  grounds  that  the  same  was  without  consideration, 
had  not  been  executed  by  the  mortgagee  and  had  been 
obtained  from  the  mortgagee  in  some  illegal  manner. 

Patrick  Lilly,  plaintiffs'  testator,  at  the  time  of  his 
death  April  25th,  1911,  was  about  the  age  of  ninety-three 
years.  He  had  been  indisposed  for  about  one  week  prior 
to  that  date,  and  on  April  24th,  evidently  in  anticipation 
of  the  operation  to  be  performed,  he  executed  a  last  will 
and  testament  in  which  the  plaintiffs  were  appointed 
executors,  which  will  was  subsequently  admitted  to  pro- 
bate. Upon  the  trial  of  this  action  the  will  of  Mr.  Lilly 
was  received  in  evidence  on  behalf  of  the  plaintiffs.  The 
will  discloses  that  the  testator  had  accumulated  a  fair 
competence  which  he  disposed  of  by  the  terms  of  his 
will.    The  fact  was  also  established  upon  the  trial  by 


Davin  v.  Isman. 


1920.]  Statement  of  case.  [228  N.  Y.] 

evidence  of  one  of  the  executors  that  the  testator  had 
shortly  before  his  death  made  gifts  of  real  property  and 
cash  to  several  relatives.  The  beneficiaries  under  his 
will  were  practically  all  nephews  and  nieces  and  children 
of  nephews  and  nieces,  upwards  of  twenty  in  number,  to 
each  of  whom  he  made  separate  bequests  in  a  substantial 
sum.     E\ddently  he  left  no  wife  or  direct  descendants. 

The  trial  justice  found  as  matters  of  fact  that  Patrick 
Lilly  at  the  time  of  death  was  seized  and  possessed  of  a 
certain  bond  and  mortgage  dated  June  1st,  1901,  made  by 
Celia  Isman  to  Patrick  Lilly  to  secure  the  payment  of  the 
sum  of  seven  thousand  dollars  with  interest  at  five  per 
cent,  conditioned  for  the  payment  of  the  same  as  follows: 
Three  hundred  and  thirty  dollars  on  the  first  day  of  June 
in  the  years  1902  to  190G  inclusive,  and  the  balance 
of  five  thousand  three  hundred  fifty  dollars  on  June  1st, 
1907;  that  ever  since  the  death  of  Mr.  Lilly  the  bond  and 
mortgage  had  been  in  the  possession  of  plaintiffs  and  no 
demand  had  been  made  for  the  same  by  defendant;  that 
at  the  time  of  the  death  of  Mr.  Lilly  he  was  possessed  of 
two  fire  insurance  policies  covering  the  premises  secured 
in  the  mortgage,  the  loss  thereunder,  if  any,  payable  to 
him  as  mortgagee,  one  policy  issued  January  4th,  1911, 
the  second  one  issued  March  16th,  1911,  which  was  some 
five  weeks  prior  to  his  death  but  ten  days  subsequent  to 
the  date  of  the  assignment. 

Further  findings  are  in  substance  that  in  the  area 
following  the  signature  of  the  subscribing  witness  upon 
the  assignment  there  is  an  acid  erasure  of  a  signature 
which  erasure  was  not  explained  or  accounted  for  by 
defendant;  that  the  instrument  contains  on  the  second 
page  thereof  a  blank  acknowledgment  filled  in  by  decedent 
Patrick  Lilly,  but  not  acknowledged  by  him,  which  has 
not  been  explained  or  accounted  for  by  the  defendant; 
that  the  subscribing  witness  did  not  acknowledge  the 
execution  of  the  assignment  until  June  6th,  1912,  and  the 
assignment  was  not  recorded  until  June  15th,  1912. 
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The  twelfth  finding  of  fact  was  as  follows:  "That  the 
aforesaid  alleged  instrument  purporting  to  be  an  assign- 
ment of  the  aforesaid  mortgage  was  obtained  from  the 
said  Patrick  Lilly  in  some  illegal  manner  and  that  neither 
the  defendant,  nor  any  one  in  her  behalf  gave  any  con- 
sideration for  the  same;  neither  did  said  Patrick  Lilly 
deliver  the  same.'' 

Upon  the  findings,  the  trial  justice  found  as  conclusion 
of  law:  "That  the  instrument  purporting  to  be  an 
assignment  of  the  aforesaid  mortgage  dated  the  6th  day 
of  March,  1911  *  *  *  which  purports  to  assign  to 
Ethel  Isman  the  aforesaid  mortgage  made  by  Celia  Isman 
to  Patrick  Lilly,  was  not  executed  by  Patrick  Lilly  nor 
did  he  delirer  the  same,  but  that  it  was  obtained  from  said 
Patrick  Lilly  without  consideration  in  some  illegal  man- 
ner, and  that  it  does  not  assign  the  mortgage  which  it 
purports  to  assign  but  is  wholly  null  and  void.'' 

A  further  conclusion  of  law  was  that  the  instrument 
should  be  delivered  up  to  be  canceled  and  that  the 
register  of  the  county  of  New  York  should  be  directed  to 
cancel  the  same  of  record.  In  effect  the  reUef  prayed 
for  in  the  complaint  was  granted  by  the  trial  justice. 

Joseph  Gans  and  C.  Arthur  Jensen  for  appellant.  The 
plaintiffs  failed  to  prove  a  cause  of  action.  {Strough 
V.  Wilder,  119  N.  Y.  530;  People  v.  Siiyder,  41  N.  Y.  397, 
402;  Robinson  v.  Wheeler j  25  N.  Y.  GO;  Siveetland  v.  Buell, 
164  N.  Y.  541,  552;  Purdij  v.  Coar,  109  N.  Y.  448,  450; 
Bigelow  v.  Bigeloiv,  39  App.  Div.  103;  Clement  v.  Cash, 
'2\  N.  Y.  253;  Strause  v.  Josephthal,  77  N.  Y.  622;  Ward 
y.  Ward,  43  W.  Va.  1;  U.  S,  Fidelity  &  Guaranty  Co.  v. 
/A  M.  Nat.  Bank,  145  Fed.  Rep.  273;  White  Co.  v.  White 
Motor  Co.,  159  App.  Div.  716;  Blakie  v.  Post,  137  App. 
Div.  648.)  It  was  reversible  error  to  allow  the  plaintiffs 
to  prove,  and  for  the  court  to  take  into  consideration, 
that  the  executors  had  not  found  any  entry  in  the  pass- 
books of  the  deposits  and  records  of  the  deposits  in  the 
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various  banks  in  which  they  found  the  assets  of  the 
decedent,  showing  that  the  decedent  had  received  any 
consideration  from  Mrs.  Isman  for  the  assignment  of  the 
mortgage.  {Erwin  v.  Parham,  12  How.  [U.  S.]  197.) 
The  assignment  by  the  testator  having  been  written 
out  and  signed  by  him  could  not  be  contradicted  by  mere 
oral  statements  inconsistent  with  the  making  of  the 
assignment  of  the  mortgage,  regardless  of  whether  the 
assignment  be  regarded  as  a  transfer  for  a  valuable  con- 
sideration, or  whether  it  be  regarded  as  a  gift  made  by  the 
decedent  to  Ethel,  the  infant  defendant.  {Gick  v.  Stuvijpf, 
204  N.  Y.  ^I'i]  Schmidt  v.  Schweitzer,  137  N.  Y.  Supp.  807; 
Moore  v.  Finger ,  131  App.  Div.  399;  Bush  v.  Roberts, 
111  N.  Y.  278;  Lent  v.  Shear,  160  N.  Y.  462.) 

Jacob  W.  Winkler  and  Walter  B,  Hopping  for  respond- 
ents. The  alleged  assignment  of  mortgage  was  never  exe- 
cuted and  delivered  by  the  decedent,  plaintiffs  respond- 
ents^ testator,  to  the  defendant  appellant.  (Ten  Eyck  v. 
Whitbeck,  156  N.  Y.  342;  Alverson  v.  Marshall,  159 
App.  Div.  639;  Kellogg  v.  Sinith,  26  N.  Y.  18;  Assets 
Realization  Co.  v.  Clark,  206  N.  Y.  114;  Ellis  v.  Horrman, 
90  N.  Y.  472;  Munoz  v.  Wilson,  111  N.  Y.  300;  Van 
Gaasbeek  v.  Staples,  85  App.  Div.  273;  Hunt  v.  Dexter 
Sulphite  P.  &  P.  Co.,  100  App.  Div.  119;  Elwood  v.  W. 
U.  Tel.  Co.,  45  N.  Y.  549;  Gildcrslecvc  v.  London,  73 
N.  Y.  609.) 

HoGAN,  J.  The  plaintiffs  have  attacked  the  validity 
of  the  assignment  and  the  burden  rests  upon  them  to 
establish  by  satisfactory  evidence  the  allegations  of  their 
complaint,  namely,  that  Patrick  Lilly  did  not  execute 
and  deliver  the  assignment  of  t-he  bond  and  mortgage  to 
defendant,  that  the  instrument  was  obtained  from  him 
in  some  illegal  manner  and  without  consideration.  The 
burden  thus  imposed  upon  the  plaintiffs  has  not  been 
sustained. 
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(written  over  printed  word  ^  eight  0  hundred  eleven 
(written  over  printed  word  ^  ninety  ^.'^ 

Then  follows  the  signature  ^'  Patrick  Lilly  ''  and  follow- 
ing the  same  the  signature  of  a  subscribing  witness. 

The  printed  form  of  acknowledgment  was  in  the 
usual  form  and  the  venue  was  properly  filled  in  by 
Mr.  Lilly: 

'^  On  the  sixth  day  of  March  in  the  year  one  thousand 
nine  (written  over  printed  word  ^  eight  ^)  hundred  and 
eleven  (written  over  printed  word  ^  ninety  ')  before  me 
personally  came  Patrick  Lilly  to  me  known     *     *     *.'' 

The  assignment  prepared  and  signed  by  Mr.  Lilly 
acknowledges  the  receipt  of  a  consideration  of  six  thousand 
five  hundred  dollars  therefor  paid  to  him  by  the  defendant, 
the  stated  sum  being  the  principal  sum  as  found  due  upon 
the  mortgage  by  the  trial  justice  in  this  case.  A  com- 
parison of  the  date  of  the  mortgage,  the  name  of  the 
mortgagor  and  mortgagee  and  the  record  thereof  as  found 
by  the  trial  justice  correspond  with  the  date,  names 
and  record  appearing  in  the  handwriting  of  Mr.  Lilly 
in  the  instrument  in  question,  and  it  is  evident  that  he 
had  before  him  at  the  time  he  prepared  the  instrument 
the  original  bond  and  mortgage  or  some  record  of  the 
same. 

The  possession  by  defendant  of  the  assignment  thus 
prepared  by  Mr.  Lilly  is  presumptive  evidence  of  a  delivery 
of  the  instrument  by  him  to  defendant  for  a  valid  con- 
sideration. Such  presumption  was  not  overcome  by 
sufficient  or  competent  evidence  adduced  on  behalf  of 
plaintiffs.  Mr.  Lilly  did  not  acknowledge  before  an 
officer  authorized  to  take  the  acknowledgment  of  the 
instrument  in  question,  nevertheless  the  instrument 
executed  by  him  was  sufficient  to  transfer  all  interest  and 
title  which  he  had  as  mortgagee  to  the  bond  and  mortgage 
in  question  to  the  assignee  named  in  the  assignment 
{Fryer  v.  Rockefeller,  63  N.  Y.  268)  and  by  such  assign- 
ment the  assignee  was  clothed  with  all  the  rights  thereto- 
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fore  conferred  upon  the  assignor  mortgagee  to  enforce 
the  bond  and  mortgage.  {We^throok  v.  GUason,  79  N.  Y. 
23,  29.)  It  was  not  incumbent  upon  the  defendant  to 
explain  or  account  for  a  failure  of  Mr.  Lilly  to  acknowl- 
edge the  instrument  in  due  form  before  an  officer  author- 
ized to  take  such  acknowledgments. 

The  acknowledment  by  the  subscribing  witness  was 
sufficient  to  authorize  the  recording  of  the  instrument  in  the 
absence  of  any  formal  acknowledgment  by  Patrick  Lilly. 

The  findings  made  by  the  trial  justice  prompting  his 
conclusion  of  failure  of  consideration  and  non-delivery  of 
the  instrument  are:  First,  that  the  bond  and  mortgage 
had  been  in  possession  of  plaintiffs  and  no  demand  for 
the  same  had  been  made  by  or  on  behalf  of  defendant. 

The  evidence  discloses  that  the  bond  and  mortgage 
were  found  in  the  safe  deposit  box  used  by  Mr.  Lilly  in 
his  lifetime,  but  such  fact  does  not  establish  that  the 
assignment  in  possession  of  defendant  was  not  delivered 
to  her.  The  assignment  passed  title  to  the  bond  and 
mortgage  as  against  Mr.  Lilly,  his  representatives  and 
the  mortgagor  as  well  as  all  other  persons  who  were  not 
affected  by  reason  of  an  absence  of  the  record  of  the  same. 
A  delivery  of  the  bond  and  mortgage  to  defendant  was 
not  essential  to  vest  title  to  the  same  in  defendant. 
Neither  was  she  required  to  assert  ownership  of  the  same 
by  demanding  possession  thereof  from  plaintiffs. 

Second,  the  trial  justice  found  that  two  policies  of  fire 
insurance  covered  the  mortgaged  premises,  loss  if  any 
payable  to  Patrick  Lilly  as  mortgagee  and  were  held  by 
Mr.  Lilly  at  the  time  of  his  death;  that  one  policy  was 
issued  January  4,  1911,  a  date  about  two  months  prior 
to  the  date  of  the  assignment.  The  existence  of  that 
policy  under  the  evidence  was  devoid  of  any  probative 
value. 

That  a  second  policy  was  issued  March  16th,  1911,  ten 
days  subsequent  to  the  date  of  the  assignment,  was  also 
found. 
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That  the  poUcy  dated  January  4th,  1911,  was  issued 
about  two  months  preceding  the  date  of  the  assignment 
was  estabUshed  by  the  testimony  of  one  of  the  executors 
plaintiffs  who  looked  after  Mr.  Lilly's  insurance  business 
for  sometime  prior  to  his  death.  As  to  the  finding  that 
a  poUcy  had  been  issued  on  March  16th,  1911,  ten  days 
subsequent  to  the  date  of  the  assignment,  the  record  is 
barren  of  evidence  to  sustain  that  finding.  No  witness  was 
inquired  of  as  to  such  a  poUcy,  neither  was  such  a  poUcy 
presented  or  produced  upon  the  trial,  marked,  offered  or 
received  in  evidence.  Any  inferences  drawn  therefrom 
by  the  trial  justice  have  no  support  in  fact  or  in  law. 

On  behalf  of  plaintiffs,  evidence  to  which  importance 
was  apparently  attached  by  the  trial  justice  was  admitted 
over  the  objection  and  exception  of  counsel  for  defendant, 
viz.,  the  witness  Mr.  Davin,  one  of  the  executors  of  the 
will  and  a  legatee  thereunder,  was  permitted  to  testify 
that  he  had  made  an  examination  of  the  pass  books  and 
records  of  deposits  in  the  various  banks  with  which  Mr. 
Lilly  conducted  his  business  during  his  lifetime,  and  upon 
such  examination  the  witness  did  not  find  that  on  or 
about  March  6th,  1911,  any  sum  corresponding  to  the 
amount  of  the  mortgage  was  recorded  as  having  come 
into  the  possession  of  ]\Ir.  Lilly.  Ths  evidence  was 
incompetent  and  had  no  legitimate  tendency  to  establish 
that  Mr.  Lilly  did  not  receive  a  consideration  for  the 
assignment  of  the  mortgage.  {Carroll  v.  Deimel,  95  N.  Y. 
252,  255.)  The  admission  of  the  evidence  was  clearly 
error,  and  we  are  unable  to  say  that  it  was  not  prejudicial 
to  the  interests  of  the  defendant. 

The  finding  of  fact  and  conclusion  of  law  that  the 
assignment  was  obtained  in  an  illegal  manner  should  now 
be  considered.  The  expression  ^^  illegal  manner  '^  is 
susceptible  of  many  interpretations,  amongst  others, 
fraud,  theft,  coercion,  undue  advantage  of  one.  The 
record  in  this  case  does  not  disclose  facts  which  would 
sustain  a  finding  of  fraud,  theft,  fear  or  undue  influence. 
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tending  to  show  undue  advantage  of  the  mortgagee.  Mr. 
Lilly  was  a  man  who  had  accumulated  a  reasonable 
competence  and  was  accustomed  to  deal  in  bonds  and 
mortgages.  He  did  not  reside  with  the  defendant  or  the 
members  of  her  family.  No  fiduciary  relation  existed 
between  them.  The  defendant  and  the  members  of  her 
family  were  persons  in  ordinary  circumstances  of  hfe 
and  in  their  dealings  with  a  man  of  the  business  capacity 
of  Mr.  Lilly  we  cannot  assume  in  the  absence  of  direct 
evidence  bearing  upon  the  question  that  they  were  in  a 
position  to  exercise  any  influence  over  him  or  that  they 
were  afforded  means  whereby  they  could  procure  the 
assignment  of  the  mortgage  from  him  by  what  has  been 
termed  an  ^^  illegal  manner.^' 

For  the  reasons  stated,  the  judgment  herein  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

HiscocK,  Ch.  J.,  Collin,  McLaughlin,  Crane  and 
iVNDREWS,  JJ.;  concur;  Chase,  J.,  concurs  in  result. 

Judgment  reversed,  etc. 


John  H.  Hilliker,  Respondent,  v.  Emily  Rueger  et  al.. 
Individually  and  as  Exccutrices  of  John  Rueger, 
Deceased,  et  al.,  Appellants. 

Real  property  —  deed  —  covenant  of  seizin  —  when  action 
for  breach  of  covenant  lies  —  damages  —  costs  and  expenses 
allowed  only  in  action  making  direct  attack  on  title. 

1.  A  covenant  of  seizin  means  that  the  grantor,  at  the  time  of  the 
conveyance,  was  lawfully  seized  of  a  good,  absolute  and  indefeasible 
estate  of  inheritance  in  fee  simple  and  had  power  to  convey  the  same 
(Real  Prop.  Law  [Cons.  L.  ch.  50],  §  2r)3) ;  and  if  the  covenant  be 
broken  by  the  failure  of  title  then  an  action  can  at  once  be  maintained 
to  recover  the  damages  sustained  as  the  direct  result  of  the  breach.  It 
is  not  essential  in  an  action  to  recover  damages  for  such  breach  that  the 
grantee  should  be  evicted. 
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2.  Where  the  grantors  in  a  conveyance  did  not  have  title  to  a  part 
of  the  land  which  they  conveyed  to  plaintiff,  there  was  a  breach  of 
the  covenant  of  seizin  which  entitled  the  plaintiff  to  whatever  damages 
he  had  sustained  by  it,  but  where  the  plaintiff  subsequently  contracted 
to  sell  and  convey  the  land  in  fee  simple,  and  the  purchaser  refused 
to  complete  the  contract  and  brought  an  action  to  recover  the  deposit 
paid  on  the  ground  that  the  title  was  unmarketable,  and  it  was  held 
in  such  action  that  plaintiff  did  not  have  a  marketable  title  to  part  of 
the  premises,  and  plaintiff  thereafter  brought  this  action  to  recover 
the  damages  alleged  to  have  been  sustained  by  reason  of  defendants* 
breach  of  the  covenant  of  seizin,  he  is  not  entitled  to  recover  attorney's 
and  counsel  fees  paid  by  him  in  defending  the  action  brought  by  the 
purchaser  who  refused  to  accept  the  title  as  unmarketable.  It  is  the 
rule  that  costs  and  expenses  including  counsel  fees  can  only  be 
allowed  when  a  direct  attack  is  made  upon  the  title.  The  action  in 
which  plaintiff  paid  such  costs  and  expenses  was  not  a  direct  attack 
upon  the  title.  Hence  only  damages  can  be  recovered.  {Hilliker  v. 
Rueger,  219  N.  Y.  334,  followed.) 

Hilliker  v.  Rueger,  183  App.  Div.  947,  modified. 

(Argued  December  11,  1919;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  1,  1918,  unanimously  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  at  a  Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Robert  Elwell  Moffeit  and  Edward  A.  V.  Sothen  for 
appellants.  The  plaintiff  was  in  no  event  entitled  to  recover 
expenses  of  litigation.  {Roake  v.  Sullivan,  69  Misc.  Rep. 
429;  Dale  v.  Shively,  8  Kan.  276;  Jewett  v.  Fischer,  9  Kan. 
App.  630;  Harding  v.  Larkins,  41  111.  413;  Bishop  v. 
Hendrick,  82  Hun,  323;  Fallon  v.  Wright,  82  App.  Div.  193; 
C  T.  S.  D,  &  S.  Co.  V.  American  Brewing  Co.,  88  App.  Div. 
383.)  Even  if  the  title  to  the  triangular  piece  is  assumed 
to  be  bad,  plaintiff  can  recover  no  more  than  nominal 
damages,  until  there  has  been  an  eviction,  actual  or  con- 
structive. {Staats  V.  Ten  Eyck,  3  Caines,  111;  Pitcher 
v.  Livingston,  4  Johns.  1;  Bennett  v.  Jenkins,  13  Johns.  50; 
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Bingham  v.  WeiderwaXj  1  N.  Y.  509;  Campbell  v.  Bentleyy 
159  App.  Div.  522;  Hunt  v.  Hay,  156  App.  Div.  138; 
Hymes  v.  Estey,  133  N.  Y.  342;  2  Washburn  on  Real 
Property  [2d  ed.],  728;  Veil  v.  McCauslan,  157  App.  Div. 
355;  Pollard  v.  Dwight,  8  U.  S.  421;  U.  C.  S.  V.  R.  R.  Co. 
V.  Gates,  8  App.  Div.  181.) 

Fred  L.  Gross  for  respondent.  An  eviction  is  not  neces- 
sary for  the  recovery  of  substantial  damages  for  breach 
of  the  covenant  of  seizin.  {Veil  v.  McCauslan,  157  App. 
Div.  335;  213  N.  Y.  678;  Pollard  v.  Dwight,SV.  S.  421; 
Roake  v.  Sullivan,  69  Misc.  Rep.  429;  Kent  v.  Welch,  7 
Johns.  258;  2  Reeves  on  Real  Prop.  1521,  1522;  Sey fried 
V.  Knoblauch,  44  Col.  86;  Hajjden  v.  Patterson,  39 
Col.  15;  Frazer  v.  Supervisors,  74  111.  282;  Tone  v. 
Wilson,  81  111.  529;  Clapp  v.  Herdman,  25  111.  App.  509.) 
Hilliker  was  properly  awarded  the  fair  and  reasonable 
value  of  the  services  of  his  attorney  in  defending  the 
Schaefer  action.  {Broiiming  v.  Stillwell,  42  Misc.  Rep. 
346;  93  App.  Div.  613;  182  N.  Y.  538;  Cassidy  v.  Taylor, 
79  App.  Div.  242;  Charman  v.  Tatum-,  54  App.  Div.  61; 
Charman  v.  Hlhhler,  31  App.  Div.  477;  Phcenix  Bridge  Co. 
V.  Creem,  102  App.  Div.  354;  Olmstead  v.  Rawson,  188 
N.  Y.  517.) 

McLaughlin,  J.  On  the  1st  of  May,  1905,  the  defend- 
ants, Rueger's  testator  and  his  wife,  conveyed  to  the 
plaintiff  and  his  wife  (now  deceased),  as  tenants  by  the 
entirety,  certain  real  property  situate  in  the  city  of  New 
York.  The  consideration  was  $7,000,  of  w^hich  $500  was 
paid  down  and  the  balance  secured  by  a  purchase-money 
mortgage.  The  grantors  in  the  deed  of  conveyance 
covenanted  that  the^^  were  ^'  seized  of  the  said  premises 
in  fee  simple  and  have  good  right  to  convey  the  same.^' 
Subsequent  to  the  conveyance  the  grantees  entered  into 
a  contract  with  one  Schaefer  to  convey  the  premises  to 
him  for  $8,500,  of  which  $500  was  paid  on  the  execution  of 
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the  contract  and  the  balance  agreed  to  be  paid  or  secured 
when  the  title  passed.  Schaefer  thereafter  refused  to 
complete  the  contract,  on  the  ground  that  the  title 
tendered  was  unmarketable  and  he  demanded  that  the 
$500  paid  be  returned  to  him.  The  demand  not  being 
complied  with,  he  brought  an  action  to  recover  the  sa*me. 
It  was  finally  determined  in  that  action  that  the  grantees 
did  not  have  a  marketable  title  to  a  part  of  the  premises 
conveyed  {Schaefer  v.  Hilliker,  140  App.  Div.  173;  affd., 
206  N.  Y.  708),  for  which  reason  plaintiff  was  entitled  to 
recover  the  amount  paid  at  the  time  the  contract  was 
executed,  with  interest,  expenses,  etc.  The  defendants 
in  the  present  action  had  notice  of  that  action  and  were 
afforded  an  opportunity  to  defend  it,  which  they  neglected 
and  refused  to  do.  After  HilUker  had  paid  the  judgment 
recovered  by  Schaefer  he  brought  this  action  to  recover 
the  damages  alleged  to  have  been  sustained  by  reason  of 
the  breach  of  the  covenant  of  seizin,  to  which  reference 
has  been  made.  He  had  a  judgment  for  a  substantial 
amount,  which  was  modified,  and  as  modified  affirmed 
(Hilliker  v.  Rucger,  165  App.  Div.  189),  but  on  appeal  to 
this  court  it  was  reversed  and  a  new  trial  ordered  (219 
N.  Y.  334).  The  second  trial  also  resulted  in  a  judgment 
for  the  plaintiff.  The  trial  court  found  there  was  a 
breach  of  the  covenant  of  seizin  in  that  the  defendants' 
testator  did  not  have  title  to  a  part  of  the  premises  con- 
veyed, and  by  reason  thereof  plaintiff  had  sustained 
damage  to  the  amount  of  $1,200,  being  the  difference 
between  $7,000,  the  consideration  paid,  and  $5,800,  the 
proportionate  value  of  the  part  of  the  premises  of  which 
the  grantors  had  title  at  the  time  of  the  conveyance, 
with  interest  on  the  $1,200  for  six  years  immediately 
prior  to  the  commencement  of  the  action;  also  for  $1,500, 
the  amount  expended  by  the  plaintiff  for  counsel  and 
attorneys'  fees  in  defending  the  action  brought  by  Schaefer 
against  him,  with  interest,  and  an  extra  allowance  of 
five  per  cent  as  costs  on  the  amount  recovered.     Judg- 
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defend  his  title  and  possession,  or  take  such  steps  as  may 
be  necessary  to  obtain  possession.  Whatever  it  costs  him 
to  do  this,  if  the  title  fail  —  not  exceeding  the  consideration 
paid  for  the  part  or  portion  of  the  premises  involved, 
together  with  the  necessary  costs  and  disbursements  — 
may  be  recovered  of  the  grantor.  {Olmstead  v.  Rawsouy 
188  N.  Y.  517;  Dale  v.  Shively,  8  Kans.  276;  Jewett  v. 
Fisher,  9  Kans.  App.  630;  Myers  v.  Munson,  65  la.  423; 
Harding  v.  Larkin,  41  111.  413.  See,  also,  Oelrichs  v. 
Spain,  15  Wall.  211;  Henry  v.  Davis,  123  Mass.  345.) 

The  Schaefer  action  was  not  a  direct  attack  upon  the 
title.  It  was  that  the  title  was  not  marketable.  The 
fact  that  it  was  not  marketable  did  not  establish,  as  this 
court  pointed  out  in  Hilliker  v.  Rueger  (219  N.  Y.  334), 
that  the  title  was  bad  or  that  there  was  a  breach  of  the 
covenant  of  seizin. 

The  judgment  appealed  from,  therefore,  should  be 
modified  by  striking  out  the  item  of  $1,500  and  interest 
thereon,  and  the  extra  allowance  of  costs  is  reduced 
proportionately,  and  as  thus  modified  affirmed,  without 
costs  to  either  party. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo,  Pound,  Andrews 
and  Elkus,  JJ.,  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Claim  of  Cornelius  Ryan,  Respond- 
ent, V,  The  City  of  New  York,  Appellant. 

State  Industrial  Commission,  Respondent. 

New  York  (city  of)  —  Workmen's  Compensation  Law  — 
policeman  of  New  York  city  not  entitled  to  award  under  Com- 
pensation Law  for  injuries  received  while  serving  as  patrolman. 

1.  Policemen  of  the  city  of  New  York  do  not  need  the  protection  of 
the  Workmen's  Compensation  Law  because  compensation  is  assured 
to  them  by  an  independent  statute.  (Greater  N.  Y.  Charter,  §  292; 
Police  Department  Rule,  597;  Charter,  .§§  354,  355.)     The  special 
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statute  stands,  untouched  by  a  later  statute  of  general  application, 
unless  the  purpose  to  destroy  the  special  scheme  is  unmistakably 
declared  and  this  the  legislature  has  not  done. 

2.  A  member  of  the  police  force  of  a  city  with  the  rank  of  patrol- 
man, detailed  to  service  at  a  precinct  police  station,  is  not  engaged  in 
any  employment  enumerated  in  group  44  of  section  2  of  the  Work- 
men's Compensation  Law,  which  includes  keepers,  guards,  nurses  or 
orderlies  in  prisons,  insane  asylums  or  hospitals,  or  in  group  42,  which 
includes  the  maintenance  and  care  of  buildings.  His  occupation  is 
that  of  patrolman,  and  his  position  a  public  office;  and,  hence,  he  is 
not  entitled  to  an  award  for  injuries  received  by  a  fall  caused  by  the 
breaking  of  a  box  upon  which  he  was  standing  to  remove  an  electric 
hght  bulb. 

Ryan  v.  City  of  New  York,  189  App.  Div.  49,  reversed. 

(Argued  January  5,  1920;  decided  January  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  23,  1919,  affirming  an  award  of  the  state 
industrial  commission  made  under  the  Workmen's  Com- 
pensation Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  P,  Burr,  Corporation  Counsel  {John  F.  O^Brien 
William  E,  C.  Mayer-  and  Isaac  F.  Cohan  of  counsel),  for 
appellant.  A  policeman,  being  a  governmental  agent  of  the 
state,  performs  official  duties  of  a  sovereign  character  and  is 
not  engaged  in  an  employment  by  the  city  of  New*York 
within  the  meaning  of  group  43  of  the  statute.  Official 
tenure  does  not  constitute  an  employment.  {Spinks  v. 
Village  of  Marccllus,  180  App.  Div.  732;  Matter  of  Mueller 
V.  City  of  New  York,  189  App.  Div.  363;  Blynn  v.  Cityof 
Pontiac,  185  Mich.  35;  Griswold  v.  City  of  Wichita,  99 
Kan.  502;  Marshall  v.  City  of  Pekin,  III,  1.14  N.  E.  Rep. 
497;  Wilcox  v.  City  of  Rochester.  190  N.  Y.  137;  Fitzsim- 
mons  V.  City  of  Brooklyn,  102  N.  Y.  536;  Matter  of 
Tiffany,  179  N.  Y.  455;  Murtagh  v.  City  of  New  York, 
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106  App.  Div.  98;  PeopU  v.  Rathhone,  145  N.  Y.  434; 
Matter  of  Hathaway,  71  N.  Y.  238.)  Sections  272,  292 
and  300,  Greater  New  York  charter,  and  rule  597  of  the 
police  department  exclude  the  operation  of  the  Workmen's 
Compensation  Law.  {Maclay  v.  City  of  St.  Paul,  172 
N.  W.  Rep.  215;  Matter  ofBowne  v.  Bowne  Co.,  221  N.  Y. 
28;  Matter  of  Howard,  221  N.  Y.  605.) 

Charles  D.  Newton,  Attorney-General  {E.  C.  Aiken  of 
counsel) ,  for  respondent.  The  claimant  was  an  employee 
of  the  city  of  New  York  and  entitled  to  compensation  for 
the  injury  he  received.  {State  ex  rel.  City  of  Duluth  v. 
District  Court,  158  N.  W.  Rep.  790;  Tillage  of  Kiel  v. 
Industrial  Commission  of  Wisconsin,  158  N.  W.  Jlep.  68; 
Village  of  West  Salem  v.  Industrial  Commission  of  Wis- 
consin, 155  N.  W.  Rep.  929;  U.  S.  v.  Maurice,  103  Fed. 
Cas.  15747;  Atty.-Gen.  v.  Cain,  84  Mich.  223;  Matter  of 
Bowne  v.  Bowne  Co.,  221  N.  Y.  28;  People  v.  Rathbone, 
145  N.  Y..434.) 

Cardozo,  J.  The  claimant  is  a  member  of  the  police 
force  of  the  city  of  New  York  with  the  rank  of  patrolman. 
He  was  detailed  to  service  at  the  thirty.-seventh  precinct 
poUce  station.  His  chief  duties  there  were  to  guard  the 
prisoners  and  to  keep  part  of  the  building  in  order.  On 
June  11,  1918,  while  standing  on  a  box  in  order  to  remove 
an  electric  light  bulb,  he  was  thrown  to  the  floor  by  the 
breaking  of  the  box;  and  disability  for  a  little  more  than 
a  month  resulted  from  his  injuries.  The  question  is 
whether  the  case  is  within  the  Workmen^s  Compensation 
Law  (Consol.  Laws,  chap.  67). 

Employees  of  the  state  or  of  a  municipal  corporation 
have  the  protection  of  the  statute  if  they  are  engaged  in 
one  or  more  of  the  enumerated  hazardous  employments 
(Workmen's  Comp.  Law,  §  3,  subds.  3  and  4;  §  2,  subd. 
43).  To  sustain  the  award,  we  must  be  able  to  say  that 
the   claimant   was  an   employee   so   engaged,    when   his 
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injuries  were  suffered.  The  argument  is  that  he  comes 
within  two  groups:  group  44  of  section  2,  which  includes 
''  employment  as  a  keeper,  guard,  nurse  or  orderly  in  a 
prison,  reformatory,  insane  asylum  or  hospital,  maintained 
or  operated  by  the  state  or  municipal  corporation  or  other 
subdivision  thereof, '^  and  group  42,  which  includes  the 
^^  maintenance  and  care  of  buildings.' '  We  think  the 
claimant  has  not  brought  himself  within  either  of  these 
classes.  His  .occupation  was  not  that  of  a  turnkey  or 
keeper.  It  was  not  that  of  the  maintenance  or  care  of 
buildings.  His  occupation  was  that  of  a  patrolman,  and 
his  position  a  public  office,  with  functions  which,  however 
diverse,  have  an  identity  all  their  own  {Blynn  v.  City  of 
Pontiac,  185  Mich.  35;  Greater  N.  Y.  Charter,  §§  276, 
283).  He  did  not  become  a  turnkey  or  a  janitor  because 
the  work  to  which  he  had  been  detailed  by  his  superiors 
was  similiar  to  that  which  turnkeys  and  janitors  often 
do.  One  might  as  well  say  that  an  officer  assigned  to 
duty  in  the  mounted  squad  would  be  classified  as  a  hostler. 
We  have  recently  had  occasion  to  emphasize  the  dis- 
tinction between  offices  or  positions,  and  details  or  assign- 
ments {People  ex  rel.  0^ Connor  v.  Giwin,  227  N.  Y.  392). 
Policemen  do  not  change  their  occupations  as  they  render 
now  this  service  and  now  that  one  in  obedience  to  the 
call  of  duty.  The  occupation  remains  single  through  all 
its  multifarious  incidents. 

Any  other  conclusion  involves  the  .scheme  of  the 
statute  in  hopeless  vagaries.  It  means  that  in  awarding 
compensation  to  members  of  the  pohce  force,  the  typical 
hazards  have  l)een  ignored,  and  the  trivial  ones  rewarded. 
The  officer  who  battles  with  a  burglar  has  been  excluded, 
and  the  one  who  spends  his  days  in  the  shelter  of  the 
station  has  been  singled  out  for  protection.  We  will  not 
readily  impute  to  the  legislature  a  discrimination  so 
unreasonable.  The  occupation  of  a  policeman,  if  there 
had  been  any  purpose  to  bring  it  within  the  statute, 
would  have  been   l)rought   there   in   its   entirety.     Dis- 
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crimination,  were  there  any,  would  be  in  favor  of  the 
hazards  that  are  greatest,  and  not  of  those  that  are 
least. 

The  truth  is  that  the  claimant  and  his  brother  officers 
do  not  need  the  protection  of  the  Workmen's  Compen- 
sation Law,  and  the  legislature  did  not  mean  that  they 
should  have  it.  They  do  not  need  it,  because  compen- 
sation is  assured  to  them  by  an  independent  statute,  with 
its  own  special  and  comprehensive  scheme.  In  case  of 
temporary  disability,  incurred  in  the  performance  of  duty, 
there  may  be  leave  of  absence  on  full  pay  (Greater  N.  Y. 
Charter,  §  292;  PoUce  Department  Rule,  597).  In  case 
of  permanent  disability  or  death,  there  are  pensions  for 
the  officer,  and  for  his  widow  or  children  (Greater  N.  Y. 
Charter,  §§  354,  355).  We  cannot  think  that  this 
carefully  developed  scheme  for  the  relief  of  poUcemen 
and  their  dependents  has  been  mutilated,  if  not  altogether 
superseded,  whenever  a  policeman  does  something  which 
is  also  done  by  a  workman  in  one  of  the  hazardous  employ- 
ments. The  legislature  must  speak  more  plainly  before 
we  will  adopt  a  construction  that  leads  to  such  results. 
The  special  statute  stands,  untouched  by  a  later  statute 
of  general  application,  unless  the  purpose  to  destroy  the 
special  scheme  is  unmistakably  declared  {Matter  of 
Commissioners  of  Central  Park,  50  N.  Y.  493,  497). 

The  order  of  the  Appellate  Division  and  the  award  of  the 
Industrial  Commission  should  be  reversed,  and  the  claim 
dismissed,  without  costs  to  either  party. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Claim  of  Gertrude  I.  Eldridge, 
Respondent,  against  Endicott,  Johnson  &  Co.  et  al., 
Appellants. 

State  Industrial  Commission,  Respondent. 

Workmen's  Compensation  Law  —  death  of  employee  of 
tannery  from  anthrax  —  assumption,  without  evidence,  by 
industrial  commission  that  anthrax  was  communicated  by 
hides  which  employee  handled. 

Where  an  employee  of  a  tanning  company,  whose  work  was  count- 
ing South  American  and  Mexican  hides  as  they  were  unloaded  from 
freight  cars,  had  a  pimple  on  his  neck  following  a  cut  received  while 
being  shaved  and  after  the  pimple  was  opened  and  poulticed  his  neck 
swelled  and  he  died  three  days  later  from  anthrax,  an  award  by  the 
state  industrial  commission  for  his  death  cannot  be  sustained.  In 
the  absence  of  all  proof  upon  the  subject,  the  commission  was  not 
justified  in  presuming  that  the  hides  in  question  had  anthrax  and  that 
the  germ  could  pass  to  a  person  working  about  them,  and  it  could  not 
take  judicial  notice  of  the  nature  of  these  skins  or  their  susceptibility 
to  anthrax  or  to  the  method  or  likelihood  of  inoculation  by  an  employee. 
Section  21  of  the  Workmen's  Compensation  Law  is  not  a  substitute 
for  facts,  and  the  commission  is  not  authorized  to  make  an  award 
thereunder  in  the  absence  of  at  least  some  evidence  that  the  employee 
might  with  his  cut  have  taken  anthrax  while  at  work  about  the  hides. 

Matter  of  Eldridge  v.  Endicott^  Johnson  tfc  Co.y  189  App.  Div.  53, 
reversed. 

(Argued  January  5,  1920;  decided  January  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  23,  1919,  affirming  an  award  of  the  state 
industrial  commission  made  under  the  Workmen's  Com- 
pensation Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Bertrand  L.  Pettigrcw  and  Walter  L.  Glenney  for  appel- 
lants. The  death  of  the  deceased  was  not  caused  by  an 
accident  arising  out  of  and  in  the  course  of  his  employ- 
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ment  within  the  intention  of  the  legislature  as  expressed 
in  the  Workmen's  Compensation  Law.  {Hiers  v.  Hull  & 
Co.,  178  App.  Div.  350;  Sherwood  v.  Johnson,  1913,  W.  C.  & 
Ins.  Rep.  57;  Steel  v.  Cammell,  Laird  &  Co.,  1905,  2  K.  B. 
237;  Eke  v.  HarUDyke,  1910,  2  K.  B.  677;  Higgins  v. 
Campbell  &  Harrison,  1904,  1  K.  B.  328;  Fenton  v.  Thor- 
ley,  1903,  App.  Cas.  443;  Matter  of  Collins  v.  B.  U.  Gas 
Co.,  171  App.  Div.  381.) 

John  Marcy,  Jr.,  and  Laverne  M.  Twining  for  claimant, 
respondent.  The  death  of  the  deceased  was  caused  by  an 
accident  arising  out  of  and  in  the  course  of  his  employ- 
ment, within  the  intent  and  meaning  of  the  Workmen's 
Compensation  Law.  {Hiers  v.  Hull  &  Co.,  178  App.  Div. 
350;  Horrigan  v.  Post  Standard  Co.,  224  N.  Y.  620; 
Matter  of  Hart  v.  Wilson,  227  N.  Y.  554;  Matter  of  Plass 
V.  C.  N.  E.  Ry.  Co.,  169  App.  Div.  826.) 

Charles  D.  Newton,  Attorney-General  (E.  C.  Aiken  of 
counsel) ,  for  State  Industrial  Commission,  respondent.  It 
is  conceded  that  the  deceased  employee  died  of  anthrax, 
and  it  is  a  reasonable  inference  that  the  anthrax  germ 
entered  the  cut  in  the  neck  while  in  the  course  of  his 
employment.  (Matter  of  Hart  v.  Wilson,  227  N.  Y.  554; 
Higgins  v.  Campbell  &  Harrison,  6  W.  C.  C.  1.)  It  has 
been  held  in  this  court  as  well  as  in  the  courts  of  other 
jurisdictions  that  the  contraction  of  anthrax  is  an  accident 
for  which  the  state  industrial  commission  may  make  com- 
pensation. (Brinton^s  Limited  V.  Turvey,7  W.  C.  C.  1; 
Hiers  v.  Hull  &  Co.,  178  App.  Div.  352;  Plass  v.  C.  N.  E. 
R.  R.  Co.,  221  N.  Y.  472;  Leiois  v.  Ocean  A.  &  G.  Corp., 
224  N.  Y.  18;  Hood  v.  Maryland  Casualty  Co.,  206  Mass. 
223;  ^t7ia  L.  Ins.  Co.  v.  P.  G.  &  C.  Co.,  229  Fed.  Rep. 
552;  Vennonv.  N.  D.  Lumber  Co.,  154  N.  W.  Rep.  640; 
Paul  V.  T.  Ins.  Co.,  112  N.  Y.  472.) 

Crane,  J.  On  November  20th,  1915,  William  Eldridge 
died  lea^ang  a  wife  and  four  children.     He  lived  in  the 
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village  of  Endicott,  Broome  county,  New  York,  and  worked 
for  Endicott,  Johnson  and  Company  as  subforeman  of  a 
freight  gang  at  one  of  their  tanneries.  The  cause  of 
Eldridge's  death  was  anthrax  and  the  claim  is  that  he 
contracted  it  in  the  course  of  his  employment  while 
working  about  the  hides  at  the  tannery.  The  evidence 
to  sustain  this  claim  presented  to  the  commission  showed 
that  Eldridge  in  November  of  1915  had  been  cut  in  the 
neck  while  being  shaved  by  the  barber  of  the  village  and 
that  a  pimple  appeared  after  the  cut  had  healed  over. 
The  wife  pricked  this  with  a  needle  and  applied  a  poultice 
of  sugar  and  Octagon  soap  and  covered  it  with  a  cloth 
which  went  around  his  neck.  At  that  time  the  neck  was 
not  swollen.  This  was  on  the  17th  of  the  month.  He 
went  to  work  and  when  he  returned  at  night  his  neck  was 
swollen  and  three  days  thereafter  he  died  of  anthrax  as 
stated. 

Eldridge's  work  v/as  counting  hides  as  they  were 
unloaded  at  the  freight  ears.  The  hides  were  called  dry 
Ceara  hides  from  Southern  Mexico  and  South  American 
countries.  Some  of  the  employees  noticed  that  Eldridge's 
neck  was  swollen  while  he  was  at  work.  Solely  upon  this 
evidence  the  commission  found  as  follows:  ^'  On  or 
about  November  17th,  1015,  the  day  v/hen  the  symptoms 
of  anthrax  first  appeared,  William  Eldridge  was  working 
for  his  employer  at  the  tannery  above  mentioned.  On 
November  16,  1915,  while  being  shaved  at  a  public  barber 
shop  in  Endicott,  New  York,  William  Eldridge's  neck  was 
slightly  cut  with  a  razor.  The  reasonable  inference  is 
that  he  contracted  anthrax  in  the  course  of  his  employ- 
ment. He  died  as  a  result  of  said  anthrax  November 
20,  1915.^' 

No  evidence  was  gi\  en  as  to  the  nature  of  anthrax, 
whether  hides  such  as  those  in  (juestion  have  anthrax 
bacteria  and  who: her  and  in  what  manner  it  may  be 
transmitted  to  men.  Tlie  coniniission  has  presumed 
that  because  ]^]ldrid,ii;e  had  a  cut  or  ])imple,  worked  in  a 
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tannery  about  hides  and  died  of  anthrax  that  he  must 
have  recived  the  injury  in  the  course  of  his  employment. 
On  this  appeal  it  is  said  by  the  respondent  that  the 
employer  conceded  that  the  deceased  got  the  anthrax 
germ  at  his  work.  We  do  not  so  read  the  record.  Mr. 
PhilUps  asked  the  appellants^  lawyer  if  he  conceded  that 
Eldridge  received  anthrax  in  his  work.  The  lawyer 
repUed:  ''  He  got  a  cut  outside  of  his  work  and  it  is 
supposed  he  got  the  anthrax  germ  at  his  work,"  to  which 
the  claimant's  lawyer  said:  ^^  You  ought  to  concede  that 
he  got  the  anthrax  germ  at  his  work,''  and  to  this  the  other 
attorney  answered:  ^' I  do  not  know  much  about  this 
case,  I  am  not  going  to  concede  anything  that  should  not 
be  conceded." 

This  cannot  be  accepted  as  an  admission  of  a  fact 
which  should  have  been  proved  to  sustain  the  award. 

We  do  not  think  this  is  a  case  where  the  commission 
were  justified  in  taking  judicial  notice  or  in  presuming 
that  hides  such  as  those  in  question  usually  or  frequently 
contain  anthrax  germs  and  that  a  person  working  about 
them  with  an  open  wound  is  likely  to  receive  the  germ 
and  die  of  anthrax. 

It  has  been  held  that  glanders  is  not  a  disease  so  fre- 
quently taken  by  man  as  to  permit  the  court  to  take 
judicial  notice  of  its  character.  {State  v.  FoXj  79  Md. 
514;  24  L.  R.  A.  679.) 

And  yet  instances  have  arisen  where  death  resulted 
from  glanders  acquired  from  a  horse.  {Matter  of  Richard- 
son V.  Greenberg,  188  App.  Div.  248.)  In  Webster's 
Dictionary  anthrax  is  defined  to  be  ^^  an  infectious,  and 
usually  fatal,  bacterial  disease  of  animals,  especially  cat- 
tle and  sheep,  and  occasionally  of  man,  to  whom  it  may 
be  transmitted  by  inoculation." 

In  the  absence  of  all  proof  upon  the  subject  the  com- 
mission was  not  justified  in  presuming  that  the  hides  in 
question  had  anthrax  and  that  the  germ  could  pass  to  a 
person  working  about  them;  in  other  words,  the  commis- 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
Frederick  R.  Hazard,  Deceased. 

Dora  G.  S.  Hazard  et  al.,  as  Executors,  et  al..  Appel- 
lants; The  Comptroller  of  the  State  of  New  York, 
Respondent. 

Tax  —  transfer  tax  upon  property  passing  by  will  is  due  at 
death  of  decedent  —  when  decedent  died  entitled  to  a  share  in 
his  father's  estate  not  then  distributed,  the  income  thereof 
accruing  after  decedent's  death  is  not  subject  to  a  transfer  tax. 

1.  The  personal  representatives  of  a  decedent  may  claim  all 
deductions  and  exemptions  from  the  Federal  income  tax  to  which  a 
decedent  would  have  been  entitled  (39  U.  S.  Stat,  at  Large,  as  amd. 
1917).  Hence  such  tax  due  from  the  estate  of  a  decedent  which  must 
be  paid  by  his  executors  must  be  deducted  in  arriving  at  the  amount 
of  the  transfer  tax  on  his  estate.  (Matter  of  Sherman,  179  App.  Div. 
497;  affd.,  222  N.  Y.  540;  Matter  of  Bierstadt,  178  App.  Div.  836; 
Matter  of  Freund,  143  App.  Div.  335;  affd.,  202  N.  Y.  556, 
distinguished.) 

2.  The  tax  imposed  by  the  statute  (Tax  Law  [Cons.  Laws,  eh.  60], 
art.  X)  upon  the  transfer  by  will,  or  under  the  intestate  laws,  of  any 
property  is  upon  the  clear  market  value  of  the  property  possessed  by 
the  decedent  at  the  time  of  death.  It  is  due  and  payable  at  the  time 
of  the  transfer  which  is  also  the  time  of  death  (§  222),  and  the  amount 
of  the  tax  is  not  affected  by  an  increase  or  decrease  in  the  value  of  the 
estate  between  the  date  of  death  and  its  subsequent  distribution. 
Where  it  appears  that  the  amount  upon  which  a  tax  was  based  includes 
subsequent  earnings  of  the  undistributed  share  before  it  was  paid  to 
testator's  executors,  the  assessment  as  to  such  earnings  is  unjustified 
and  the  income  acquired  after  the  death  of  testator's  father  must 
be  deducted.  {Matter  of  Clinch,  99  App.  Div.  298;  affd.,  180  N.  Y. 
3(X),  distinguished.) 

Matter  of  Hazard,  188  App.  Div.  869,  reversed. 

(Argued  January  6,  1920;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  October  4,  1919,  which  unanimously 
affirmed  an  order  of  the  Onondaga  County  Surrogate's 
Court  assessing  a  transfer  tax  upon  the  estate  of  Frederick 
R.  Hazard,  deceased. 
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Frederick  Rowland  Hazard  died  on  February  27th, 
1917.  The  Federal  tax  upon  income  received  by  him 
from  January  1st,  1917,  to  the  date  of  his  death  paid  by 
the  executors  of  his  will  to  the  United  States  government 
was  $10,698.68.  This  amoimt  was  not  deducted  in 
determining  the  value  of  the  estate  subject  to  the  transfer 
tax  pursuant  to  article  X  of  the  Tax  Law.  (Cons.  Laws, 
chap.  60.)  This  ruling  has  been  approved  by  the  lower 
courts  and  presents  the  first  question  for  consideration. 

Rowland  Hazard,  the  father  of  Frederick  Rowland 
Hazard,  died  in  1899  leaving  his  son  two-sevenths  of  his 
estate.  At  the  time  of  Frederick's  death  there  had  been 
no  accounting  and  distribution  and  it  was  not  until  Decem- 
ber 1st,  1917,  or  nine  months  after  Frederick's  death, 
that  the  value  of  his  distributive  share  was  ascertained 
to  be  $2,025,675.87.  Of  this  amount  $142,742.46  repre- 
sented two-sevenths  of  the  income  of  the  esfate  accruing 
after  February  27th,  1917.  Should  this  income  be 
included  as  part  of  the  estate  of  Frederick  Rowland 
Hazard  subject  to  the  transfer  tax.^  So  far  the  courts 
have  held  that  it  was*  taxable. 

Nathan  L,  Miller  for  appellants.  It  was  error  to  refuse 
the  deduction  of  $10,698.68,  the  income  tax  paid  by  the 
appellants  to  the  United  States  government  on  the  income 
of  decedent  for  the  year  1917  prior  to  his  death.  {Brady 
V.  Andersouj  240  Fed.  Rep.  665;  Brushaberv.  U.  P.  R.  R. 
Co.,  240  U.  S.  1;  Corbin  v.  Baldumi,  101  Atl.  Rep.  834; 
Matter  of  Sherman,  179  App.  Div.  497;  222  N.  Y.  542; 
Matter  of  Freund,  143  App.  Div.  336;  202  N.  Y.  556;  Mat- 
ter of  Westurn,  152  N.  Y.  93.)  The  two-sevenths  of  the 
income  earned  by  the  Rowland  Hazard  estate  between  the 
death  of  the  decedent  on  February  27,  1917,  and  Decem- 
ber 1,  1917,  the  date  of  distribution,  is  not  taxable  under 
the  New  York  Transfer  Tax  Law.  Only  the  property  of 
which  a  person  dies  seized  or  possessed  is  taxable  under 
the  Transfer  Tax  Act.     The  increase  or  interest  thereafter 
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obtained  is  not  subject  to  such  tax.  {Matter  of  Vassar, 
127  N.  Y.  1;  Matter  of  Phipps,  77  Hun,  325;  143  N.  Y. 
644;  Matter  of  Zejita,  167  N.  Y.  280;  Matter  of  Clinch, 
99  App.  Div.  298;  180  N.  Y.  300;  Matter  of  Penfold,  87 
Misc.  Rep.  525;  168  App.  Div.  948;  216  N.  Y.  171.) 

George  R.  Fearon  for  respondent.  No  error  was  com- 
mitted by  the  surrogate  in  refusing  to  permit  the  deduc- 
tion of  $10,698.68,  which  appellants  claim  is  the  Federal 
income  tax  on  the  decedent's  income  from  January  1, 
1917,  to  his  death  on  February  27,  1917.  (Matter  of 
Sherman,  179  App.  Div.  497;  Matter  of  Bierstadt,  178  App. 
Div.  836;  Matter  ofWesturn,  152  N.  Y.  93;  Matter  of  Ken^ 
nedy,  20  Misc.  Rep.  531;  Matter  of  Freund,  143  App.  Div. 
335;  262  N.  Y.  556;  Buckhout  v.  City  of  New  York,  176 
N.  Y.  363.)  No  error  was  committed  in  determining  the 
value  of  decedent's  interest  in  the  estate  of  his  father, 
Rowland  Hazard.  (Matter  of  Phipps,  77  Hun,  325;  143 
N.  Y.  644;  Matter  of  Zefita,  44  App.  Div.  340;  107  N.  Y. 
280;  Matter  of  Clinch,  99  App.  Div.  298;  180  N.  Y.  300.) 

Crane,  J.  We  are  of  the  opinion  that  the  income  tax 
payable  to  the  United  States  government  should  have  been 
deducted  in  determining  the  value  of  Frederick  Rowland 
Hazard's  estate  subject  to  the  transfer  tax.  The  Federal 
Income  Tax  Law  appUcable  to  this  estate  is  title  I  of  the 
act  of  September  8th,  1916  (39  Statutes  at  Large,  1000), 
as  amended  by  title  XII  of  the  act  of  October  3d,  1917. 
This  provides  for  an  annual  tax  upon  the  entire  net 
income  received  in  the  preceding  calendar  year  from  all 
sources  by  every  individual  in  the  United  States. 

Regulation  No.  33  governing  the  collection  of  the 
income  tax  imposed  by  the  act  of  September  8th,  1916,  as 
amended,  provides  by  article  IV,  paragraph  23,  as  follows: 

^'Executors  and  Administrators: — If  the  net  income 
of  a  decedent  from  January  1  to  the  date  of  his  death 
within  that  year  was  $1,000  or  over,  if  unmarried,  or 
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$2,000  or  over,  if  married,  a  return  for  such  decedent 
must  be  made  by  the  executor  or  administrator,  and  such 
executor  or  administrator  may  claim  all  deductions  and 
exemptions  to  which  the  decedent  would  have  been 
entitled  under  the  law/' 

The  income  from  January  1st,  1917,  to  February  27th 
of  the  same  year  was  a  fixed  and  determined  amount 
subject  to  no  change.  It  was  in  the  hands  of  the 
executors.  By  act  of  Congress  it  was  taxable  and  the 
tax  was  levied  directly  upon  the  estate  or  this  amount  of 
income  constituting  part  of  the  estate.  In  1918  the 
executors  would  be  called  upon  to  pay  it.  For  and  in 
behalf  of  the  deceased  whom  they  represented  they  were 
obliged  by  the  provisions  of  the  above  law  to  make  a 
return  to  the  Federal  government  showing  the  amount 
of  this  net  income. 

The  tax  is  against  the  citizen  and  resident  personally. 
The  owner  is  taxed  with  reference  to  the  income.  As  he, 
by  reason  of  his  death,  cannot  make  a  return  his  executors 
into  whose  hands  his  estate  has  come  must  do  so.  {Brady 
V.  Anderson,  240  Fed.  Rep.  665.) 

The  tax  due  the  United  States  government  upon  the 
income  received  during  the  two  months  mentioned  and 
payable  in  1918  is  not  unlike  any  other  debt  or  claim 
against  the  deceased  which  may  not  be  due  at  the  time  of 
his  death.  In  ascertaining  the  value  of  the  estate  for  the 
purpose  of  the  transfer  tax,  debts  owing  by  the  deceased 
are  to  be  deducted.  {Matter  of  Westurn,  152  N.  Y.  93, 
100.)  The  tax  is  upon  that  property  only  passing  to  the 
persons  mentioned  in  the  statute.  Amounts  due  creditors 
do  not  pass  by  will  or  intestacy  and  are  not  within  the 
provision  of  the  law.     {Matter  of  Gihonj  169  N.  Y.  443.) 

This  tax  was  a  charge  upon  the  income  of  Frederick 
Rowland  Hazard,  payable  by  him,  but  which,  because  of 
his  death,  his  executors  paid  for  him.  It  reduced  the 
amount  of  his  property  transferred  by  his  will. 

This  case  is  distinguishable  from  those  cited  by  the 
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respondent.  In  Matter  of  Sherman  (179  App.  Div.  497; 
affirmed,  222  N.  Y.  540)  it  was  held  that  the  Federal 
estate  tax  imposed  by  the  United  States  Revenue  Act  of 
September  8,  1916,  should  not  be  deducted  in  determining 
the  net  taxable  estate  of  the  decedent  subject  to  transfer 
tax.  To  the  same  effect  is  Matter  of  Bierstadt  (178  App. 
Div.  836).  The  Federal  tax,  however,  was  not  upon  the 
estate  of  the  deceased  and  under  the  Federal  Constitution 
could  not  be.  It  was  not  a  tax  upon  the  property  trans- 
ferred, but  a  tax  upon  the  transfer  itself,  the  amount  of 
the  tax  being  measured  by  the  value  of  the  property 
affected  by  the  transfers.  The  transferee  took  the  full 
amount  coming  by  will  or  distribution  less,  however,  the 
tax  imposed  upon  his  share  or  right  to  take  his  share. 
The  fact  that  the  amount  was  payable  by  the  executors 
before  distribution  did  not  and  could  not  change  the 
nature  of  the  tax.  It  is  for  this  reason  that  no  deduction 
was  made  in  ascertaining  the  transfer  tax.  No  Federal 
charge  was  made  upon  decedent^s  estate.  The  same 
reason  applies  to  Matter  of  Freund  (143  App.  Div.  335; 
affirmed,  202  N.  Y.  556).  The  owner  of  lands  died  after 
they  had  been  assessed  for  the  purpose  of  taxation,  but 
before  the  tax  had  been  levied.  It  was  held  that  the 
assessment  created  no  indebtedness  which  could  be 
deducted  under  the  Transfer  Tax  Law;  until  the  tax  had 
been  levied  no  legal  charge  could  rest  upon  the  estate,  or 
become  a  lien  upon  the  property.  The  rate  even  was 
not  ascertained  imtil  after  the  owner^s  death.  This  is 
very  different  from  a  charge  directly  created  by  act  of 
Congress  payable  at  a  fixed  rate. 

The  amount,  therefore,  of  $10,698.68  income  tax  paid 
to  the  United  States  government  for  the  months  of 
January  and  February,  1917,  must  be  deducted  from  the 
gross  estate  of  the  decedent  in  fixing  the  transfer  tax. 

We  are  likewise  of  the  opinion  that  the  income  of 
$142,742.46  earned  and  received  upon  the  distributive 
share  of  Frederick  Rowland  Hazard  in  the  estate  of  his 
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Where  the  personal  ^estate  of  a  deceased  amounted  to 
about  $2,000,000  and  at  the  tune  of  appraisement  had 
been  increased  by  interest  on  investments  in  the  amount 
of  $150,000  it  was  held  that  this  increase  or  interest  was 
not  property  of  which  the  testator  was  seized  or  possessed 
at  the  time  of  Tiis  death.     {Matter  of  Vassar,  supra.) 

All  must  recognize  that  an  appraisement  cannot  take 
place  immediately  after  death  and  that  some  months  may 
elapse  before  it  can  be  made,  but  the  value  of  the  estate 
appraised  is,  nevertheless,  to  be  taken  as  of  the  date  of 
death. 

The  value  of  Frederick  Hazard's  distributive  share  in 
his  father's  estate  could  not  be  ascertained  or  appraised 
until  paid  and  distributed.  The  appraisement  and  pay- 
ment of  the  tax  were  thus  postponed,  but  the  amount  of  it 
was  not  to  be  affected  by  the  delay  in  making  distribution 
or  in  settling  the  father's  estate.  The  value  as  paid  over 
at  the  time  of  distribution  may  be  assumed  to  be  the  value 
of  the  distributive  share  to  which  Frederick  was  entitled  at 
the  time  of  his  death.  Where,  however,  it  appears  that 
the  amount  includes  subsequent  earnings  or  interest  such 
assumption  is  unjustified.  From  the  amount  distributed 
must  be  deducted  the  income  acquired  after  death. 

Matter  of  Clinch  (99  App.  Div.  298;  affirmed,  180  N.  Y. 
300),  upon  which  much  reliance  is  placed  by  the  respond- 
ent, merely  determines  that  an  interest  in  another  estate 
not  distributed  at  the  time  of  death  is  taxable  when  paid. 
It  fixes  the  time  for  ascertaining  the  amount  of  the  transfer 
tax,  but  does  not  determine  what  that  amount  shall  be. 
The  question  here  presented  was  not  raised  in  that  case. 

For  the  reasons  here  stated  the  orders  must  be  reversed 
so  far  as  appealed  from,  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cardozo,  Pound 
and  Andrews,  JJ.,  concur. 

Orders  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Harvey 
A.  Newton,  Respondent,  v.  John  B.  Twombly,  as 
Warden  of  Dannemora  Prison,  Appellant. 

Crimes  —  Prison  Law  —  habeas  corpus  —  when  prisoner, 
serving  a  sentence,  committed  another  crime  while  out  on 
parole  for  which  he  was  convicted,  and  afterwards  found  to 
be  delinquent,  he  cannot  be  released  on  ground  that  sentences 
are  concurrent  —  he  must  serve  both  terms  consecutively  — 
Penal  Law,  §  2190. 

Relator,  who  had  been  convicted  of  burglary  and  given  an  indeter- 
minate sentence  with  a  maximum  term,  had  been  released  on  parole 
and  had  violated  it  by  committing  another  burglary  for  which  he  was 
convicted  and  sentenced  under  another  name  for  a  term  of  four  years. 
After  he  had  served  ten  days  thereof  in  another  prison,  his  identity 
was  discovered,  whereupon  he  was  arrested  for  a  breach  of  parole  and 
declared  deliquent.  The  law  (Prison  Law  [(^ons.  Laws,  ch.  43l,  §  217) 
required  that  he  be  imprisoncnl,  unless  sooner  released  on  parole  or 
discharged,  for  a  period  equal  to  his  unexpired  maximum  term.  Held, 
that  he  cannot  be  discharged  under  a  writ  of  habeas  corpus  upon  the 
ground  that  the  sentences  under  the  two  convictions  were  to  be  served 
concurrently,  and  not  consecutively,  and  that  both  had,  therefore, 
expired,  or  l^y  reason  of  the  fact  that  Ik^  had  served  a  short  period  of 
his  second  term  before  his  identity  was  known  (Penal  Law,  §  2190.) 
The  ord(T  releasing  the  prisoner  should  be  reversed,  the  writ  dismissed 
and  the  relator  n^manded  to  the  custody  of  the  warden  of  the  prison. 

People  ex  rel.   Newton  v.  Twombly,  UK)  App.  Div.  SS2,  reversed. 

(Argued  January  7,  1920;  decided  January  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  .Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  19,  1919,  which  affirmed  an  order  of  Special 
Term  sustaining  a  writ  of  habeas  corpus  and  directing  the 
discharge  of  the  relator  from  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  D.  Newton,  Atiorney-General  {Henry  C.  Hender- 
son of  counsel),  for  appellant.     The  facts  in  the  petition 
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upon  which  the  writ  was  allowed  were  not  sufficient  to 
warrant  the  release  of  the  respondent  from  imprisonment. 
(Penal  Law,  §  2190;  Haggerty  v.  People,  53  N.  Y.  476; 
People  V.  Burns,  77  Hun,  92.)  The  respondent  did  not 
traverse  the  return  to  the  writ  of  habeas  corpus,  con- 
sequently the  facts  therein  stated  stand  admitted.  A 
parole  violator  is  a  fugitive  from  justice.  {Drinkall  v. 
Spiegel,  68  Conn.  441;  Dolan's  Case,  101  Mass.  207; 
Ex  parte  Brunding,  47  Mo.  255.)  No  new  process 
was  needed  to  justify  the  return  of  the  prisoner  to 
state  prison,  nor  his  detention  there  until  he  had  satis- 
fied the  judgments  of  conviction  outstanding  against 
him.  {Haggerty  v.  People,  6  Lans.  322;  Matter  of  Thaw, 
167  App.  Div.  104.)  It  appearing  that  the  terms  of 
imprisonment  imposed  by  the  judgments  of  conviction 
herein,  viz.,  nine  years  from  September  20,  1912,  had 
not  expired,  the  writ  of  habeas  corpus  should  have  been 
dismissed.  {Matter  of  Hope,  10  N.  Y.  Supp.  28;  People 
V.  Burns,  77  Hun,  92;  Haggerty  v.  People,  143  N.  Y.  665.) 

No  appearance  for  respondent. 

Cardozo,  J.  In  September,  1912,  the  relator,  then 
known  as  Frank  Irwin,  was  convicted  of  burglary,  and 
confined  in  Sing  Sing  Prison  under  an  indeterminate 
sentence,  of  which  the  maximum  was  five  years.  From 
Sing  Sing  he  was  transferred  to  Great  Meadow  Prison,  and 
then,  in  March,  1914,  after  serving  about  a  year  and  a  half 
of  his  term,  was  released  upon  parole.  He  was  permitted 
to  go  outside  of  the  '^  prison  walls  and  inclosure  ^'  (Prison 
Law,  sec.  214;  Consol.  Laws,  chap.  43),  but  he  remained 
while  on  parole  ^^  in  the  legal  custody  and  under  the 
control  ^'  of  the  warden  of  the  prison  (§  214).  It  was  a 
condition  of  the  parole  that  if  there  was  reasonable  cause 
to  believe  that  he  had  lapsed  or  was  about  to  lapse  into 
criminal  ways  or  company,  he  might  be  retaken  and 
confined  (Prison  Law,  §  215).     Hardly  was  the  relator  at 
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large  before  he  violated  his  parole,  and  committed  burglary 
again.  On  May  29,  1914,  under  the  name  of  Harvey  A. 
Newton,  he  was  convicted  of  the  second  offense,  and 
sentenced  to  confinement  in  Sing  Sing  for  the  term  of  four 
years.  He  had  been  there  about  ten  days  when  the 
discovery  was  made  that  Newton  was  Irwin.  Thereupon, 
a  war'rant  was  issued  that  he  be  arrested  for  breach  of  his 
parole;  and  on  June  19,  1914,  the  board  declared  him 
delinquent.  After  this  declaration,  the  law  required  that 
he  be  ^'  imprisqned  in  said  prison  for  a  period  equal  to  the 
unexpired  maximum  term  of  sentence  of  such  prisoner, 
at  the  time  such  delinquency  is  declared,  unless  sooner 
released  on  parole  or  absolutely  discharged  by  the  board 
of  parole  of  state  prisons  ''  (Prison  Law  [Cons.  Laws, 
ch.  43],  §  217).  In  obedience  to  this  requirement,  he 
was  returned  from  Sing  Sing  to  Great  ^Meadow  Prison, 
where  Tie  appeared  before  the  board,  and  from  Great 
Meadow  he  w^as  transferred  on  August  1,  1914,  to  Danne- 
mora  (Prison  Law,  §  149),  where  Jie  remained  till  released, 
in  "habeas  corpus  proceedings,  in  March,  1919. 

The  ground  of  Jiis  release  was  that  the  sentences  under 
the  two  convictions  were  to  be  served  concurrently,  and 
not  consecutively,  and  that  both  had,  therefore,  expired. 
The  statute,  as  we  read  it,  declares  a  different  rule. 
Section  21 90  of  the  Penal  Law  pro\'idcs :  ^^  Where  a  person, 
under  sentence  for  a  felony,  afterwards  commits  any  other 
felony,  and  is  thereof  convicted  and  sentenced  to  another 
term  of  imprisonment,  the  latter  term  shall  'not  begin 
until  the  expiration  of  all  the  terms  of  imprisonment,  to 
wliich  he  is  already  sentenced."  Lender  this  statute,  the 
declaration  of  dclin(|uency,  when  followed  by  the  return 
of  the  prisoncx',  postponed  the  execution  of  the  second 
sentence  until  the  execution  of  the  first  had  been  com- 
pleted. It  is  not  the  mandate  of  the  board  of  parole 
which  suspends  the  one  term,  and  renews  the  other.  It 
is  the  mandate  of  the  statute,  estabhshing  the  order  of 
succession  in  which  sentences  shall  be  served.    The  succes- 
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sion  would  not  be  doubtful  if  delinquency  had  been 
declared  before  imprisonment  under  the  second  judgment 
began.  We  think  it  is  not  changed  because  the  relator 
had  served  from  two  to  three  weeks  of  his  second  term 
before  his  identity  was  known,  and  the  declaration  of 
delinquency  announced.  A  prisoner  who  had  escaped 
could  not  avoid  the  effect  of  section  2190  of  the  Penal  Law 
and  make  his  sentences  concurrent  by  serving  a  few  weeks 
of  the  later  sentence  before  reveaUng*  his  identity.  A 
prisoner  who  has  broken  his  parole  is  in  the  same  plight 
for  most  purposes  as  one  who  has  escaped  {Drinkall  v. 
Spiegel,  68  Conn.  441).  ''  He  that  is  in  the  stockes,  or 
under  lawfuU  arrest,  is  said  to  be  in  prison,  although  he  be 
not  infra  parietes  carceris;  and  therefore  this  branch  [the 
statute  against  prison  breaking]  extendeth  as  well  to  a 
prison  in  law,  as  to  a  prison  in  deed  '^  (Cokeys  Institutes, 
p.  589,  quoted  in  Drinkall  v.  Spiegel,  supra,  p.  449). 
When  the  relator  was  declared  delinquent,  there  were 
thenceforth  two  sentences  of  imprisonment  in  force. 
The  law  says  that  they  must  be  served  consecutively, 
and  prescribes  the  choice  between  them.  The  relator  was 
properly  returned  to  Great  Meadow  to  complete  the  term 
of  his  first  sentence.  Jlis  second  term  had  not  expired 
at  the  time  of  his  discharge,  and  it  has  not  expired  yet. 

The  order  should  be  reversed,  the  writ  dismissed,  and 
the  relator  remanded  to  the  custody  of  the  warden  of  the 
prison. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Pound,  Crane  and 
^Vndrews,  JJ.,  concur. 

Order  reversed,  etc. 
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Wagner  Trading  Company,  Respondent,  v.  Battery 

Park  National  Bank,  Appellant. 

Banks  and  banking  —  corporations  —  when  bank  liable  for 
amount  of  checks  of  corporation  indorsed  by  president  thereof 
and  deposited  in  such  bank  for  his  personal  use. 

1.  Any  person  taking  checks  made  payable  to  a  corporation,  which 
can  act  only  by  agents,  does  so  at  his  peril  and  must  abide  by  the 
consequences  if  the  agent  who  indorses  the  same  is  without  authority, 
unless  the  corporation  is  negligent  or  is  otherwise  precluded  by  its 
conduct  from  setting  up  such  lack  of  authority  in  the  agent. 

2.  The  president  of  a  corporation  indorsed  checks  payable  to  it  and 
deposited  them  to  his  personal  account  with  the  defendant,  which 
collected  the  proceeds  in  the  usual  course  of  banking  and  paid  them 
out  on  the  personal  checks  of  the  president.  Heldy  that  the  president 
had  authority  to  indorse  checks  only  for  the  purposes  of  the  corpora- 
tion's business  and  not  to  transfer  them  personally  or  for  his  personal 
use.  When  the  defendant  accepted  the  checks  payable  to  the  cor- 
poration and  indorsed  by  the  president  for  deposit  to  the  account  of 
himself,  it  did  so  at  its  peril  to  ascertain  whethcT  the  president  had 
authority  to  indorse  them  and  by  his  indorsement  transfer  the  money 
to  be  paid  thereon  to  his  personal  account. 

3.  In  such  case  it  was  not  error  to  exclude  evidence  offered  to  show 
that  the  corporation  by  an  examination  of  its  books,  checks  and  drafts 
could  have  discovered  the  defalcation  of  its  president  and  that  the 
failure  so  to  do  was  negligence.  The  action  is  for  money  belonging  to 
the  corporation  and  traced  into  the  possession  of  the  defendant,  and 
the  evidence  offered  was  immaterial  to  this  tort  feasor  and  his  agent, 
the  defendant  bank.  (Standard  S.  S.  Co.  v.  Corn  Exchange  Bank, 
220  N.  Y.  478;  Claflin  v.  Farmers  t^  Citizens  Bank  of  L.  /.,  25  N.  Y. 
293,  followed;  Martin  v.  Niagara  Falls  Paper  Manufacturing  Co.,  122 
N.  Y.  165,  distinguished.) 

Wagner  Trading  Co.  v.  Battery  Park  Nat.  Bank,  1S4  App.  Div.  885, 
affirmed. 

(Argued  December  12,  1919;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  May  6,  1918,  unanimously  affirming 
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a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Francis  E.  N eagle  and  Eugene  Cougleton  for  appellant. 
Christopher  J.  Wagner,  as  president  of  the  plaintiff 
corporation  and  as  general  manager  of  its  affairs,  had 
implied  authority  to  indorse  and  transfer  its  checks  and 
give  good  title  to  his  indorsees.  {Rowland  v.  Myer, 
3  N.  Y.  290;  Hiawatha  Iron  Co.  v.  Strange  Paper  Co., 
106  Wis.  Ill;  1  Daniel  on  Neg.  Inst.  §  394;  1  Randolph 
on  Gomel.  Paper,  §  368;  Merchants'  Bank  v.  Citizens  G.  L, 
Co,,  159  Mass.  505;  Martin  v.  A^.  F,  P.  Mfg,  Co.,  122  N.  Y. 
165.)  The  form  of  the  checks  mentioned  in  the  complaint 
and  their  indorsement  was  not  sufficient  to  charge  the 
defendant  with  bad  faith  in  receiving  the  checks  and  paying 
out  the  proceeds.  (Daniel  on  Neg.  Inst.  §  776;  Crawford 
on  Neg.  Inst.  102 ;  Carlisle  v.  Narris,  215  N.  Y.  400;  Bischoff 
V.  Yorkville  Bank,  218  N.  Y.  106;  Ward  v.  City  Trust  Co., 
192  N.  Y.  61.)  The  court  erred  in  excluding  defendant's 
evidence  showing  estoppel  and  negligence  on  the  part  of 
plaintiff.  {Standard  Steam  Specialty  Co.  v.  Corn  Ex. 
Bank,  220  N.  Y.  478;  Philips  v.  Mer.  Nat.  Bank,  140  N.  Y. 
556;  N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30; 
Ciiy  Nat.  Bank  v.  Nat.  Park  Bank,  32  Hun,  110;  Martin 
V.  Webh,  110  U.  S.  7;  Morgan  v.  U.  S.  M.  &  T.  Co.,  208 
N.  Y.  218;  Pratt  v.  Union  Nat.  Bank,  79  N.  J.  L.  117; 
Leather  Mfrs.  Bank  v.  Morgan,  117  U.  S.  96;  Hardy  v. 
Chesapeake  Bank,  51  Md.  562;  Thii^d  Nat.  Bank  v.- Mer- 
chants Nat.  Bank,  76  Hun,  475.) 

Neil  P.  Cullom  for  respondent.  No  interest  in  the 
checks  was  transferred  to  the  defendant  by  the  unauthor- 
ized indorsement  and  delivery  thereof  and,  by  its  acts, 
defendant  became  liable  to  plaintiif  for  the  value  thereof. 
{Ward  V.  Trust  Co.,  192  N.  Y.  61 ;  Schmidt  v.  Garfield  Bank, 
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64  Hun,  298;  138  N.  Y.  631;  R.  &  C,  T.  R.  Co.  v.  Pamaur, 
164  N.  Y.  281;  Moch  v.  Security  Bank,  176  App.  Div.  842 
225  N.  Y.  723;  Porges  v.  U.  S.  M,  &  T.  Co.,  203  N.  Y.  181 
Robinson  v.  Chemical  Nat.  Bank,  86  N.  Y.  404;  Comstock  v 
Hier,  73  N.  Y.  269;  Silver  v.  Kreiiman,  89  App.  Div.  363 
Niagara  Woolen  Co.  v.  Pacific  Bank,  141  App.  Div.  265 
H.  C.  Ry.  Co.  V.  Knickerbocker  Trust  Co.,  198  N.  Y.  422.) 
The  form  of  the  checks  and   the  indorsements   thereon 
clearly  indicate  that  the  same  were  corporate  property 
and  constituted  actual  notice  to  defendant  of  Wagner's 
misappropriation.     (Ward  v.   Trust  Co.,   192  N.  Y.  61; 
Wilson  V.  Met.  Co.,  120  N.  Y.  145;  Fidelity  &  Deposit  Co. 
V.  Queens   Trust  Co.,  226  N.  Y.  225.)     The  defenses  of 
negligence  and  estoppel  are  wholly  without  merit.     {Jewett 
V.  Miller,  10  N.  Y.  402;  N.  Y.  Rubber  Co.  v.  Rothery,  107 
N.  Y.  310;  Continental  Securities  Co.  v.  Belmont,  206  N.  Y. 
18;  Pollitz  V.  Wabash  R.  R.  Co.,  207  N.  Y.  113;   Ward  v. 
Trust  Co.,  192  N.  Y.  61;  Fidelity  &  Deposit  Co.  v.  Queens 
Co.  Trust  Co.,  226  N.  Y.  225;  Schmidt  v.  Garfield  Bank, 
64  Hun,  298;  138  N.  Y.  631.) 

Elkus,  J.  The  plaintiff  is  a  New  York  corporation. 
It  was  incorporated  in  April,  1910,  at  which  time  it 
acquired  all  the  assets  and  business  formerly  conducted 
by  one  Christopher  J.  Wagner,  who  became  its  president, 
which  office  he  held  during  the  time  of  all  the  transactions 
here  in  question.  Wagner  also  acquired  180  shares  of 
the  total  400  shares  of  the  capital  stock  of  the  Wagner 
Trading  Company  at  the  time  of  its  incorporation. 
Section  4  of  article  3  of  plaintiff's  by-laws  provides: 
^^  The  treasurer  shall  have  the  care  and  custody  of  all 
the  funds  and  securities  of  the  corporation  and  shall 
deposit  the  same  in  the  name  of  the  corporation  in  such 
bank,  banks,  or  trust  companies  as  the  directors  may 
elect.  He  may  sign  checks,  drafts  or  orders  for  the 
payment  of  money,  but  all  checks  and  notes  of  the  cor- 
poration signed  by  him  shall  be  countersigned  by  such 
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persons  as  may  be  designated  for  that  purpose  by  the 
board  of  directors/' 

By  article  3,  section  2,  of  the  by-laws  the  president  was 
authorized  to  sign  and  execute  contracts  in  the  name  of 
the  company  when  authorized  to  do  so  by  the  board  of 
directors,  and  also  to  sign  checks,  drafts  and  orders  for 
the  payment  of  money,  but  all  checks  and  notes  of  the 
corporation,  signed  by  him,  shall  also  be  countersigned 
by  persons  designated  for  that  purpose  by  the  board  of 
directors. 

In  pursuance  of  this  by-law,  on  April  7,  1910,  the  board 
of  directors  adopted  a  resolution  providing  that  checks 
might  be  signed  by  the  president,  vice-president,  secretary 
or  treasurer,  but  that  such  checks  shall  be  countersigned 
by  one  Leggett  or  one  Sloane  or  by  any  officer  of  the 
corporation. 

The  plaintiff  had  its  bank  account  with  the  Chatham 
and  Phoenix  Bank,  but  had  no  account  with  the  defendant 
or  any  other  bank. 

A  portion  of  the  plaintiff^s  business  was  exporting  mer- 
chandise to  South  America.  Drafts  were  drawn  by  the 
plaintiff  on  the  South  American  customer  and  sent  to  the 
Bank  of  New  York  for  collection,  and  in  some  cases 
advances  were  made  by  the  Bank  of  New  York  upon  these 
drafts  while  in  process  of  collection.  The  proceeds  of 
these  drafts  were  paid  and  some  advances  thereon  were 
made  by  cashier^s  checks  of  the  Bank  of  New  York  to  the 
order  of  Wagner  Trading  Com]mny.  These  checks,  to 
the  number  of  fifteen,  were  indorsed  '^  Wagner  Trading 
Company,  C.  J.  Wagner,  Pres./^  the  signature  of  ^^  C.  J. 
Wagner  '^  being  in  the  handwriting  of  C.  J.  Wagner,  the 
president  of  the  plaintiff  cor]X)ration,  the  remainder  of 
the  indorsement  being  a  mbber  stamp  impression.  The 
first  of  these  checks  was  dated  May  17,  1915,  and  indorsed 
May  25,  1915.  The  last  check  was  dated  October  30, 
1916,  and  indorsed  October  31,  1916. 

It  is  stipulated  that  no  part  of  the  ^^  proceeds  of  said 
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checks,  to  wit  —  $14,117.29,  has  been  received  by  the 
plaintiff  except  the  sum  of  $85.37.'' 

C.  J.  Wagner  had  a  personal  account  with  the  defendant. 
In  this  account  he  deposited,  among  others,  thirty-six 
checks  representing  salary  paid  to  him  by  the  plaintiff 
between  February  2,  1914,  and  April  3,  1916.  These 
checks  were  drawn  on  the  Chatham  and  Phoenix  National 
Bank  to  the  order  of  ^'  C.  J.  Wagner,''  signed  ''  Wagner 
Trading  Company,  C.  J.  Wagner,  Pres."  On  the  left 
margin  of  the  check  appears  in  print  '^  Wagner  Trading 

Company Countersigned,"   with   the   signature 

in  ink  of  W.  H.  Leggett,  Jr.,  above  the  word  ''  Counter- 
signed." These  checks  were  indorsed  by  C.  J.  Wagner 
and  collected  through  the  New  York  Clearing  House  in 
the  usual  course  of  banking  business.  This  statement 
shows  the  relation  of  the  parties. 

Wagner,  having  indorsed  the  fifteen  checks  made 
payable  by  the  Bank  of  New  York  to  the  Wagner  Trading 
Company,  in  the  manner  described,  deposited  them  to 
the  credit  of  his  personal  account  with  the  defendant, 
which  collected  the  proceeds  in  the  usual  course  of  bank- 
ing, and  held  same  for  Wagner  and  as  his  agent  ^^  paid  out 
the  proceeds  thereof  on  the  personal  checks  of  Christopher 
J.  Wagner,"  to  use  the  exact  words  of  the  stipulation  of 
the  parties.     The  action  is  for  conversion. 

The  facts  showing  the  conversion  are  complete.  Wagner 
had  authority  to  indorse  the  checks,  although  no  by-law  or 
resolution  is  in  evidence  to  that  effect,  but  only  for  the 
purposes  of  the  corporation's  business  and  not  to  transfer 
the  checks  to  himself  personally  or  for  his  personal  use. 
The  defendant  endeavored  to  prove  estoppel  and  negli- 
gence of  the  plaintiff.  The  trial  court  rightly  excluded  all 
such  evidence.  The  plaintiff  had  no  relations  with  and 
owed  no  special  duty  to  the  defendant.  It  was  not  a 
depositor  of  the  defendant.  When  the  defendant  accepted 
the  deposit  of  Wagner  and  became  his  banking  agent,  the 
defendant  was  in  complete  control  of  its  relations  with 
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Wagner.  It  could,  to  safely  protect  itself  in  its  dealings 
with  Wagner,  inquire  as  to  his  relations  with  the  plaintiff, 
the  authority  he  possessed,  and  could  insist  upon  an 
examination  of  the  plaintiff's  by-laws  and  minutes  if  it 
thought  that  necessary  to  protect  itseK.  When  it  accepted 
the  checks  payable  to  the  plaintiff  and  indorsed  by  Wagner 
as  president  of  the  plaintiff  for  deposit  to  the  account  of 
Wagner  himself,  it  did  so  at  its  peril  to  ascertain  whether 
Wagner  had  authority  to  indorse  them  and  by  his  indorse- 
ment transfer  the  money  to  be  paid  thereon  to  his  personal 
account.  (Cheever  v.  Pittsburgh,  S.  &  L.  E.  R.  R,  Co,, 
150  N.  Y.  59;  Ward  v.  City  Trust  Co.  ofN.  F.,  192  N.  Y. 
61,  71.)  If  Wagner  had  no  such  authority,  title  to  the 
money  in  question  never  passed  to  the  defendant  and  if  it 
received  it,  it  did  so  without  authority  and  must  account 
and  make  payment  to  the  owner.  {Schmidt  v.  Garfield 
National  Bank,  64  Hun,  298;  affirmed,  138  N.  Y.  631; 
Sims  V.  U.  S.  Trust  Co.  of  N.  F.,  103  N.  Y.  472;  Fidelity 
&  Deposit  Co.  of  Maryland  v.  Queens  County  Trust  Com- 
pany, 226  N.  Y.  225,  233.) 

The  transaction  and  decision  are  not  affected  by  the 
fact  that  relying  upon  the  funds  it  supposed  were  deposited 
by  Wagner,  the  defendant  paid  out  funds  upon  Wagner's 
personal  check  drawn  upon  it.  To  do  so  would  be  to 
charge  the  plaintiff  because  of  transactions  with  which  it 
had  no  connection. 

The  rule  governing  this  case  is  well  stated  in  Standard 
S.  S.  Co.  V.  Corn  Exchange  Bank  (220  N.  Y.  478,  481), 
where  Pound,  J.,  says: 

^^  Any  person  taking  checks  made  payable  to  a  corpora- 
tion, which  can  act  only  by  agents,  does  so  at  his  peril  and 
must  abide  by  the  consequences  if  the  agent  who  indorses 
the  same  is  without  authority,  unless  the  corporation  is 
negligent  or  is  otherwise  precluded  by  its  conduct  from 
setting  up  such  lack  of  authority  in  the  agent. 

^^  If  the  original  indorsement  was  authorized,  the  diver- 
sion of  the  funds  after  indorsement  would  not  make  it  a 
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forgery;  but,  if  the  original  indorsement  was  unauthorized, 
parties  deaUng  with  the  wrongdoer  and  innocent  parties 
alike  were  bound  to  know  the  lack  of  the  agent^s  authority 
to  convey  title  away  from  the  true  owner  to  any  one.^' 

Assuming  as  we  do  that  Wagner  had  general  authority 
to  indorse  checks  for  the  plaintiff's  corporate  purposes, 
clearly  this  does  not  authorize  him  to  indorse  checks  to 
his  own  order  and  appropriate  the  money  to  his  own 
personal  use,  and  the  nature  of  this  transaction  was  such 
as  to  warn  defendant  that  the  checks  w^ere  being  diverted 
from  usual  business  channels. 

A  case  in  point,  and  far  stronger  for  the  defendant  than 
the  case  at  bar,  is  that  of  Claflin  v.  Farmers  &  Citizeris 
Bank  of  L,  L  (25  X.  Y.  293).  There  checks  were  drawn 
by  the  president  of  the  defendant  bank  personally,  to  the 
order  of  third  persons,  and  such  checks  were  certified  by 
the  said  president  as  good.  The  i)ayees  parted  with  full 
value.  There  this  court  held,  although  the  purchaser  of 
the  checks  paid  their  full  face  for  them  and  acted  in  good 
faith,  that  the  plaintiffs  could  not  recover  and  the  presi- 
dent had  no  power  to  accept  his  own  drafts  or  checks  in 
behalf  of  the  bank.  It  was  a  i)alpable  excess  of  authority 
and  any  person  taking  the  paper  was  bound  to  inquire  as 
to  the  power  of  the  agent  so  to  contract.  The  court  said: 
^'  No  business  man  of  common  intelligence  could  take 
these  checks  in  good  faith,  and  without  suspicion  or  notice 
of  this  fraud."     (p.  291).) 

The  defendant  also  claims  error  because  the  court 
excluded  evidence  tending  to  show  that  the  plaintiff's 
officers  by  an  examination  or  audit  of  its  books  and  records 
could  have  discovered  Wagner's  defalcations  and  that  the 
failure  so  to  do  was  gross  negligence.  ^Vlso  that  an  inspec- 
tion of  the  stubs  and  draft  books  of  the  plaintiff  would 
have  revealed  to  the  plaintiff's  officers  that  the  drafts,  the 
proceeds  of  which  were  represented  by  the  checks  in  suit, 
were  long  overdue  and  that  statements  of  account,  sent 
by  the  Bank  of  New  York  to  the  plaintiff,  showed  that 
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the  drafts  had  been  paid.  The  defendant  also  sought  to 
show  that  the  books  of  the  plaintiff  had  not  been  balanced 
during  all  the  time  within  which  Wagner  had  deposited 
the  checks  in  suit  to  his  individual  account  and  asked 
questions  tending  to  show  that  the  directors  of  the  plain- 
tiff never  held  a  meeting.  The  defendant  relies  upon 
Martin  v.  Niagara  Falls  Payer  Manufacturing  Company 
(122  N.  Y.  165)  as  authority  for  this  claim. 

In  that  case  it  appeared  that  the  Niagara  Falls  Paper 
Manufacturing  Company,  a  New  York  corporation, 
executed  a  mortgage  which  was  given  as  a  collateral  and 
continuing  security  for  the  payment  of  all  promissory 
notes  made  by  it  to  the  Manufacturers  and  Traders  Bank. 
The  plaintiff  produced  six  promissory  notes  aggregating 
$60,000,  all  payable  to  the  order  of  L.  C.  Woodruff  and 
purporting  to  be  made  by  the  Niagara  Falls  Paper  Manu- 
facturing Company,  by  I^uren  C.  Woodruff,  president, 
and  indorsed  by  the  payee,  and  all  of  the  signatures  and 
indorsements  were  in  the  handwriting  of  Woodruff.  The 
notes  in  question  were  discounted  by  the  bank  pursuant 
to  a  written  agreement  between  the  company  and  the 
bank,  by  which  Woodruff's  authority,  as  president  to  bind 
the  company,  was  expressly  stated  and  it  was  also  provided 
that  the  notes  and  drafts  were  conclusively  deemed  for 
the  benefit  of  the  company  and  it  was  liable  for  all  such 
paper  held  by  the  bank.  The  agreement  was  executed 
by  Woodruff,  as  president,  on  behalf  of  the  company, 
pursuant  to  a  resolution  passed  at  a  meeting  of  the  trustees 
voted  for  by  Woodruff  and  his  daughter,  who  were  the 
only  trustees  and  held  all  the  stock  of  the  corporation. 

It  was  upon  such  evidence  that  this  court  held  in  that 
case  that  the  company  made  itself  liable  for  the  debt  to 
the  bank  and  that  it  was  entirely  competent  for  the 
stockholders  of  the  corporation,  no  rights  of  creditors 
intervening  and  no  fraud  being  claimed,  to  ratify  Wood- 
ruff's acts  and  bind  the  corporation  for  the  payment  of 
the  debt. 


Wagner  Trading  Co.  v,  P.  B.  Nat.  Bank.        45 

1920.]  Opinion,  per  Elkus,  J.  [228  N.  Y.] 

It  was  further  shown  in  that  case  that  there  was  no 
knowledge  of  the  proceeds  being  used  for  Woodruff's 
benefit  and  as  Judge  Brown  said  in  that  opinion  (p.  173) : 
"  the  facts  of  the  case  do  not  bring  it  within  the  rule 
which  puts  upon  a  holder  of  a  promissory  note  or  other 
corporate  obligation  the  burden  of  proving  by  direct 
evidence  that  it  was  issued  pursuant  •  to  a  vote  of  the 
trustees,  or  for  a  corporate  debt,  or  that  the  corporation 
received  the  consideration,  in  order  to  estabUsh  a  corporate 
liabiUty.'' 

It  appeared  in  that  case  that  the  company  kept  no 
bank  account  of  its  own;  its  banking  business  was  done 
through  the  account  of  Woodruff  and  in  that  account  was 
deposited  indiscriminately  the  money  received  by  the 
company  and  by  Woodruff  and  from  it  were  paid,  on 
Woodruff^s  individual  checks,  substantially  all  the  debts 
and  liabilities  of  the  corporation.  It  will  thus  be  seen 
that  the  facts  there  were  entirely  different.  The  nature 
of  the  business  carried  on  by  the  plaintiff  herein  did  not 
raise  the  presumption  that  it  was  part  of  the  president's 
duty  to  indorse  checks  and  deposit  them  to  his  own 
personal  account. 

The  trial  court  excluded  the  testimony  offered  upon  the 
theory  that  the  action  was  for  money  belonging  to  the 
plaintiff  and  that  it  had  been  traced  into  the  possession 
of  the  defendant.  The  defendant's  counsel  acquiesced  in 
this  theory  of  the  case  and  admitted  upon  the  trial  that  he 
knew  of  no  case  where  the  claim  of  negUgence  could  be 
maintained  where  there  was  no  contractual  relation  such 
as  a  depositor  has  with  a  bank. 

The  courts  are  careful  to  guard  the  interests  of  com- 
merce and  to  protect  and  strengthen  its  great  medium, 
commercial  paper,  but  they  are  also  careful  to  defeat  titles 
taken  in  bad  faith  or  with  knowledge  actual  or  imputed 
which  amounts  to  bad  faith.  {Claflin  v.  Farmers  &  C. 
Bank  of  L.  /.,  25  N.  Y.  293;  Rochester  &  Charlotte  Turn- 
pike Road  Co,  V.    Padour,  164  N.  Y.  281;  Moch  Co.  v. 
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Security  Bank  of  N.  F.,  225  N.  Y.  723;  Robinson  v. 
Chemical  National  Bank,  86  N.  Y.  404;  Spraights  v.  Haw- 
ley,  39  N.  Y.  441.) 

The  evidence  offered  was  immaterial  as  to  this  tort 
feasor  and  his  agent  and  would  not  have  influenced  the 
verdict.  Wagner  having  no  authority  to  indorse  in 
behalf  of  the  corporation  for  the  purpose  of  applying  the 
proceeds  of  these  checks  to  his  own  account,  could  not  trans- 
fer any  greater  right  than  he  possessed  to  his  agent  for  col- 
lection, the  bank.  (Forges  v.  U.  S.  Mortgage  &  Trust  Co., 
203  N.  Y.  181.)  There  was  no  offer  of  proof  of  express  rati- 
fication by  the  plaintiff,  with  full  knowledge  of  the  facts. 

I  am,  therefore,  in  favor  of  affirmance  of  the  judgment, 
with  costs. 

HiscocK,  Ch.  J.,  Hogan,  Cardozo,  Pound,  McLaugh- 
lin and  Andrews,  JJ.,  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Claim  of  Anthony  Skarpeletzos, 
Respondent,  v,  Counes  &  Raptis  Corporation  et  al., 
Appellants. 

State  Industrial  Commission,  Respondent. 

Workmen's  Compensation  Law  —  award  for  death  of  alien 
workman  can  be  made  to  alien  non-resident  father  or  mother, 
not  to  botii  parents. 

Under  sootion  17  of  the  Workmen's  Compensation  Law  (Cons. 
Laws,  ell.  ()7),  providing  that  in  ease  of  the  death  of  an  alien  workman, 
injui'ud  while  working  in  this  state,  compensation  may  be  made  to 
speeided  alien  dependents,  not  residents  of  the  United  States  or  Canada, 
by  the  express  terms  of  the  statute  an  award  can  be  made  only  to  a 
father  or  mother  instead  of  to  both  parents,  as  may  be  if  they  are 
residents.  The  legislature  had  the  power  to  discriminate  between 
alien  dependents  and  resident  dependents,  and  having  done  so  in 
plain  language,  the  words  "  father  or  mother  "  cannot  be  construed 
as  if  they  read  "  each  parent." 

Matter  of  Skarpeletzos  v.  Counes  <Sc  Raptis  Corporation^  188  App.  Div, 
942,  modified. 

(Argued  January  5,  1920;  decided  January  27,  1920.) 


\ 
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Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  September  10,  1919,  affirming  an  award  of  the 
state  industrial  commission  made  under  the  Workmen's 
Compensation  Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Theodore  H.  Lord  and  Alfred  W,  Meldon  for  appellants. 
The  Compensation  Act  in  terms  Umits  compensation  to 
non-resident  aUen  dependent  parents  of  the  deceased  to 
the  father  or  mother.  (L.  1916,  ch.  622;  Debessi  v. 
Normandy  Water  Co.,  228  Fed.  Rep.  234;  Cassella  v. 
McCormicky  180  App.  Div.  94.) 

George  J.  Chryssikos  for  respondent.  Section  17  of  the 
Compensation  Law  authorizes  compensation  to  both  father 
and  mother.     (Casella  v.  McCormick,  180  App.  Div.  94.) 

Pound,  J.  This  is  a  workmen's  compensation  case. 
Deceased  was  an  alien  who  was  killed  in  the  course  of  his 
employment.  He  left  no  wife  or  child.  His  father  and 
mother  were  non-resident  aliens  and  the  industrial  commis- 
sion made  an  award  to  each  parent  of  twenty-five  per 
centum  of  his  wage,  which  has  been  upheld  by  the  Appellate 
Division.  The  question  is  as  to  the  proper  award  of  the 
death  benefit  under  the  provisions  of  section  17,  Workmen^s 
Compensation  Law  (Cons.  Laws,  ch.  67;  L.  1914,  ch.  41, 
as  amended  by  L.  191(),  ch.  622),  which  reads  as  follows: 

^^  §  17.  Aliens. —  Compensation  under  this  chapter  to 
aliens  not  residents  (or  about  to  become  non-residents)  of 
the  United  States  or  Canada,  shall  be  the  same  in  amount 
as  provided  for  residents,  except  that  dependents  in  any 
foreign  country  shall  be  limited  to  surviving  wife  and 
child  or  children,  or,  if  there  be  no  surviving  wife  or  chikl 
or  children,  to  surviving  father  or  mother,  or  grandfather 
or  grandmother,  whom  the  employee  has  supported,  either 
wholly  or  in  part,  for  the  period  of  one  year  prior  to  the 
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date  of  the  accident,  and  except  that  the  commission  may, 
at  its  option,  or  upon  the  application  of  the  insurance 
carrier,  shall,  commute  all  future  installments  of  compensa- 
tion to  be  paid  to  such  aliens,  by  paying  or  causing  to  be 
paid  to  them  one-haK  of  the  commuted  amount  of  such 
future  installments  of  compensation  as  determined  by  the 


commission/' 


Appellants  contend  that  the  statute  provides  for  an 
award  to  one  parent  only  and  not  to  both.  The  classes  of 
resident  dependents  for  whose  benefit  an  award  may  be 
made  extend  (§16)  not  only  to  wife  or  husband,  children, 
parents  or  grandparents,  but  also  to  brothers  and  sisters 
under  the  age  of  eighteen.  In  case  of  parents,  death 
benefits  shall  be  paid  ^^  for  the  support  of  each  parent,  or 
grandparent,  of  the  deceased,  if  dependent  upon  him  at  the 
time  of  the  accident,  twenty-five  per  centum  of  such  wages 
during  such  dependency.''  The  aggregate  amount  pay- 
able shall  not  exceed  sixty-six  and  two-thirds  percentum  of 
such  wages.  Each  parent  or  each  grandparent  is  thus 
specifically  provided  for,  and  the  total  award  may  equal 
sixty-two  and  two- thirds  per  cent  of  the  decedent's  wages. 
But  in  the  case  of  dependents  who  are  non-resident  aliens, 
the  statute  is  less  liberal.  It  contains  no  provision  for  an 
award  to  each  dependent  parent  or  grandparent  but  pro- 
vides only  for  father  or  mother,  or  grandfather  or  grand- 
mother. Read  as  it  has  been  below,  with  a  view  to  har- 
monizing the  two  sections,  as  if  it  said  ^^  to  each  surviving 
parent  or  grandparent,"  it  would  call  for  an  award  to 
both  dependent  parents  or  to  four  dependent  grand- 
parents, and  would  thus  give  as  wide  a  range  of  benefit  to 
the  alien  family  as  to  the  citizen  family.  Non-resident 
alien  relatives  may  thus  be  discriminated  against 
(Maiorano  v.  B.  &  0.  R.  R.  Co,,  213  U.  S.  268;  Gregutis  v. 
Waclark  Wire  Works,  86  N.  J.  Law,  610,  614),  and  they  are 
expressly  excluded  or  paid  in  half  the  amounts  provided  for 
residents  under  some  of  the  acts.  Although  the  language 
of  the  statute  is  not  wholly  free  from  ambiguity,  the  pur- 
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attachment  was  granted  clearly  contain  sufficient  alle- 
gations to  show  a  cause  of  action  against  the  defendant 
in  the  action.  (Haebler  v.  Bemharth,  115  N.  Y.  459; 
Buell  V.  Van  Camj),  119  N.  Y.  160;  Bradley  v.  American 
Butter  Co.,  130  App.  Div.  410;  Van  Camp  v.  Searle^  147 
N.  Y.  150;  Oxford  v.  Seguine,  70  App.  Div.  228;  Allen  v. 
Williamsburg  Savings  Bank,  69  N.  Y.  314;  Hinnemann  v. 
Rosenback,  39  N.  Y.  98;  Cole  v.  Dalton,  6  Daly,  484; 
Cudahy  Packing  Co,  v.  Sioux  Falls  National  Bank,  75 
Fed.  Rep.  473;  United  States  v.  Green,  136  Fed.  Rep.  618; 
199  U.  S.  601.) 

H.  H,  Nordlinger  for  respondent.  The  Phoenix  and 
Third  National  Bank  had  standing  to  move  to  vacate  the 
attachment  herein.  The  first  question  certified  should, 
therefore,  be  answered  in  the  affirmative.  {Trcnv^s  Print- 
ing Co,  V.  Hart  J  85  N.  Y.  500;  Hoorman  v.  Climax  Cycle 
Co.  J  9  App.  Div.  579;  First  Nat  Bank  v.  Wallace,  4  App. 
Div.  382;  Ladenberg  v.  Commercial  Bank,  87  Hun,  269; 
146  N.  Y.  406;  Edison  El  III  Co.  v.  Fnck  Co.,  221  N.  Y. 
1;  Conrad  v.  Waples,  96  U.  S.  279;  Corbett  v.  Nutt,  10 
Wall.  464;  Henry  v.  Morgan,  2  Binn.  [Penn.]  497;  Kane 
Co.  V.  Kinney,  174  N.  Y.  69;  Armstrong  v.  Ckisolm,  99 
App.  Div.  465.)  The  papers  upon  which  the  attach- 
ment was  granted  were  utterly  devoid  of  proof  of  any  of 
the  elements  of  a  cause  of  action.  They  were  conse- 
quently insufficient  to  confer  jurisdiction  to  issue  the 
warrant.  The  attachment  was  hence  properly  vacated 
by  the  Appellate  Division,  and  the  third  question  certified 
should  be  answered  in  the  negative.  {Murphy  v.  Jack, 
142  N.  Y.  215;  Matter  of  Peck  v.  Cargill,  167  N.  Y.  391; 
Steuben  County  Bank  v.  Alberger,  78  N.  Y.  252;  First  Nat. 
Bank  v.  Wallace,  4  App.  Div.  382;  Hart  v.  Page  Mfg.  Co., 
187  App.  Div.  296;  Barbrick  v.  Carrero,  184  App.  Div. 
160;  Makepeace  v.  DilUown  S.  C.  Co.,  179  App.  Div.  662; 
Slater  v.  American  Palace  Car  Co.,  146  App.  Div.  859; 
Hilbom  V.  Pennsylvania  Cement  Co.,  145  App.  Div.  442; 
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Alberger,  78  N.  Y.  252,  258;  Haebkr  v.  Bernharth,  115 
N.  Y.  459,  464,  465.)  Meticulous  particularity  in  plead- 
ing the  facts  which  must  be  shown  by  way  of  evidence  to 
estabUsh  a  cause  of  action  is  neither  necessary  nor  proper. 
It  bewilders  the  real  issue  and  furnishes  no  safeguard 
against  imposition  or  oppression. 

The  order  of  the  Appellate  Division  should  reversed, 
with  costs  in  this  court  and  in  the  Appellate  Division,  the 
order  of  the  Special  Term  affirmed,  and  the  questions 
certified  answered  as  follows :  The  first  and  third  questions 
in  the  affirmative;  the  second  question  as  follows:  The 
allegation  is  one  of  fact  and  does  not  state  a  conclusion 
of  law. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cardozo,  Crane 
and  Andrews,  JJ.,  concur. 

Order  reversed,  etc. 


Lillian  B.  Bragg,  as  Administratrix  of  the  Estate  of 
George  Bragg,  Deceased,  Appellant,  v.  Central  New 
England  Railway  Company,  Respondent. 

Railroads  —  negligence  —  contributory  negligence  —  when 
negligence  of  section  hand,  struck  and  killed  by  locomotive 
while  asleep  on  tracks,  not  proximate  cause  of  his  death  —  when 
question  whether  negligence  of  engineer  was  proximate  cause 
of  injury  was  for  the  jury. 

A  sectionman  on  the  defendant's  railroad  fell  asleep  while  sitting 
on  a  tie  close  to  the  rails  and  was  there  struck  and  killed  by  the  tender 
of  a  locomotive,  which  was  backing  down  the  track,  drawing  a  work 
train.  The  trial  judge  charged  without  objection  that  the  deceased 
was  guilty  of  negligence  and  that  there  could  be  no  recovery  unless 
the  jur3^  was  satisfied  that,  after  the  enginefu-  on  th(*  train  had  actually 
discovered  deceased  in  his  position  of  peril,  he  should,  in  the  exercist> 
of  ordinary  care,  have  stopped  the  train.  Held,  upon  examination  of 
the  evidence  that  the  judgment  for  plaintiff,  entered  upon  the  verdict 
of  the  jury,  is  supported  by  the  facts;  that  the  negligence  of  the  deceased 
was  not  the  proximate  cause  of  his  injury;  and   that,  considered  with 
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other  facts  and  circumstances  to  the  contrary,  the  jury  might  have 
disbelieved  the  testimony  of  the  engineer  that  he  applied  the  brakes 
and  attempted  to  stop  the  train  as  soon  as  he  saw  the  deceased. 
Bragg  v.  Central  New  England  Ry.  Co.,  160  App.  Div.  603,  reversed. 

(Argued  January  9,  1920;  decided  January  27,  1920.) 

Appeal  from  a  judgment  entered  December  23,  1914, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
and  directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Abel  Cary  Thomas  for  appc^llant.  There  was  sufficient 
evidence  for  the  jury  to  apply  the  doctrine  of  ^^  subsequent 
negligence.''  (Kenyon  v.  .Y.  F.  C.  &  H.  R.  R.  R.  Co,j  5 
Hun,  479;  76  N.  Y.  507;  Demand  v.  N.  7.  C.  &  H.  R.  R. 
R,  Co,,  198  N.  Y.  102;  Hallock  v.  A^  7.,  0.  &  W.  R.  R. 
Co,,  197  N.  Y.  450;  Costello  v.  Third  Ave,  R,  R.  Co,,  161 
N.  Y.  317;  Barker  v.  Savage,  45  X.  Y.  191 ;  Mapes  v.  Union 
Ry.  Co,,  56  App.  Div.  508;  Totarella  v.  A^eiv  York,  etc,, 
R,  R,  Co,,  53  App.  Div.  413;  Weitzman  v.  Nassau  Electric 
R.  R,  Co,,  33  App.  Div.  585;  McKeon  v.  Steimvay  Ry,  Co,, 
20  App.  Div.  601;  Davies  v.  Mann,  10  M.  &  W.  546; 
Gefner  v.  Lefkowitz  ct*  Sons,  Iiic,  159  N.  Y.  Supp.  896; 
Svooner  v.  D,,  L,  &  W.  R.  Co.,  115  N.  Y.  22.) 

aS.  H,  Brown,  Earl  Hawley  and  Charles  M.  Sheaf e,  Jr,, 
for  respondent.  The  engineer  was  not  bound  to  stop  the 
train  until  he  saw  that  the  plaintiff's  intestate  could  not 
get  off  the  track  without  being  hit;  he  had  a  right  to 
assume  that  the  decoa  ed  would  step  aside  upon  the 
sounding  of  the  warning  whistle.  {Buckley  v.  A^.  Y, 
C,  &  H,  R,  R.  R,  Co,,  142  App.  Div.  8;  Chrystal  v.  Troy 
&  Boston  R,  R,  Co,,  105  N.  Y.  164;  Miirch  v.  Western  N. 
Y,,  etc,  R.  R,  Co,,  78  Hun,  m\](yBrien  v.  Erie  R,R,  Co,, 
210  N.  Y.  90;  Burgess  v.  L,  I.  R,  R.  Co.,  153  App.  Div.  379; 
Dorr  V.  Lehigh  Valley  R.  R,  Co.,  211  N.  Y.  369.)     The 
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letters  of  administration  offered  by  plaintiff  are  absolutely 
void,  and  the  plaintiff  had  no  right  to  bring  this  action. 
(Code  Civ.  Pro.  §§  2685-2690;  Matter  of  Curtiss,  9  App. 
Div.  285;  Dakin  v.  Hudson j  6  Cow.  221 ;  Bloom  v.  Burdickj 
1  Hill,  130;  Cormn  v.  Merritty  3  Barb.  341;  Ackerly  v. 
Dygertj  33  Barb.  176;  Matter  of  Englehrecht,  15  App.  Div. 
541;  Roderigas  v.  East  R.  Savings  Inst,  76  N.  Y.  316, 
Grider  v.  CorUn,  116  App.  Div.  818;  194  N.  Y.  517: 
McCarthy  v.  Supreme  Ct  of  Foresters ^  107  App.  Div.  185; 
Hoes  V.  N.  F.,  N.  H.  &  H,  R.  R,  Co,,  173  N.  Y.  435; 
Ferguson  v.  Crawford,  70  N.  Y.  253;  Potter  v.  Ogden,  136 
N.  Y.  384;  Hood  v.  Hood,  85  N.  Y.  561.) 

Andrews,  J.  George  Bragg  was  a  sectionman  on  the 
defendant's  railroad.  At  seven  o'clock  on  the  morning 
of  October  1,  1909,  he  began  his  day's  work.  Late  in  the 
afternoon  there  was  a  wreck.  In  consequence,  he  was 
kept  at  work  during  the  entire  night  and  at  seven  on  the 
morning  of  the  2d  he  was  sent  down  the  track  with  orders 
to  flag  approaching  trains.  Here  he  stayed  until  some 
time  between  eleven  and  twelve  o'clock.  A  few  minutes 
before  this  hour  he  was  seen  seated  on  a  tie  close  to  the 
rails  with  his  head  between  his  knees  and  apparently 
sleeping.  After  twenty-nine  hours  of  continuous  labor,  if 
sleep  did  suddenly  overcome  him,  while  not  engaged  in 
hard  physical  exercise  and  alone,  it  would  not  be  surpris- 
ing. To  the  west  of  him  the  track  was  practically  straight 
with  a  slight  grade  for  nearly  a  mile.  The  day  was 
bright  and  the  rails  were  dry.  One  thousand,  one  hun- 
dred and  seventy- three  feet  from  the  point  where  he  was 
sitting  was  a  whistling  post. 

Up  this  road  from  the  west  there  came  a  work  train  at 
a  speed  of  twelve  miles  an  hour.  At  the  head  of  this 
train  was  an  engine  backing  with  its  tender.  In  front  of 
the  engine  were  three  cars.  This  train  ran  over  and 
killed  him. 

Without  objection  on  the  part  of  plaintiff  the  trial 
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court  charged  the  jury  that  the  deceased  was  guilty  of 
ivegUgence  and  that  there  could  be  no  recovery  unless  the 
jury  was  satisfied  that  after  the  engineer  on  the  train  had 
actually  discovered  Bragg  in  his  position  of  peril  he  should 
in  the  exercise  of  ordinary  care  have  stopped  his  train 
and  so  prevented  the  accident. 

Therefore,  assuming  as  we  must  under  this  instruction, 
that  Bragg  was  negUgent,  we  think  this  one  of  the  few 
cases  where  may  be  applied  the  rule  laid  down  by  the 
trial  judge.  Bragg' s  negligence  was  not  the  proximate 
cause  of  his  injury. 

If  this  be  so,  might  the  jury  find  on  the  testimony 
before  it  that  the  engineer  failed  to  use  proper  care?  He 
was  not  bound  to  see  Bragg  before  he  actually  did  see 
him.  He  was  not  bound  to  assume  that  Bragg  would 
fail  to  heed  a  warning  signal,  or  that  he  would  fail  to  see 
what  was  plainly  visible.  Only,  when  he  discovered  that 
Bragg  was  inert  or  unconscious,  or  for  some  reason  would 
not  or  could  not  safeguard  himself  had  the  engineer  any 
reason  to  anticipate  an  accident.  Only  then  should  he 
have  sought  to  avoid  it. 

The  engineer  says  that  as  soon  as  he  saw  Bragg  he 
whistled  and  applied  the  brakes.  From  this  alone,  the 
jury  might  well  infer  that  the  position  of  the  latter  was 
such  as  to  be  a  warning  that  the  train  should  be  stopped 
at  once.  Further  the  engineer  knew  that  a  whistle  had 
been  blown  at  the  whistling  post  and  that  the  bell  had 
since  been  rung  continuously.  He  knew  that  for  a  long 
distance  the  train  had  been  in  sight.  Yet  there  the 
figure  still  sat,  in  the  position  of  sleep  or  illness.  The 
engineer  emphatically  denies  that  he  told  any  one  that 
when  the  emergency  whistle  was  blown  he  assumed  the 
deceased  would  betake  himself  to  a  place  of  safety  and 
that,  therefore,  he  allowed  his  attention  to  be  distracted. 
On  the  contrary,  he  at  once  applied  the  brakes. 

If  he  did,  he  was  not  negligent.  If  he  did  not,  under- 
standing the  danger  of  the  situation,  the  jury  might  find 
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that  he  failed  in  his  duty.  The  plaintiff's  witnesses 
testify  that  when  the  warning  whistle  was  blown,  and 
consequently  when  the  engineer,  as  the  jury  might  say, 
first  discovered  Bragg  and  realized  his  peril,  the  train 
was  over  five  hundred  feet  from  him.  It  could  have  been 
stopped  in  one  hundred  and  fifty  to  two  hundred  feet. 
But  it  was  not  slowed  down  until  it  struck  the  deceased, 
and  thereafter  it  passed  some  distance  beyond  him.  In 
view  of  this  testimony,  the  jury  may  have  disbelieved 
the  statement  of  the  engineer  as  to  the  brakes.  They 
may  have  thought  he  contented  himself  with  blowing 
the  whistle  and  made.no  further  observations  as  to  its 
effect  until  the  deceased  was  struck.  If  so,  the  action  of 
the  Appellate  Division  was  erroneous. 

The  present  administratrix  is  entitled  to  maintain  this 
action. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  trial  com*t  affirmed,  with  costs 
in  this  court  and  in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cardozo,  Pound 
and  Crane,  JJ.,  concur. 

Judgment  reversed,  etc. 


Joseph  E.  Corrigan,  Respondent,  o.  The  Bobbs-Merrill 
Company,  Appellant,  Impleaded  with  Another. 

Libel  —  evidence  —  damages  —  actual  damages  may  be  recov- 
ered against  corporation  as  publisher  of  book  containing 
libelous  matter,  irrespective  of  ill  will  or  intent  to  injure  — 
punitive  damages  defined  —  when  properly  allowed  —  what  evi- 
dence of  knowledge  that  matter  offered  for  publication  was  a 
malicious  libel  is  required  to  charge  officers  of  corporation 
therewith  and  make  corporation  liable  therefor  —  agency  — 
knowledge  of  agent  when  attributable  to  principal. 

1.  The  fact  that  the  publisher  had  no  actual  intention  to  defame  a 
particular  man  or  indeed  to  injure  any  one,  does  not  prevent  recovery 
of  compensatory  damages  by  one  who  connects  himself  with  the  publi- 
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cation  of  a  libel,  at  least  in  the  absence  of  some  special  reason  for  a 
positive  belief  that  no  one  existed  to  whom  the  description  answered. 
He  cannot  show  that  a  libel  was  not  of  and  concerning  the  plaintiff 
by  proving  that  he  never  heard  of  the  j)lain tiff.  Reputations  may  not 
be  traduced  with  impunity,  whether  under  literary  forms  of  a  work 
of  fiction,  or  in  jest,  or  by  inadvertence,  or  by  the  use  of  words  with 
a  double  meaning. 

2.  Unless  the  judge  rules  that  the  occasion  is  privileged,  the  question 
of  malice  is  never  for  the  jury  when  compensatory  damages  alone 
are  sought;  the  plaintiff  recovers  damages  if  he  proves  that  the  words 
apply  to  him  and  that  his  reputation  has  been  injured,  whether  such 
injury  is  the  result  of  defendant's  evil  disposition  towards  him  or  a 
mere  concatenation  of  adventitious  circumstances. 

3.  Malice  has  two  distinct  meanings  in  the  law  of  libel  from  which 
two  distinct  burdens  are  imposed  on  plaintiff.  It  may  mean  "  either 
actual  malice  or  such  malice  as  by  legal  fiction  is  presumed  for  the 
purpose  of  reconciling  certain  other  rules  in  the  law  of  libel."  In 
order  to  recover  punitive  damages  against  a  publisher  of  a  work  of 
fiction  containing  libelous  matter  plaintiff  is  bound  to  satisfy  a  jury 
by  a  fair  preponderance  of  evidence  that  defendant  (1)  was  animated, 
in  a  publication,  by  conscious  ill  will  toward  him,  or  (2)  did  not  publish 
the  alleged  libel  in  good  faith  and  in  the  honest  belief  that  it  was 
fiction,  but  was  indifferent  as  to  whether  it  would  injure  some  real 
party  actually  referred  to. 

4.  Actual  malice,  as  a  basis  for  punitive  damages,  might  be  inferred 
as  against  its  author  from  the  falsity  of  a  publication,  where  conscious 
ill  will  appears  therefrom,  but  not  as  against  the  mere  publisher  of  a 
libel  in  a  novel  which  on  its  face  does  not  purport  to  be  serious  or 
bear  the  evidence  of  malice  against  an  actual  individual  or  against 
any  one.  The  publisher  in  such  a  case  is  not  liable  to  exemplary 
damages  for  the  acts  of  the  author  upon  mere  proof  of  publication. 

5.  While  a  corporation  knows  a  fact  only  as  its  officers  and  agents 
know  it,  it  does  not  know  all  that  its  agents  know,  but  only  what 
comes  to  them  while  acting  for  the  corporation  within  the  scope  of  the 
agency,  when  it  is  their  duty  to  report  their  knowledge  to  the  general 
officers  or  agents  of  the  company.  It  may  then  be  presumed  that 
they  have  told  the  principal  what  they  know. 

6.  On  examination  of  the  evidence  in  an  action  brought  against 
the  publisher  of  a  book  containing  libelous  matter,  held,  first,  that 
the  proof  of  actual  knowledge  of  the  defendant's  vice-president  of  a 
purpose  to  libel  plaintiff  is  unsatisfactory;  second,  that  the  knowl- 
edge of  the  manager  of  another  department  of  defendant's  business 
which  was  not  received  while  he  was  acting  as  defendant's  agent 
was  not  the  knowledge  of  defendant  and  should  not  have  been  sub- 
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mitted  to  the  jury;  third,  that  the  knowledge  or  indififerenoe,  if 
either  appeared,  of  defendant's  literary  editor  and  chief  manuscript 
reader  was  chargeable  to  defendant.  Although  he  was  not  author- 
ized to  accept  a  malicious  hbel  for  publication,  if  he  did  so  in  the  course 
of  his  emplojnnent  intentionally  or  without  proper  inquiry,  defendant 
is  liable  for  the  act. 

Corrigan  v.  Bobbs-Merrill  Co,,  182  App.  Div.  919,  reversed. 

(Argued  January  12,  1920;  decided  January  27,  1920.) 

Appeal  from  a  judgnaent  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  21,  1918,  modifjdng  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

John  L.  Lockwood  for  appellant.  The  dismissal  of 
defendant's  first  separate  defense  was  error.  (White  v. 
Nichols y  44  U.  S.  266;  Morey  v.  Morning  Journal^  123 
N.  Y.  207;  Cooper  v.  Greeley ^  1  Den.  247;  Coxhead  v. 
Richards,  2  Man.,  G.  &  S.  569;  Code  Civ.  Pro.  §  535;  Corr 
V.  Sun  P.  &  P.  Co,,  177  N.  Y.  131;  Stokes  v.  Morning 
Journal,  66  App.  Div.  569;  People  v.  Parr,  42  Hun,  313; 
Morrison  v.  Smith,  177  N.  Y.  366;  Lewis  v.  Chapman,  16 
N.  Y.  369;  Samuels  v.  Evening  Mail,  9  Hun,  288;  75  N.  Y. 
604.)  No  authority  of  Bernhardt  was  shown  to  act  as 
agent  of  the  Bobbs-Merrill  Company  so  as  to  make  proof 
of  his  knowledge  or  declarations  admissible  or  binding 
upon  the  defendant,  and  the  jury^s  finding  that  such 
authority  existed  is  not  merely  contrary  to  the  evidence, 
but  without  evidence  to  support  it.  {Taylor  v.  Cornel 
Bank,  174  N.  Y.  187;  Foster  v.  Bookwalter,  152  N.  Y.  166; 
Peoples  Bank  v.  aS^.  Anthomfs  R.  C.  Church,  109  N.  Y.  512; 
Norton  v.  Duke,  120  App.  Div.  1;  Nixon  v.  Palmer,  8 
N.  Y.  398;  Adair  v.  Brimmer,  74  N.  Y.  539;  Whitney  v. 
Martini,  88  N.  Y.  535;  Baldwin  v.  Burrows,  47  N.  Y.  199; 
King  v.  Mackellar,  109  N.  Y.  215;  Seymour  v.  Wyckoffy 
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issue.  {Van  Ingen  v.  Mail  &  Express,  156  N.  *Y.  376; 
Stokes  V.  Morning  Journal,  66  App.  Div.  569.)  The 
court  committed  no  eirol-  in  charging  the  jury  or  in 
refusing  to  charge  as  req^ie^ed  by  defendant.  {Cohalan 
V.  Press  Co.,  212  N.  Y.  344;  Smith  v.  Matthews,  152 
N.  Y.  152;  Crane  v.  Bennett,  177  N.  Y.  106;  Brandt  v. 
Morning  Journal  Assn.,  81  App.  Div.  188;  177  N.  Y.  544; 
Carpenter  *v.  Evening  Journal,  111  App.  Div,  266;  Palmer 
V.  Mahin,  120  Fed.  Rep.  737.) 

Pound,  J.  The  plaintiff,  Joseph  "E.  Cotrigam,  has 
recovered  a  judgment  against  appellant  for  $25,000 
damages  in  an  action  for  libel.  He  is  a  city  magistrate 
of  the  city  of  New  York,  of  good  standing  as  a  man  and 
a  judge.  Defendant  is  an  Indiana  corporation  having 
its  place  of  business  and  principal  office  in  IndianapoUs. 
It  publishes  books  of  fiction  and  has  a  New  York  oflfice. 
The  defendant  George  Bronson  Howard,  a  writer  of 
stories  and  plays,  who  was  not  served  and  did  not 
appear  in  the  action,  wrote  a  sensational  novel  entitled 
''  God^sMan,''  of  which  appellant  published  upwards  of 
ten  tTiousand  copies  in  the  regular  course  of  its  extensive 
book  business.  The  novel  depicts,  somewhat  realistically, 
the  adventures  of  one  Arnold  L'Hommedieu  in  New 
York's  underworld  and  elsewhere  and  contains  chapters 
entitled  ^'  Arnold's  Adventures  in  Plunderland,''  '^  Sons  of 
Subterranea ''  and  the  like.  A  chapter,  which  in  the  table 
of  contents  bears  the  caption  ^^  Justice  —  a  la  Corigan  '' 
but  which  in  the  body  of  the  book  is  headed  "  Justice  — 
a  la  Cornigan,''  brings  the  hero  into  Jefferson  Market 
Court  in  the  city  of  New  York,  a  court  in  which  plaintiff 
frequently  sat  as  magistrate,  and  deals  with  the  disposi- 
tion of  cases  by  the  magistrate  Cornigan.  The  inference 
from  the  unsavory  details  as  related  to  the  facts  is  unmis- 
takably that  the  author  Howard  intended  by  this  chapter 
deliberately  and  with  personal  malice  to  vilify  plaintiff, 
under  the  barely  fictitious  name  of  Cornigan,   in  his 
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question  is  not  so  much  who  was  aimed  at,  as  who  was 
hit. 

^'  The  writing,  according  to  the  old  form,  must  be 
malicious,  and  it  must  be  of  and  concerning  the  plaintiff. 
Just  as  the  defendant  could  not  excuse  himself  from 
malice  by  proving  that  he  wrote  it  in  the  most  benevolent 
spirit,  so  he  cannot  shew  that  the  hbel  was  not  of  and 
concerning  the  plaintiff  by  proving  that  he  never  heard 
of  the  plaintiff.  His  intention  in  both  respects  equally 
is  inferred  from  what  he  did.  His  remedy  is  to  abstain 
from  defamatory  words.''  (Lord  Loreburn,  L.  C,  in 
Hulton  V.  Jones,  1910,  A.  C.  20,  24.) 

This  rule  is  unqualifiedly  apphed  to  pubhcations  in 
the  newspaper  press,  and  is  no  different  when  apphed 
to  those  who  issue  books.  Works  of  fiction  not  infre- 
quently depict  as  imaginary,  events  in  courts  of  justice 
or  elsewhere  actually  drawn  or  distorted  from  real  hfe. 
Dickens,  in  ^^  Pickwick  Papers  ''  has  a  well-known  court 
scene  of  which  Mr.  Serjeant  Ballantine  says  in  his  "  Expe- 
riences''  that  Mr.  Justice  Gaselee  ^^  has  been  deUvered 
to  posterity  as  having  presided  at  the  famous  trial  of 
Bardell  v.  Pickwick.  I  just  remember  him  and  he 
certainly  was  deaf."  Goldwin  Smith,  the  distinguished 
historian  and  publicist,  said  of  Disraeh^s  veiled  attack 
upon  him  as  '^  The  Oxford  Professor "  in  the  novel 
'^  Lothair,"  that  (Reminiscences,  p.  171):  "He  after- 
wards pursued  me  across  the  Atlantic,  and  tried  to 
brand  me,  under  a  perfectly  transparent  pseudonym,  if 
^  Oxford  Professor  '  could  be  called  a  pseudonym  at  all, 
as  a  ^  social  sycophant.'  There  is  surely  nothing  more 
dastardly  than  this  mode  of  stabbing  a  reputation.'' 
The  power  of  Charles  Readers  descriptions  of  prison  life 
in  "  It's  Never  Too  Late  to  Mend  ''  and  the  abuses  of 
private  insane  asylums  in  "  Hard  Cash  ''  is  undeniable, 
although  the  truth  of  some  of  his  details  was  challenged. 
The  novel  of  purpose,  such  as  "  Uncle  Tom's  Cabin,'' 
often   deals  with  incidents  and  individuals   not  wholly 
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imaginary.  Reputations  may  not  be  traduced  with 
impunity,  whether  under  the  Uterary  forms  of  a  wrork 
of  fiction,  or  in  jest  {Griggs  v.  Sun  Printing  &  Pub, 
Assn. J  179  N.  Y.  144),  or  by  inadvertence  {Moore  v. 
Francis,  121  N.  Y.  199,  207),  or  by  the  use  of  words  with 
a  double  meaning.  {Morrison  v.  Bmiih,  177  N.  Y.  366; 
First  Nat,  Bank  of  Waverly  v.  Winters,  225  N.  Y.  47,  50.) 
Publishers  cannot  be  so  guileless  as  to  be  ignorant  of  the 
trade  risk  of  injuring  others  by  accidental  libels. 

The  conventional  way  of  putting  the  general  rule  is 
''  that  in  a  case  of  libelous  publication,  the  law  impUes 
malice  and  infers  some  damage. '^  {By am  v.  Collins,  111 
N.  Y.  143,  150.)  Avoiding,  for  the  nonce,  the  time- 
honored  words  ^^  implied  malice,^'  which  are  a  stumbling 
block  for  many,  we  may  safely  say  that  unless  the  judge 
rules  that  the  occasion  is  privileged,  the  question  of 
malice  is  never  for  the  jury  when  compensatory  damages 
alone  are  sought;  the  plaintiff  recovers  damages  if  he 
proves  that  the  words  apply  to  him  and  that  his  repu- 
tation has  been  injured,  whether  such  injury  is  the  result 
of  defendant's  evil  disposition  towards  him  or  a  mere 
concatenation  of  adventitious  circumstances. 

Plaintiff  made  out  a  cause  of  action  for  compensatory 
damages,  but  he  did  not  rest  his  case  on  proof  that  the 
publication  was  ''  of  and  concerning  "  him  and  libelous. 
He  went  further  and  sought  to  prove  something,  not  to 
be  presumed  as  against  appellant  from  the  publication 
itself,  that  would  justify  the  jury  in  giving  him  an  addi- 
tional sum  by  way  of  exemplary  damages  or  smart  money, 
based  on  an  inference  of  actual  malice  or  willingness  to 
injure  his  reputation  on  the  part  of  t*he  appellant. 

The  distinction  between  the  right  to  compensatory  and 
punitive  damages  is  clear.  Actual  injury  to  reputation 
must  be  paid  for  in  all  events.  From  an  intent  to  injure, 
chargeable  to  defendant,  follows  the  rule  that  exemplary 
damages,  ^^  a  sort  of  hybrid  between  a  display  of  ethical 
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indignation  and  the  imposition  of  a  criminal  fine  ''  {Haines 
V.  Schultz,  50  N.  J.  Law,  481),  may  also  be  awarded. 
Malice  may,  in  some  cases,  be  implied  from  the  pubUcation 
itself,  where  the  natural  inference  from  the  hbel  is  that 
it  was  aimed  directly  at  reputation,  but  where  that 
inference  does  not  flow  naturally  from  the  facts,  adequate 
evidence  of  actual  mahce  or  its  equivalent  should  be 
produced  if  punitive  damages  are  sought. 

Actual  maUce  might  be  inferred  as  against  the  author 
from  the  falsity  of  the  publication  {Cohalan  v.  New  York 
Press  Co. J  212  N.  Y.  344),  but  not  as  against  the  mere 
pubUsher  of  a  Ubel  in  a  novel  which  on  its  face  does  not 
purport  to  be  serious  or  bear  the  evidence  of  malice 
against  an  actual  individual  or  against  any  one.  ( Times 
Pub.  Co.  V.  Carlisle  J  94  Fed.  Rep.  762.)  The  pubUsher 
in  such  a  case  is  not  Uable  to  exemplary  damages  for  the 
acts  of  the  author  upon  mere  proof  of  publication.  If 
defendant  had,  in  entire  good  faith,  supposed  that  it  was 
pubUshing  a  satire  on  courts  of  justice  generally,  which 
would  hit  no  judge  in  particular,  and  which  would  be  so 
understood  by  the  readers  of  the  book,  and  if  its  belief  in 
that  regard  was  justifiable,  the  circumstances  not  calling 
for  some  inquiry  at  the  source,  it  could  not  be  said  to  be 
inspired  by  malice  in  fact. 

Of  course,  as  the  trial  justice  said,  '^  malice  is  mahce, ^' 
but  it,  unfortunately,  has  two  distinct  meanings  in  the 
law  of  libel  from  which  two  distinct  burdens  are  imposed 
on  pjaintiff.  It  may  mean  '^  either  actual  malice  or  such 
malice  as  by  legal  fiction  is  presumed  for  the  purpose 
of  reconcihng  certain  other  rules  in  the  law  of  Ubel.^^ 
(HiscocK,  Ch.  J.,  in  Norske  Ameriekalinje  v.  Sun  P.  & 
P.  Assn.,  226  N.  Y.  1,  9.)  In  order  to  recover  punitive 
damages,  plaintiff  was  bound  to  satisfy  the  jury  by  a  fair 
preponderance  of  evidence  that  defendant  (1)  was  ani- 
mated, in  such  pubUcation,  by  conscious  ill  wiU  toward 
him,  or  (2)  did  not  publish  the  Cornigan  chapter  of  the 
book  in  good  faith  and  in  the  honest  belief  that  it  was 
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fiction,  but  was  indifferent  as  to  whether  the  violent  and 
indecent  abuse  heaped  upon  the  supposedly  fictitious 
magistrate  would  injure  some  real  party  actually  referred 
to  by  the  author.  Indifference  as  to  the  rights  of  others, 
such  as  might  be  found  from  the  fact  of  publishing 
scurrilous  comment  without  reasonable  investigation,  is 
the  equivalent  of  the  intentional  violation  of  such  rights. 

Not  content  with  resting  his  case  upon  the  falsity  of  the 
publication  and  its  obvious  portrayal,  with  a  venomous 
pen,  of  scenes,  real  or  imaginary,  before  a  magistrate  in 
Jefferson  Market  Court  —  evidence  from  which  a  jury 
might,  under  the  special  circumstances  of  the  case,  have 
inferred  indifference  as  to  whether  any  one  was  injured  or 
not  {Warner  v.  Press  Publishing  Co.,  132  N.  Y.  181)  — 
plaintiff  sought  to  establish  that  officers  and  agents  of 
defendant  corporation,  whose  knowledge  was  chargeable 
to  it,  knew  before  publication  that  the  purpose  of  the 
publication  was  to  injure  plaintiff.  It  may  be  remarked, 
parenthetically,  as  bearing  on  the  question  of  damages, 
that  as  soon  as  defendant  was  informed  that  plaintiff  was 
identified  with  the  Corigan  or  Cornigan  of  the  book,  it 
suppressed  the  edition.  It  also  offered  to  publish,  but 
did  not  publish,  a  retraction  and  apology.  It  also 
alleged  in  its  answer  as  a  partial  defense,  but  made  no 
effort  to  prove,  that  plaintiff  had  secured  the  republica- 
tion of  the  libel  in  the  New  York  American  in  order  to 
enhance  his  damages. 

Evidence  of  a  woman  named  Saville  tends  to  connect 
Mr.  Curtis,  the  defendant's  vice-president,  from  whose 
New  York  office  the  advertising  of  the  book  was  directed, 
with  actual  knowledge  of  a  purpose  to  libel  plaintiff,  after 
he  had  read  the  book  before  publication.  This  witness 
recanted,  and  the  best  that  can  be  said  of  her  testimony, 
taken  alone,  is  that  it  was  unsatisfactory  proof  of 
knowledge  on  the  part  of  Curtis  of  Howard's  purpose. 

Evidence  of  several  witnesses  connects  intimately  Bern- 
hardt, the  manager  of  defendant's  dramatic  department. 
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with  Howard  and  the  book.  If  Bernhardt  acquired 
knowledge  as  to  the  nature  of  the  pubUcation  while  acting 
within  the  scope  of  his  authority,  on  behalf  of  defend- 
ant, for  its  benefit,  the  defendant  is  chargeable  with  his 
knowledge,  otherwise  not.  {Corporation  of  Glasgow  v. 
Lorimerj  1911,  A.  C.  209.)  Bernhardt  had  to  do  with 
sales  and  leases  and  other  disposition  of  dramatic  and 
moving  picture  rights  for  defendant  based  on  its  pub- 
lications. His  contract  called  on  him  to  devote  his  ^*  whole 
time,  effort  and  attention  '^  to  the  business  of  the  dra- 
matic department  and  to  engage  in  no  other  employment 
whatever.  He  had  a  share  in  the  net  profits  of  his  depart- 
ment and  a  personal  interest  in  having  books  with  dra- 
matic possibilities  published  by  defendant,  with  a  view  to 
their  future  use  in  his  department,  but  it  is  not  to  be 
presumed  that  everything  he  did  for  Howard  was  done  for 
defendant.  He  was  not  a  manuscript  reader  for  defend- 
ant. Others  did  that  work  for  it.  He  aided  Howard 
on  the  manuscript  and  galley  proofs  of  the  book  not 
^'  during  ordinary  office  hours  '^  but  at  Howard's  home 
in  Port  Jefferson  on  week  end  visits  there.  It  does  not 
appear  that  defendant  ever  intrusted  him  with  that  kind 
of  work  on  its  behalf.  A  jury  might  well  infer  that  he 
knew  that  Howard  was  full  of  hate  and  bitterness  toward 
plaintiff,  due  to  his  personal  experience  before  the  magis- 
trate as  defendant  on  a  criminal  charge.  On  one  or  more 
occasions,  as  witnesses  testified,  it  was  brought  home  to 
Bernhardt  directly  that  Howard  was  getting  even  with 
plaintiff  by  means  of  his  book,  and  that  Bernhardt  knew 
it  was  a  serious  Ubel  but  said  that  defendant  was  willing 
to  take  a  chance  for  the  sake  of  the  publicity  that  might 
result.  We  fail  to  see  how  Bernhardt' s  acts,  knowledge 
or  declarations  in  this  connection  are  chargeable  to  defend- 
ant. Publishing  books  or  accepting  or  preparing  books 
for  publication,  was  not  an  incident  of  the  defendant's 
dramatic  department.  It  does  not  appear  that  anything 
that  Bernhardt  did  or  said  in  connection  with  the  prep- 


CoRRiGAN  V.  Bobbs-Merrill  Co.  G9 

1920. 1  Opinion,  per  Pound,  J.  [228  N.  Y.] 

aration  and  publication  of  Howard's  book  was  within 
the  scope  of  his  employment.  The  relation  of  the  book 
to  dramatic  purposes  before  publication  was  remote 
and  speculative.  His  acts  and  declarations  had  no 
connection  with  any  transaction  then  being  conducted  by 
him  with  authority  for  his  principal.  Authority  cannot 
be  inferred  from  what  he  said  and  did,  from  the  mere 
fact  that  he  was  in  defendant's  employ  in  a  different 
capacity,  even  if  it  appeared  that  defendant's  general 
officers  knew  that  he  was  helping  Howard,  unless  it 
could  be  inferred  that  it  was  as  defendants  agent  that  he 
was  helping  Howard.  His  knowledge  was  not  acquired 
in  defendant's  business  and  therefore  was  not  the  knowl- 
edge of  defendant.  An  employee  of  a  publisher,  not 
charged  with  reading  manuscripts,  might  aid  an  author 
to  prepare  a  libel  and  get  it  published  and  boast  about  his 
firm's  connection  with  it  without  creating  any  reasonable 
inference  that  he  was  acting  for  his  employer  in  that 
regard,  so  long  as  his  knowledge  was  not  communicated 
to  his  employer.  While  a  corporation  knows  a  fact  only 
as  its  officers  and  agents  know  it,  it  does  not  know  all 
that  its  agents  know,  but  only  what  comes  to  them  while 
acting  for  the  corporation  within  the  scope  of  their  agency, 
when  it  is  their  duty  to  report  their  knowledge  to  the 
general  officers  or  agents  of  the  company,  and  it  may 
be  presumed  that  they  have  told  the  principal  what  they 
know.  {Weisser  v.  DenisoUy  10  N.  Y.  68,  77;  Welsh  v. 
German  American  Bank^  73  N.  Y.  424;  Cragie  v.  Hadleijy 
99  N.  Y.  131;  Casco  Nat  Bank  v.  Clark,  139  N.  Y.  307, 
313,  314;  Taylor  v.  Commercial  Bank,  174  N.  Y.  181.)  An 
inference  may  not  be  drawn  as  to  the  intention  of  defend- 
ant from  the  state  of  mind  of  Bernhardt,  who  had  no  part 
in  accepting  the  novel  or  deciding  on  behalf  of  defendant 
what  it  should  contain. 

"  To  bring  about  this  result  two  things  must  concur, 
viz.,  the  possession  by  the  agent  of  pertinent  information 
and  his  personal  participation  in  respect  thereto  on  behalf 
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of  the  corporation.''  {Willard  v.  Denise,  50  N.  J.  Eq. 
482,  484.)  Thus,  information  as  to  the  true  state  of 
health  and  physical  condition  of  an  applicant  for  life 
insurance,  given  to  a  soliciting  agent  of  the  company- 
having  no  authority  to  effect  insurance  and  issue  poUcies 
is  not  the  knowledge  of  the  company,  because  ''  it  is  a 
fundamental  principle  in  the  law  of  agency  that  for 
information  given  an  agent  to  be  attributable  to  his 
principal  the  information  must  be  imparted  to  the  agent 
in  the  course  of  his  agency."  (Cullen,  J.,  in  Butler  v. 
Michigan  Mut.  Life  Ins.  Co.,  184  N.  Y.  337,  340.) 

Nor  can  it  be  said  that  defendant  in  any  way  consciously 
accepted  the  result  of  Bernhardt's  assistance  to  Howard 
as  having  achieved  anything  that  it  sought  to  have  accom- 
plished, or  from  which  it  might  have  any  benefit.  What 
Bernhardt  did  for  Howard  was  not  done  for  defendant 
and  was  not  for  defendant's  profit  in  any  sense  and  was 
neither  authorized  nor  ratified  by  it.  There  can  be  no 
ratification  without  knowledge  or  notice  of  the  facts. 
{Smith  V.  Kidd,  68  N.  Y.  130,  132).  Bernhardt's  knowl- 
edge was  no  more  chargeable  to  defendant  than  would 
be  the  knowledge  of  the  printer  if  Howard  had  taken  him 
into  his  confidence. 

Respondent  urges  that  it  is  '^  past  the  bounds  of  belief  " 
that  Bernhardt  had  never  reported  his  knowledge  of 
Howard's  purpose  to  appellant,  or  that  appellant  did  not 
know  that  Bernhardt  was  working  for  it  on  the  book. 
The  inference  that  defendant  was  chargeable  with  such 
information  is  purely  speculative  and  the  jury  may  not 
thus  bridge  the  gap  between  evidence  and  conjecture. 
(Kelly  V.  Nassau  El  Ry.  Co.,  227  N.  Y.  39.) 

The  evidence  of  Bernhardt 's  knowledge  of  Howard's 
purpose  to  defame  plaintiff  was  properly  excepted  to  and 
should  not  have  been  submitted  to  the  jury.  The  nature 
of  such  evidence  was  to  aggravate  damages  by  bringing 
Howard's  purpose  directly  home  to  defendant,  thus 
making  it  an  active  and  conscious  participant  in  the  libel. 
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several  times  before  accepting  it  for  publication.  The 
tone  and  style  of  the  libel  were  vituperative  in  the  extreme. 
It  was  directed  at  the  administration  of  criminal  justice 
in  a  real  court,  in  a  manner  tending  to  bring  the  court 
into  disrepute  without  the  slightest  justification  or  excuse. 
Rowland  was  indifferent  as  to  that.  The  jury  might  be 
permitted  to  say  that  he  was  negligent  and  reckless  in 
not  a  least  seeking  from  Howard  some  information  as 
to  whether  the  author^s  diatribes  were  intended  as  mere 
generalizations  or  as  offensive  personaUties,  and,  if  the 
latter,  whether  they  were  fair  criticism  or  malicious 
falsehood.  {Crane  v.  Bennett,  177  N.  Y.  106,  114,  115.) 
That  he  knew  of  Howard's  ill  will  toward  plaintiff  has  no 
substantial  foundation  in  the  evidence.  Although  he 
knew,  as  the  jury  might  have  found,  that  Bernhardt  was 
correcting  the  proof  for  Howard,  Bernhardt's  knowledge 
of  Howard's  motives  was  not  imputable  to  him.  On  the 
other  hand,  the  varnish  of  fiction  was  not  so  opaque  as 
to  conceal  from  the  experienced  manuscript  reader  the 
possibility  that  Howard  was  using  bad  language  and  abuse 
about  a  magistrate  in  Jefferson  Market  Court  with  more 
feeling  than  an  author's  license  permitted.  It  may  not 
be  the  duty  of  the  publisher  to  check  up  all  the  author's 
villains  to  free  himself  from  the  imputation  of  malice,  but 
the  jury  may  say  that  Howland,  the  second  father  of  the 
book,  should,  from  the  nature  of  things,  have  been  on  his 
guard  in  a  case  like  this. 

Certain  exceptions  to  defendant's  requests  to  charge 
are  also  urged  as  error.  In  substance  the  requests  are  to 
the  effect  that  plaintiff  must  establish  malice  as  above 
defined  in  order  to  recover  punitive  damages.  These 
requests  were  not  read  in  the  presence  of  the  jury.  They 
might,  without  error,  have  been  charged  as  requested, 
but  the  principal  charge,  considered  in  its  entirety,  except 
as  it  submits  to  the  jury  the  question  of  defendant's 
participation  in  Howard's  purpose,  fairly  presents  the 
principles  of  law  applicable  to  the  case.     The  refusals  to 
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had  knowledge  of  the  vicious  propensities  and  character  of  the  horse, 
the  plaintiff  could  not  recover. 

Hosmer  v.  Carney^  187  App.  Div.  923,  reversed. 

(Argued  December  4,  1919;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  29,  1919,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Carlos  C.  Alden  and  Don  Vroman  for  appellants.  The 
horse  was  not  a  vicious  animal,  and  the  injury  claimed  to 
have  been  suddenly  inflicted  by  it  was  not  to  be  antici- 
pated from  its  history  and  does  not  cast  responsibiUty 
upon  its  owner.  {Brice  v.  Bauer,  108  N.  Y.  425;  McHugh 
V.  Mayor,  31  App.  Div.  299;  Lawler  v.  French,  2  App. 
Div.  140.)  There  was  no  evidence  to  establish  scienter. 
{Van  Leuvan  v.  Lyke,  1  N.  Y.  515;  McHugh  v.  Mayor,  31 
App.  Div.  299;  West  Chicago  R,  Co,  v.  Walsh,  78  111.  App. 
595;  Reynolds  v.  Hussey,  64  N.  H.  64;  Hanover  Nat. 
Bank  v.  Am.  Dock  Co.,  148  N.  Y.  612;  Creamer  v. 
Mcllvaine,  89  Md.  343;  Bennett  v.  Mallard,  33  Misc.  Rep. 
112.)  The  evidence  established  an  assumption  of  risk 
by  plaintiff's  intestate  as  matter  of  law.  {Woodward  v. 
Loomis,  64  App.  Div.  28;  Bessemer  Land  Co.  v.  Dubose, 
125  Ala.  442;  Lynch  v.  North  Yakima,  37  Wash.  657;M/rs. 
Fuel  Co.  V.  White,  122  111.  App.  527;  Green,  etc.,  R.  Co.  v. 
Bresmer,  97  Penn.  St.  103;  Wooster  v.  Bliss,  90  Hun,  79.) 

Hamilton  Ward  and  Irving  W.  Cole  for  respondent. 
There  is  evidence  to  support  the  verdict  of  the  jury  that 
defendant  not  only  had  sufficient  knowledge  to  put  him 
on  inquiry  as  to  the  vicious  propensities  of  the  horse,  but 
also  that  he  had  actual  notice.  {Fitzgerald  v.  Warholy, 
109  App.  Div.  606;  Shearman  &  Redf.  on  NegUgence, 
§  532;  Reynolds  v.  Hussey,  5  Atl.  Rep.  458;  Dixon  v. 
McCoy,  39  N.  Y.  400;  Lynch  v.  McNally,  73  N.  Y.  347; 
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la.  180;  Sidwell  v.  Economy  Coal  Co.,  154  la.  475;  Cooper 
V.  Cashmariy  190  Mass.  75.)     The  liability  of  the  owner 
is  predicated  upon  his  omission  of  duty  in  not  imparting 
the  information,  but  such  omission  does  not  render  him 
liable  if  the  negligence  of  the  injured  party  contributed 
to  the  injury.     Judge  Cooley,  in  his  work  on  Torts  (at  p. 
701,  3d  ed.),  says:  ''  The  doctrine  of  contributory  negli- 
gence applies  to  the  case  of  injury  by  animals,^'  and  the 
same  is  asserted  in  section  639  of  Shearman  and  Redfield 
on  Negligence  (6th  ed.),  also  in  Labatt's  Master  &  Servant 
(§   1143,  2d  ed.),  and  has  been  recognized  as  a  rule  of 
law  applicable  to  cases  brought  to  recover  for  such  injuries. 
{Loomis  V.   Terry  J  17  Wend.  496;  Williams  v.  Moray,  74 
Ind.  25;  Woolf  v.  Chalker,  31  Conn.  121;  Bessemer  Land  & 
Imp.  Co.  V.  Dubose,  125  Ala.  442.)     Obviously,  there  can 
be  no  negligence  on  the  part  of  the  owner  in  not  instruct- 
ing a  person  as  to  that  which  he  already  knows;  and  if, 
before  injury,  such  person  ascertain  all  the  information 
which  could  have  been  imparted  to  him,  he  is  thereafter 
charged  with  knowledge  thereof.     He  cannot  complain 
of  dangerous  conditions  of  which  he  had  become  as  fully 
informed  as  the  owner.     This  seems  too  plain  to  require 
the  citation  of  authorities,  but  see  Douglas  v.  Scandia 
Coal  Co.  (supra)  and  authorities  there  cited. 

Keeping  in  mind  the  rules  stated,  and  applying  them  to 
the  uncontradicted  facts  in  the  case  before  us,  I  think  it 
will  at  once  become  apparent  that  the  judgment  under 
review  is  erroneous  and  should  be  reversed. 

Henry  Carney,  the  defendants'  testator,  entered  into  a 
contract  with  Everett  Hosmer,  plaintiff's  intestate,  by 
which  the  latter  was  to  cultivate  a  farm  belonging  to  the 
former,  on  shares,  Carney  furnishing  the  necessary 
horses.  Some  time  in  February,  1915,  Hosmer  informed 
Carney  that  he  needed  another  horse  on  the  farm;  that 
he  knew  a  horse  which  was  '^  just  what  he  wanted  '^  and 
which  could  be  purchased  at  a  low  price;  that  it  was 
owned  by  one  Rexicker;  that  he  had  spoken  to  him  and 
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tendencies  whatever.  Plaintiff's  witness  Smith,  who 
helped  Hosmer  on  the  farm,  and  at  times  took  care  of  the 
horse,  testified  that  up  to  the  time  of  the  accident  he  did 
not  have  trouble  of  any  kind  with  the  horse.  There 
was  some  evidence  to  the  effect  that  the  horse  did  not 
behave  well  when  being  shod,  and  that  a  twist  had  to  be 
put  on  its  nose,  but  in  this  connection  it  also  appeared 
from  the  testimony  of  the  blacksmith  and  his  helper,  as 
well  as  another  witness,  that  it  was  not  an  unusual  thing 
for  horses  when  being  shod  to  behave  in  the  same  way; 
that,  frequently  they  had  to  put  a  twist  on  the  nose. 
There  was  also  some  evidence  to  the  effect  —  just  when 
or  under  what  circumstances  does  not  appear  —  that  the 
horse,  while  a  person  was  looking  in  its  mouth,  had  reared 
and  struck  at  such  person  with  his  fore  foot;  but  there 
was  no  evidence  that  this  fact  was  ever  conmiunicated  to 
the  defendant's  testator  or  his  son.  There  was  also 
some  evidence  to  the  effect  that  when  the  horse  was 
bedded  with  straw,  and  the  straw  would  tickle  its  legs,  it 
would  jump  and  prance  around  in  the  stall. 

On  the  day  of  the  accident  Hosmer  had  worked  the 
horse  with  another  on  the  farm,  ploughing  or  harrowing, 
p.Tid  at  the  end  of  the  day's  work  he  drove  the  team  to  the 
stable.  On  entering  the  stable  the  horse  in  question 
\veiit  into  the  wrong  stall.  Hosmer  went  into  the  stall 
and  backed  it  out  and  the  horse  then  ran  out  of  the  stable. 
It  was  driven  back  by  Hosmer  and  again  went  into  the 
wrong  stall.  Hosmer  went  behind  it,  put  his  hand  on 
its  hip,  and  the  horse  kicked,  striking  him  in  the  throat 
or  face,  and  inflicting  injuries  from  which  he  died  a  few 
da3^s  later.  The  horse  was  upwards  of  twenty  years  of 
age,  had  been  worked  single  and  double,  and  done  various 
kinds  of  work.  There  is  not  a  suggestion  in  the  record 
that  during  all  of  this  time  it  had  ever  injured  any  one 
by  kicking  or  had  kicked  at  any  one;  indeed,  the  only 
evidence  that  it  had  ever  kicked  prior  to  the  accident 
was  on  the  single  occasion  when  the  surcingle  was  put  in 
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The  fact  is  uncontradicted  that  he  was  also  told  the  horse 
kicked  when  they  put  the  surcingle  in  front  of  its  hind  legs. 
Not  only  this,  but  the  intestate  had  the  horse  in  his 
possession  from  the  last  of  February  or  early  in  March 
until  the  day  of  the  accident  —  the  5th  of  June  —  during 
which  time  he  had  worked  it  on  the  farm,  driven  it  on  the 
streets,  peddled  farm  produce  with  it,  cared  for  it,  had  it 
shod,  and  must  have  become  familiar  with  its  disposition. 
It  seems  to  me  incredible,  if  the  horse  were  a  vicious 
kicker,  he  did  not  know  it.  Conmion  sense,  at  least, 
would  indicate  that  a  farmer,  who  had  for  several  years 
been  familiar  with  horses,  and  worked  them  in  various 
ways,  would,  during  the  time  this  horse  was  in  the  posses- 
sion of  the  intestate,  have  ascertained  its  disposition. 
(McGovern  v.  Fitzpatrick,  supra,) 

I  am  also  of  the  opinion  that  the  judgment  should  be 
reversed  because  the  trial  court  did  not  properly  instruct 
the  jury.  At  the  conclusion  of  the  main  charge  the  court 
was  requested  to  charge  that  even  though  the  horse  were 
vicious  and  the  defendants^  testator  knew  it,  and  had 
failed  to  warn  plaintiff^s  intestate  of  that  fact,  yet  if  the 
deceased  had  knowledge  of  the  vicious  propensities  and 
character  of  the  horse,  the  plaintiff  could  ,not  recover. 
In  response  to  the  request  the  court  in  effect  said  the 
jury  could  take  that  into  consideration.  This  was  not 
equivalent  to  charging  what  had  been  requested.  An 
exception  was  taken  by  defendants'  counsel  and  the  court 
was  again  asked  to  charge  that  if  the  jury  finds  the  intestate 
had  knowledge  of  the  propensities  and  character  of  the 
horse,  plaintiff  could  not  recover.  In  response  to  this 
request  the  court  said  the  jury  may  say  so.  That  was 
not  equivalent  to  charging  what  was  requested. 

The  judgments  appealed  from,  therefore,  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Crane  and  Andrews, 
JJ.,  concur;  Chase,  J.,  concurs  in  result. 

Judgments  reversed,  etc. 
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IcUFus  P.  Hubbard,  Appellant,  v.  Eliza  A.  Hubbard, 

Respondent. 

Matrimonial  actions  —  public  policy  —  foreign  divorce  — 
effect  to  be  given  to  such  divorce  by  courts  of  this  state  — 
discretion  of  courts  therein  —  action  for  annulment  of  marriage 
on  ground  that  defendant  was  divorced  from  first  husband  in 
foreign  state  for  cause  not  recognized  in  this  state  —  when 
such  action  may  not  be  maintained. 

1.  Apart  from  constitutional  obligations  the  law  of  no  state  can 
have  effect  as  law  beyond  the  territory  of  the  state  imposing  it,  unless 
by  permission  of  the  state  where  it  is  allowed  to  operate.  Whether 
or  not  the  operation  of  a  foreign  decree  of  divorce  in  a  given  case  will 
contravene  the  policy  or  do  wrong  or  injury  to  citizens  of  the  state  is 
exclusively  for  its  courts  to  determine.  They  are  the  final  judges  of 
the  occasions  on  which  the  exercise  of  comity  will  or  will  not  make 
for  justice  or  morality.  The  exercise  rests  in  sound  judicial  discretion 
g:uided  and  controlled  V)y  the  policy  of  the  state,  relevant  judicial 
decisions  and  the  circumstances  of  the  case. 

2.  Plaintiff  alleges  that  a  decree  divorcing  defendant  from  a  former 

husband  was  invalid  and  asks  an  annulmcuit  of  his  subsequent  marriage 

to  defendant.     Defendant  at  the  time  of  her  divorce  was  a  resident 

of  Massachusetts,  having  brought  an  action  against  her  then  husband 

who  was  a  resident  of  this  state  and  was  not  served  with  process  in 

Massachusetts.     The  court  of  that  state  ordered  constructive  service 

of  process  upon  him.     He  did  not  appear  in  the  action  and  a  divorce 

was  granted  on  his  default.     The  claim  of  the  plaintiff  is  that  the 

decree  divorcing  the  lirst  husband  is  void  as  to  the  courts  of  the  state 

of  New  York  in  virtue  of  the  adjudged  policy  of  this  state  to  refuse  to 

recognize  as  binding  a  decree  of  divorce  obtained  in  a  court  of  a  sister 

state,  not  the  matrimonial  domicile,  upon  grounds  insufficient  for  that 

purpose  in  this  state,  when  the  divorced  d(;fendant  resided  in  this  state 

and  was  not  personally  served  with  process  and  did  not  appear  in  the 

action.     Held,  that  while  the  decree  divorcing  th(^  defendant  from  her 

former  husband   may  adjudge  her  marital  status  within  the  state  of 

Massachusetts  as  to  the  huslnind  and  th(^  world  at  large,  the  courts 

of  the  state  of  New  York,  untrammeled  by  the  full  faith  and  credit 

clause  of  the  Federal  Constitution  (Art.  4,  §  1),  may  give  the  decree, 

within  the  confines  of  their  jurisdiction,  the  efficacy  and  effect  they 

deem  rightful  and  salutary  in  view  of  the  public  policy  of  the  state; 
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that  under  the  facts  of  the  case  judicial  discretion  may  rightfully  and 
wisely  be  exercised  in  permitting  to  it  the  full  operation  to  which  it 
was  entitled  in  the  state  of  Massachusetts. 

Hubbard  v.  Hubbard,  186  App.  Div.  883,  affirmed. 

(Argued  January  14,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  February  19,  1919,  unanimously 
affirming  a  judgment  in  favor  of  defendant  entered  upon 
a  dismissal  of  the  complaint  by  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Edwin  D.  Webb  and  Frederick  N.  Van  Zandt  for  appel- 
Icnt.  The  pubUc  poUcy  of  this  state,  as  declared  by  this 
court,  denies  the  validity  here  of  foreign  decrees  of  divorce 
obtained  under  the  circumstances  here  disclosed.  {Matter 
of  Kimball,  155  N.  Y.  62;  Haddock  Case,  201  U.  S.  562; 
Olmsted  v.  Olmsted,  190  N.  Y.  458;  O'Dea  v.  O'Dea,  101 
N.  Y.  23;  Kaufman  v.  Kaufman,  177  App.  Div.  162; 
Gilson  V.  Airy,  181  App.  Div.  761;  Matter  of  Caltabellota, 
183  App.  Div.  753.) 

Richard  E.  Weldon  for  respondent.  Under  the  full 
faith  and  credit  clause  of  the  Federal  Constitution,  a 
state  is  not  compelled  to  recognize  a  divorce  granted  in 
another  state  without  obtaining  jurisdiction  of  the  person 
of  the  defendant,  but  in  accordance  with  its  own  public 
policy  may  recognize  such  divorce.  (Haddock  v.  Haddock, 
201  U.  S.  562.)  The  courts  of  this  state  regard  as  bind- 
ing decrees  of  divorce  granted  in  other  states  on  pubU- 
cation  of  the  summons,  except  as  it  affects  bona  fide 
citizens  of  this  state  at  the  time  the  decree  of  divorce  is 
granted  in  the  sister  state.  For  the  exclusive  protection 
of  such  citizens  our  courts  raise  the  rule  of  public  poUcy 
that  they  will  not  recognize  a  decree  of  divorce  granted 
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in  a  sister  state  on  publication  of  the  summons.  {Per- 
cival  V.  Perdval,  106  App.  Div.  Ill;  186  N.  Y.  587; 
Kaufman  v.  Kaufman ,  177  App.  Div.  162;  Olmsted  v. 
Olmsted,  190  N.  Y.  458;  Matter  of  Kimball,  155  N.  Y.  62; 
O'Dea  V.  O'Dea,  101  N.  Y.  23.) 

Collin,  J.  The  action  is  to  obtain  the  judgment 
annuUing  the  marriage  of  the  plaintiff  and  defendant. 
The  judgment  of  the  Special  Term  dismissing  the  com- 
plaint was  unanimously  affirmed  by  the  Appellate 
Division. 

The  cardinal.facts  as  found  by  the  decision  of  the  Special 
Term  are:  July  8,  1896,  the  parties  intermarried  at 
Bismarck,  North  Dakota.  The  plaintiff,  the  husband, 
seeks  to  annul  this  marriage  upon  the  ground  that  the 
defendant  was  not  then  legally  and  validly  divorced  from 
her  former  husband  who  w^as  then  living.  Each  of  the 
plaintiff  and  defendant  was  at  the  time  of  the  marriage, 
and  for  several  years  last  theretofore  had  been,  a  resident 
of  and  domiciled  in  the  state  of  Massachusetts.  In 
1874  the  defendant  and  John  A.  Murphy,  then  residents 
of  the  state  of  Pennsylvania,  intermarried  at  the  city  of 
Philadelphia  in  that  state.  In  Pennsylvania  they  sepa- 
rated. In  1876  the  defendant  became  a  resident  of  the 
state  of  Massachusetts.  John  A.  Murphy  became  a 
resident  of  the  state  of  New  York  prior  to  August,  1892, 
and  was  such  resident  until  his  death  in  July,  1912. 
August  11,  1892,  the  defendant  began  in  a  court  of  com- 
petent jurisdiction  of  the  state  of  Massachusetts  a  pro- 
ceeding to  obtain  a  decree  divorcing  from  the  bonds  of 
marriage  John  A.  Murphy  and  herself,  upon  the  ground 
of  desertion.  Murphy  was  not  served  in  that  proceeding 
with  any  process  within  the  state  of  Massachusetts,  did 
not  appear  in  the  proceeding  and  made  default  therein. 
The  court  duly  ordered,  and  pursuant  there  was,  con- 
structive service  of  process  upon  him.  November  4, 
1893,  the  court  rendered  a  decree  absolutely  divorcing 
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the  defendant  from  John  A.  Murphy.  It  is  this  divorce 
which  the  plaintiff  here  alleges  was  invaUd.  In  1900  the 
plaintiff  became  and  in  1902,  prior  to  the  commence- 
ment of  this  action,  the  defendant  became,  and  each 
since  becoming  has  been,  a  resident  of  the  state  of  New 
York. 

The   claim   of  the   appellant,   supported   by   earnest 
argument,   is  that  the  decree  divorcing  the  defendant 
from  John  A.  Mm*phy  is  void  as  to  the  courts  of  the  state 
of  New  York  in  virtue  of  the  adjudged  policy  of  this  state 
to  refuse  to  recognize  as  binding  a  decree  of  divorce 
obtained  in  a  court  of  a  sister  state,  not  the  matrimonial 
domicile,  upon  grounds  insufficient  for  that  purpose  in 
this  state,  when  the  divorced  defendant  resided  in  this 
state  and  was  not  personally  served  with  process  and 
did  not  appear  in  the  action.     {Olmsted  v.  Olmsted ,  190 
N.  Y.  458,  466;  affirmed,  216  U.   S.  386;  Winston  v. 
Winston  J    165    N.    Y.    553.)     It   has   been   conclusively 
established  that  such  policy  is  not  hostile  to  the  full 
faith    and    credit    clause    of   the   Federal    Constitution. 
(Art.  4,  §  1 ;  Haddock  v.  Haddock,  201  U.  S.  562.)     Had 
there  been  at  any  time  a  matrimonial  domicile  in  the 
state  of  Massachusetts  on  the  part  of  the  defendant  and 
her  husband,  John  A.  Mm*phy,  the  constitutional  pro- 
vision would    probably  have  been  applicable  and  con- 
trolling, because  the  res  —  the  marriage  status  —  would 
have  been  within  the  realm  of  the  judicial  power  of  that 
state.     {AthertonY.  Atherton,  181  U.  S.  155;  Thompson  v. 
Thompson^  89  N.  J.  Eq.  70.)     While  the  decree  divorc- 
ing the  defendant  from  her  former  husband  may  adjudge 
her  marital   status  within  the  state  of  Massachusetts  as 
to  the  husband  and  the  world  at  large,  the  courts  of  the 
state  of  New  York,  untrammeled  by  the  constitutional 
clause,  may  give  it  within  the  confines  of  their  juris- 
diction the  efficacy  and  effect  they  deem  rightful  and 
salutary  in  view  of  the  public  policy  of  the  state.     Gener- 
ally  speaking,    each    state   when   unrestrained   by   the 
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Federal  Constitution  has  the  right  to  adjudge  and  declare 
the  marital  status  of  those  residing  and  domiciled  within 
it.     {Hunt  V.  Hunt,  72  N.  Y.  217.) 

The  reason  for  the  stated  policy  of  this  state  is  its 
statutory  adoption  of  the  rule  that  there  may  be  of  right 
but  one  sufficient  cause,  to  wit,  adultery,  for  absolute 
divorce.  {People  v.  Baker,  76  N.  Y.  78,  88.)  The 
principle  of  comity  between  the  states  of  the  United 
States  does  not  require  of  a  state  the  operation  of  a 
divorce  decree  of  a  sister  state  which  violates  the  prin- 
ciples of  moraUty,  or  the  public  policy,  or  municipal 
regulations  established  by  it.  Apart  from  constitu- 
tional obligations  the  law  of  no  state  can  have  effect  as 
law  beyond  the  territory  of  the  state  imposing  it,  unless 
by  permission  of  the  state  where  it  is  allowed  to  operate. 
The  policy  of  this  state  is  not  embodied  in  any  legislative 
enactment  or  is  not  a  rule  of  universal  law.  It  exists  to 
promote  the  permanency  of  the  mamage  contracts  and 
the  morality  of  the  citizens  of  the  state.  Whether  or 
not  the  operation  of  a  foreign  decree  of  divorce  in  a 
given  case  will  contravene  the  poUcy  or  wrong  or  injure 
citizens  of  the  state  is  exclusively  for  its  courts  to 
determine.  They  are  the  final  judges  of  the  occasions 
on  which  the  exercise  of  comity  will  or  will  not  make  for 
justice  or  morality.  The  exercise  rests  in  sound  judicial 
discretion  guided  and  controlled  by  the  policy  of  the  state, 
relevant  judicial  decisions  and  the  circumstances  of  the 
case.  {Edgerly  v.  Bush,  81  N.  Y.  199;  Marshall  v. 
Shermaji,  148  N.  Y.  9;  Matter  of  Waite,  99  N.  Y.  433; 
International  Harvester  Company  v.  McAdam,  142  Wis. 
114.)  It  is  also  true  that  the  public  policy  of  the  state 
is  to  be  determined  by  its  positive  laws,  or  in  cases 
concerning  matters  upon  which  they  are  silent  by  the 
decisions  of  its  courts. 

Under  the  statutes  the  plaintiff  had  a  cause  of  action 
to  annul  the  marriage  between  the  parties  in  case  John  A. 
Murphy  was  when  they  intermarried  the  husband  of  the 
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defendant.  (Code  of  Civil  Procedure,  sections  1743, 
1745;  Domestic  Relations  Law  [Cons.  Laws,  ch.  14], 
§  6.)  Whether  or  not  Murphy  was  then  the  defendant's 
husband  depends  upon  the  operation  or  non-operation 
of  the  decree  of  the  court  of  Massachusetts  absolutely- 
divorcing  them.  Under  the  facts  of  the  case  judicial 
discretion  may  rightfully  and  wisely  be  exercised  in  per- 
mitting to  it  the  full  operation  to  which  it  was  entitled 
in  the  state  of  Massachusetts.  Those  facts  are  pecuUar 
and  unlike  those  presented  in  any  case  judicially  decided 
known  to  us.  The  state  of  New  York  was  not  a  party 
to  any  of  the  marital  transactions  of  the  parties  involved 
in  this  action.  The  matrimonial  domicile  of  the  defend- 
ant and  her  former  husband,  Murphy,  was  the  state  of 
Pennsylvania,  in  which  state  they  resided  until  they 
separated  as  husband  and  wife.  As  husband  and  wife 
they  did  not  at  any  time  reside  in  or  become  citizens  of 
the  state  of  New  York  Into  this  state  Murphy  came  as 
an  abandoned  or  abandoning  husband  and  acquired  the 
residence  existing  at  the  rendition  of  the  Massachusetts 
decree,  but  which  ceased  to  exist,  by  reason  of  his  death, 
years  prior  to  the  trial  of  this  action.  During  the  resi- 
dence he  did  not  assert  the  rights  or  seek  to  enter  into  the 
obligations  of  the  marriage  between  the  defendant  and 
himself.  At  the  trial  of  this  action  the  marriage  between 
him  and  the  defendant  was  by  his  death  absolutely  and 
forever  dissolved.  It  was  beyond  the  power  of  this  state 
to  consider  or  hold  it  then  binding  as  to  the  defendant  or 
any  person,  or  for  any  purpose.  The  matrimonial 
domicile  of  the  defendant  and  the  plaintiff  was  the  state 
of  Massachusetts,  where  they  resided  and  were  domiciled 
and  remained  until  they  respectively  became,  as  we  have 
stated,  residents  of  the  state  of  New  York.  Prior  thereto 
neither  had  been  a  citizen  of  this  state.  As  to  each  of 
them  the  decree  of  divorce  was  valid.  Their  marriage 
was  under  the  laws  of  that  state  rightful  and  valid  and 
created  for  them  the  status  of  husband  and  wife.     That 
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status  they  had  when  they  for  the  first  time  became 
residents  of  this  state.  That  status  must,  imdoubtedly, 
yield  in  case  it  was  created  through  means  hostile  to  the 
law  of  this  state.  ^'  The  rule  that  the  status  of  the 
domicile  is  the  status  everywhere  must  yield  when  the 
status  is  constructed  on  principles  which  are  contrary  to 
those  which  are  generally  recognized,  or  which  can  be 
admitted  by  the  law  of  the  forum  resorted  to.''  {Adams 
V.  Adams,  154  Mass.  290.)  We  are  at  liberty  to  inquire 
into  the  validity  of  the  divorce  through  which  the  capac- 
ity of  the  defendant  to  marry  the  plaintiff  arose.  Its 
alleged  invalidity  rests  ultimately  solely  upon  the  public 
policy  of  this  state.  That  poUcy  does  not  require  the 
establishment  of  this  state  as  a  forum  or  refuge  to  which 
parties  to  a  marriage  validly  consummated  in  a  sister 
state  in  which  they  were  domiciled  may,  they  having 
become  residents  of  this  state,  resort  to  have  the  marriage 
adjudged  a  nullity  and  adulterous,  upon  the  ground  that 
a  former  spouse  of  and  divorced  by  one  of  them  in  a 
sister  state,  who  at  the  time  of  the  divorce  had  left  the 
domicile  of  the  marriage  and  become  a  resident  of  this 
state,  was  not  personally  served  in  the  divorce  action 
with  process  or  appeared  therein.  The  plaintiff, 
assuredly,  is  not  entitled  to  protection  against  the  mar- 
riage at  the  hands  of  our  courts.  A  finding  of  the  trial 
court  was  that  he  instigated  the  procurement  of  the 
divorce.  The  moral  or  legal  principles  adopted  by  the 
state  will  not  be  weakened  or  deteriorated  by  refusal  to 
declare  unlawful  and  void  the  marriage  between  the 
parties.  This  conclusion  makes  unnecessary  a  discussion 
of  the  other  claims  of  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  HoGAN,  Pound,  McLaughlin, 
Andrews  and  Elkus,  JJ.,  concur. 

Judgment  affirmed. 
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Abel  R.  Mulder,  Respondent,  v,  U.  S.  Slicing  Machine 

Company  et  al..  Appellants. 

Torts  —  action  for  malicious  prosecution  —  evidence  —  erro- 
neous admission  on  second  trial  of  order  of  Appellate  Division 
modifying  and  reducing  judgment  for  plaintiff  —  when  error 
not  corrected  by  instruction  of  trial  judge  —  erroneous  rulings 
upon  evidence  offered  to  show  probable  cause. 

1.  Plaintiff  seeks  to  recover  damages  by  reason  of  the  acts  of  the 
defendants,  whom  it  is  charged  in  the  complaint  maliciously  and  with- 
out reasonable  or  probable  cause  therofor  charged  plaintiff  before  a 
police  justice  with  the  crime  of  grand  larceny  in  the  second  degree  and 
procured  a  warrant  to  be  issued  by  the  justice  for  the  arrest  of  plaintiff 
who  was  apprehended,  held  to  bail  and  imprisoned  thereunder  until 
released  on  bail,  and  thereafter  the  charge  was  withdrawn  by 
defendants.  The  Appellate  Division  reversed  a  judgment  for  plain- 
tiff entered  on  a  verdict  and  granted  a  new  trial  upon  the  ground 
that  the  verdict  was  excessive,  unless  plaintiff  should  stipulate  to 
reduce  the  amount  to  the  sum  named  in  the  order.  The  plaintiff 
declined  to  give  the  stipulation  and  proceeded  to  a  second  trial  of  the 
action.  On  this  trial  plaintiff's  counsel  offered  in  evidence  the  order 
of  the  Appellate  Division  granting  a  new  trial,  and  the  same  was 
received  over  objection  and  exception  of  counsel  for  defendants. 
Heldj  that  the  admission  of  the  order  in  evidence  was  prejudicial 
error. 

2.  At  the  close  of  the  charge  the  counsel  for  defendants  requested 
the  court  to  charge  that  the  reduction  of  the  verdict  rendered  upon  the 
former  trial  was  no  indication  that  the  plaintiff  is  entitled  to  recover 
any  verdict  upon  this  occasion.  Held,  that  the  instructions  of  the  trial 
justice  in  reply  to  the  request  did  not  correct  or  modify  the  error  in 
the  admission  of  the  order  in  evidence. 

3.  The  subject  of  the  alleged  larceny  was  certain  personal  prop- 
erty. As  tending  to  show  plaintiff's  dealings  with  reference  to  the 
same  he  was  permitted  to  testify  to  conversations  with  the  persons 
with  whom  he  dealt  as  to  the  nature  of  the  transaction  between 
them,  and  to  prove  by  them,  as  tending  to  show  that  no  crime  had 
been  committed  by  him,  the  conversations  between  them  and  one  of 
the  defendants  upon  tlie  questions  of  wli(4her  or  not  such  defendant 
had  reasonable  grounds  to  believe  that  plaintiff  had  committed  the 
crime  of  larceny.  Such  fads  were  pertinent  to  the  question  of  probable 
cause. 
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4.  The  advice  of  counsel  for  the  prosecutor  prompting  him  to 
withdraw  the  charge  against  plaintiff  rendered  subsequent  to  the 
arrest  and  detention  had  no  bearing  on  the  question  as  to  probable 
cause  or  malice  and  was  properly  excluded. 

Mulder  v.   U,  S.  Slicing  Machine  Co.,  187  App.  Div.  921,  reversed. 

(Argued  January  14,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  January  17,  1919,  unanimously 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial are  stated  in  the  opinion. 

T.  P.  McCarrick  and  Everett  K,  Van  Allen  for  appel- 
lants. The  admission  in  evidence  of  the  order  of  the 
Appellate  Division  reversing  the  former  judgment  of  the 
trial  court  was  erroneous.  (Griebel  v.  Rochester  Printing 
Co,,  24  App.  Div  288;  Rice  v.  Mayor,  etc,  12  Daly,  72; 
Elliott  V.  Saengene,  20  Misc.  Rep.  18;  Laughlin  v.  Grand 
Rapids  St,  R,  R,  Co.,  80  Mich.  154;  Hudson  v.  Hudson, 
90  Ga.  581;  Good  v.  Mylin,  13  Penn.  St.  538;  Somes  v. 
Ainsworth,  33  Tex.  Civ.  App.  7;  Baker  v.  Madison,  62 
Wis.  137;  Bell  v.  McMaster,  29  Hun,  272;  Heddes  v.  C,  & 
N.  W,  R,  R.  Co,,  77  Wis.  228.)  The  court  erred  in 
admitting  in  evidence  conversations  which  took  place 
between  the  plaintiff  and  Louis  Eisentrager  and  details 
involved  in  the  sale  to  Root  and  the  conversations  between 
plaintiff  and  Hendee.  {Rawson  v.  Leggett,  184  N.  Y.  511.) 
The  court  erred  in  admitting  statements  by  plaintiff  of 
his  intent  in  taking  the  machine  from  Eisentrager  and 
selling  it  to  Root  and  also  what  he  expected  to  do 
with  the  old  Burkhalter  &  Dean  machine.  (Rawson  v. 
Leggett,  184  N.  Y.  504.)  The  trial  court  en:ed  in  admit- 
ting in  evidence  the  letter  from  J.  C.  Woodington  to 
plaintiff.     (Anderson  v.  Rome,  W,  &  0.  R,  R,  Co,,  54 
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N.  Y.  334;  O'Hagan  v.  Dillon,  76  N.  Y.  170;  Neudecker  v. 
Kohlberg,  81  N.  Y.  296;  Baird  v.  GiUett,  47  N.  Y.  186.) 

Charles  Van  Voorhis  for  respondent.  There  was  no 
error  in  receiving  in  evidence  the  order  of  the  Appellate 
Division.  The  result  of  the  former  trial  was  not  dis- 
closed. {Elliott  V.  LuegnCf  20  Misc.  Rep.  19.)  If  there 
was  error  in  the  reception  of  the  order  of  the  Appellate 
Division  it  was  not  prejudicial  to  the  defendants,  and 
particularly  so  in  view  of  the  instruction  of  the  court  to 
the  jury  upon  the  request  of  counsel  for  the  defendants. 
{Heddes  v.  C.  &  N.  W,  R.  R.  Co.,  77  Wis.  228;  Kunz  v. 
City  of  Troy,  1  N.  Y.  Supp.  596;  C.  R.  R.  Co.  v.  Dillm, 
123  111.  570;  Ball  v.  K,  &  N.  W.  R.  R.  Co.,  74  Iowa,  132; 
Miller  v.  Boone  Co,,  95  Iowa,  5;  MacLane  v.  Paschal,  74 
Tex.  20.)  The  court  properly  overruled  the  objection  to 
the  reception  of  evidence.  {Patterson  v.  Garlock,  39  Mich. 
447;  Katterman  v.  Stitzer,  7  Watts  [Penn.],  189;  Long  v. 
Rogers,  17  Ala.  540.) 

HoGAN,  J.  The  plaintiff  seeks  in  this  action  to  recover 
damages  by  reason  of  the  acts  of  the  defendants,  whom  it 
is  charged  in  the  complaint  maliciously  and  without 
reasonable  or  probable  cause  therefor  charged  plaintiff 
before  a  police  justice  of  the  city  of  Rochester  with  the 
crime  of  grand  larceny  in  the  second  degree  and  procured 
a  warrant  to  be  issued  by  the  justice  for  the  arrest  of 
plaintiff  who  was  apprehended,  held  to  bail  and  impris- 
oned for  three  days  until  released  on  bail,  and  thereafter 
the  charge  was  withdrawn  by  defendants. 

Upon  a  former  trial  of  the  action  the  plaintiff  was 
awarded  a  verdict  of  two  thousand  five  hundred  dollars, 
and  from  a  judgment  therefor  defendants  appealed  to  the 
Appellate  Division  and  the  latter  court  by  an  order  duly 
made  in  January,  1918,  reversed  the  judgment  and  granted 
a  new  trial,  with  costs  to  appellants  to  abide  the  event, 
upon  the  ground  that  the  verdict  was  excessive,  unless 
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former  verdict  was  insufficient  in  amount,  the  other  order 
that  the  plaintiff  was  entitled  to  recover  and  at  least  five 
hundred  dollars  damages.  As  to  the  second  ground  the 
Appellate  Division,  in  the  event  of  an  appeal,  would 
observe  from  the  record  and  judgment  the  amount  of 
damages  the  jury  believed  plaintiff  entitled  to  recover 
and  should  be  awarded. 

At  the  close  of  the  charge  the  counsel  for  defendants 
requested  the  court  to  charge  that  the  reduction  of  the 
verdict  rendered  upon  the  last  trial  is  no  indication  that 
the  plaintiff  is  entitled  to  recover  any  verdict  upon  this 
occasion.     In  reply  the  court  said: 

''  We  are  trying  this  case  just  as  it  appears  here  and 
under  the  evidence  here  and  the  law  as  given  in  this  case. 
We  are  not  concerned  with  any  previous  disposition  or 
determination  by  any  other  tribunal  in  the  world.  This 
is  a  civil  action  and  the  rule  is  fair  preponderance  of  the 
evidence,  not  beyond  a  reasonable  doubt.  We  are  not 
trying  the  criminal  case  and  we  are  not  to  determine 
whether  the  man  was  guilty  or  innocent  of  the  crime  as 
controlUng  on  the  action  here.'' 

The  fact  remains  that  the  evidence  was  before  the  jury. 
We  cannot  say  that  the  instructions  of  the  trial  justice 
corrected  or  modified  the  error  in  the  admission  of  the 
order  in  evidence  or  sanctions  the  practice  adopted. 

Numerous  questions  are  presented  as  to  the  admission 
of  evidence  over  objection  and  exception. 

The  trial  justice  in  his  charge  to  the  jury  followed 
closely  the  law  as  stated  by  this  court  {Burt  v.  Smith,  181 
N.  Y.  1)  and  later  reiterated  {Galley  v.  Brennan,  216 
N.  Y.  118)  upon  the  subject  of  probable  cause  and  maUce 
in  actions  to  recover  damages  for  malicious  prosecution, 
and  submitted  to  the  jury  the  question  as  to  whether 
the  defendant  within  the  principles  stated  had  probable 
cause  to  believe  that  the  plaintiff  had  committed  the 
crime  of  grand  larceny  at  the  time  the  information  was 
sworn  to  in  the  police  court  at  Rochester;  that  probable 
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cause  and  malice  must  have  existed  at  that  time;  that 
subsequent  acts  and  circumstances  were  important  only 
in  determining  the  questions  of  malice  and  the  situation 
between  the  parties  as  it  existed  at  that  time. 

The  burden  rested  on  plaintiff  to  establish  the  prose- 
cutor did  not  have  reasonable  grounds  to  beUeve  that 
defendant  had  committed  a  crime.  Evidence  of  con- 
versations between  individuals  who  are  possessed  of 
knowledge  of  facts  surrounding  the  transaction  and  the 
prosecutor,  prior  to  the  sworn  information,  which  may 
tend  to  disclose  that  the  prosecutor  had  knowledge  of 
facts  which  would  exonerate  the  accused  from  a  crim- 
inal charge  or  that  the  accused  was  not  guilty  of  a  crime, 
and  likewise  pertinent  acts  and  declarations  of  the 
prosecutor  subsequent  to  the  arrest  are  competent  upon 
the  question  of  probable  cause  and  malice.  {Whitney 
V.  N.  F.  Cas.  Ins,  Assn,^  27  App.  Div.  320,  and  cases 
there  cited.) 

The  subject  of  the  alleged  larceny  was  certain  personal 
property.  As  tending  to  show  plaintiff's  dealings  with 
reference  to  the  same  he  was  permitted  to  testify  to 
conversations  with  the  persons  with  whom  he  dealt  as  to 
the  nature  of  the  transaction  between  them.  The  persons 
with  whom  the  conversations  were  had  were  called  as 
v/itnesses  by  plaintiff.  They  also  had  interviews  with 
defendant  Shetter  before  the  information  upon  which  the 
warrant  of  arrest  was  issued  and  gave  such  conversations. 
The  plaintiff  was  entitled  to  testify  as  to  the  facts  relating 
to  his  dealings  with  the  parties  named,  and  to  prove  by 
such  parties,  as  tending  to  show  that  no  crime  had  been 
committed  by  him,  the  conversations  between  them  and 
defendant  Shetter  upon  the  question  of  whether  or  not 
Shetter  had  reasonable  grounds  to  believe  that  plaintiff 
had  committed  the  crime  of  larceny,  as  such  facts  were 
pertinent  to  the  question  of  probable  cause.  The  advice 
of  counsel  for  the  prosecutor  prompting  him  to  withdraw 
the  charge  against  plaintiff  rendered  subsequent  to  the 
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Federal  Employers'  Liability  Act,  and  section  64  of  the 
Railroad  Law  of  the  state  of  New  York  (Cons.  Laws,  ch. 
49)  had  no  application  whatever.  ( New  Orleans  &  North- 
eastern  R,  R.  Co.  v.  Harris j  247  U.  S.  3G7;  New  Orleans  & 
Northeastern  R.  R,  Co,  v.  Scarlet^  249  U.S.  528;  Yazoo  & 
Mississippi  Valley  R,  R,  Co,  v.  MullinSj  249  U.  S.  531; 
Louisville  &  N,R.  R.  Co,  v.  Rhoda,  238  V,S,  608.)  Not- 
withstanding that  fact,  the  trial  court  instructed  the  jury 
that  the  giving  waj^  of  the  handhold  furnished,  under  that 
section,  prima  facie  evidence  of  the  defendant's  negli- 
gence. I  am  of  the  ophiion  this  was  error  and  necessitates 
a  reversal  of  the  judgment.  This  section  of  the  Railroad 
Law,  or  so  much  of  it  as  is  material  to  the  question 
under  consideration,  provides  that:  '^  If  an  employee, 
engaged  in  the  service  of  any  such  railroad  corporation, 

*  *  *  shall  receive  any  injury  b}'  reason  of  any 
defect  in  the  condition  of  the  ways,  works,  machinery, 
plant,  tools  or  implements,  or  of  any  car,  train,  locomotive 
or  attachment  thereto  belonging,  *  *  *  when  such 
defect  could  have  been  discovered  *  *  *  by  reason- 
able and  proper  care,  tests  or  inspection,  such  cor- 
poration *  *  *  shall  be  deemed  to  have  had 
knowledge  of  such  defect  before  and  at  the  time  such 
injury  is  sustained;  and  when  the  fact  of  such  defect 
shall  be  proved  upon  the  trial  of  any  action  in  the  courts 
of  this  state,  brought  by  such  employee  or  his  legal 
representatives,    against    any   such   lailroad   corporation 

*  *  *,  on  account  of  such  injuries  so  received,  the 
same  shall  be  prima  facie  evidence  of  negligence  on  the 
part  of  such  coi7)oi-ation     *     *     *." 

The  trial  court-,  aftc^r  stating  to  the  jury  that  there  was 
no  evidence  of  the  nature  oi*  character  of  the  defective 
handhold,  or  what  caused  it  to  gi\^e  way,  other  than  that 
it  did  give  way  under  the  cii'cumstances  stated,  said: 
''  Now,  then,  while  the  fedei-al  statutes  and  the  federal 
law  "overn  and  control  so  far  as  the  habiUtv  of  the  defend- 
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ant  is  concerned,  it  has  seemed  to  this  court  that  as  to 
the  method  of  proving  such  UabiUty,  or  the  kind  of 
evidence  which  shall  be  sufficient  to  make  out  a  case, 
rests  entirely  within  the  state  law,  unless  otherwise 
pointed  out  by  the  federal  statute,  and  as  this  section  64 
of  the  Railroad  Law  refers  to  matters  of  procedure  and 
evidence  purely,  and  not  as  to  the  UabiUty,  or  does  not 
undertake  to  declare  when  a  UabiUty  shaU  exist,  I  am 
incUned  to  hold  and  to  charge  that  the  happening  of, 
or  the  extent  of  a  defect,  is  prima  facie  evidence  of  negU- 
gence.''  In  this  connection,  at  the  conclusion  of  the 
main  charge,  the  defendant's  counsel  requested  the  court 
to  charge:  ^'That  neither  section  64  of  the  Railroad  Law 
of  the  state  of  New  York,  nor  any  part  thereof,  has 
appUcation  in  this  case  submitted  to  the  jury  under  the 
provisions  of  the  Federal  Employers'  Liability  Act  and 
in  this  action  the  plaintiff  is  not  entitled  to  the  benefit 
of  any  of  the  provisions  of  said  section  64  of  the  RaUroad 
Law  of  the  state  of  New  York.''  The  court  declined  to 
charge  as  requested,  to  which  an  exception  was  taken. 
He  also  requested  that  the  jury  be  instructed  there  was 
no  evidence  tending  to  show  any  defect  in  the  handhold 
which  could  have  been  discovered  by  defendant  by 
reasonable  inspection,  prior  to  plaintiff's  injury.  In 
response  to  this  request  the  court  said:  '^  There  is  no 
evidence  as  to  just  the  nature  or  character  of  that  hand- 
hold, or  the  defect,  if  one  existed,  save  what  section  64 
may  apply  when  it  says  ^  proof  of  actual  defect  may  be 
prima  facie  evidence  of  negligence.'  I  w^ill  have  to  leave 
it  in  that  way,  gentlemen,"  to  which  an  exception  was 
taken. 

In  New  Orleans  &  N,  E,  R.  R,  Co.  v.  Harris  (supra) 
quite  similar  instructions  were  given  to  the  jury,  and  it 
was  held  that  they  were  erroneous  and  necessitated 
a  reversal  of  the  judgment.  Mr.  Justice  McReynolds, 
who  delivered  the  opinion  of  the  court,  said:  ^^  The 
so-called    '  Prima   Facie    Act^    of    Mississippi     *     *     ♦ 
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provides,  that  in  actions  against  railroads  for  damages 
proof  of  injury  inflicted  by  an  engine  propelled  by  steam 
shall  be  prima  facie  evidence  of  negligence.  Relying  upon 
and  undertaking  to  apply  this  statute,  the  trial  court  gave 
the  quoted  instructions;  and  in  so  doing,  we  think,  com- 
mitted error.  The  federal  courts  have  long  held  that 
where  suit  is  brought  against  a  railroad  for  injuries  to  an 
employee  resulting  from  its  negligence,  such  negligence 
is  an  affirmative  fact  which  plaintiff  must  establish. 
*  *  *  In  proceedings  brought  under  the  Federal 
Employers'  Liabihty  Act,  rights  and  obligations  depend 
upon  it  and  applicable  principles  of  common  law  as 
interpreted  and  applied  in  federal  courts;  and  negligence 
is  essential  to  recovery. ''•    (p.  370.) 

The  other  authorities  cited  are  to  the  same  effect. 

Eliminating  the  erroneous  instructions  as  to  section  64 
being  applicable,  there  was  nothing  to  justify  a  verdict 
in  favor  of  the  plaintiff,  unless  section  4  of  the  Federal 
Safety  Appliance  Act  (Chap.  196,  Act  of  Congress, 
March  2,  1893,  as  amended)  applied, —  a  question  which 
we  do  not  now  pass  upon,  since  the  court  expressly  charged 
the  jury,  to  which  no  exception  was  taken,  that  section  4 
had  no  application  because  the  plaintiff,  at  the  time 
the  handhold  gave  way,  was  not  engaged  in  coupUng  or 
uncoupling  cars. 

It  is  true,  as  urged  by  the  respondent,  there  is  a  differ- 
ence between  the  Prima  Facie  Acts  of  Mississippi  and 
Florida  considered  in  the  authorities  cited,  and  the 
Prima  Facie  Act  of  the  state  of  New  York.  The  differ- 
ence, however,  is  not  one  of  principle,  but  of  degree  or 
extent  of  presumption  created  by  the  statute.  Where  an 
injury  results  from  a  defective  appliance,  not  covered  by 
the  Safety  Appliance  Act,  in  order  to  establish  negligence 
it  is  necessary  to  prove  the  defect  and  notice  to  the 
employer.  {Looiiey  v.  Metropolitan  Railroad  Co,,  200 
U.  S.  480.)  Under  the  Florida  and  Mississippi  statutes 
these  two  facts  are  presumed,  while  under  the  New  York 
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statute  the  defect  must  be  proved  and  from  it  negligence 
is  presumed.  In  either  case,  where  the  action  is  brought 
under  the  Federal  Employers^  LiabiUty  Act,  the  state 
statute  has  no  appUcation. 

The  judgments  appealed  from,  therefore,  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Pound,  Andrews 
and  Elkus,  JJ.,  concur. 

Judgments  reversed,  etc. 


C.  Harry  Hirsch  et  al..  Copartners  Doing  Business  as 
Artistic  Waist  Company,  Respondents,  v.  Max  Radt, 
Appellant. 

Landlord  and  tenant  —  negligence  —  liability  of  landlord  for 
damages  to  property  of  tenant  caused  by  leaky  roof  —  there  is 
no  liability  unless  dangerous  condition  is  known  or,  with  the 
exercise  of  due  care,  should  have  been  known  to  the  landlord. 

1.  Liability  does  not  attach  to  a  landlord  for  injuries  sustained  by 
a  tenant  by  reason  of  defects  in  the  demised  premises  unless  the  dan- 
gerous condition  is  known,  or  with  the  exercise  of  due  care,  ought  to 
have  been  known  to  him.  If  negligence  be  shown,  the  action  may 
take  the  form  of  one  for  nuisance  or  for  negligence,  but  whatever  the 
form  of  pleading,  the  basis  of  liability  is  the  same. 

2.  Plaintiffs  leased  from  the  defendant  for  a  stated  rent  the  sixth 
loft  of  a  seven-story  building.  The  lease  provided  that  the  lessor 
should  not  be  liable  to  the  lessees  for  any  damages  caused  by  the  leak- 
age of  the  roof,  vaults,  lights  or  skylights,  unless  the  lessor  neglected 
to  repair  the  same  within  a  reasonable  time  after  written  notice  thereof. 
During  a  heavy  storm  the  water  falling  upon  the  roof  of  the  building 
was  not  carried  off  by  the  leader,  but  overflowed  the  sills  around  the 
vskylights,  was  thrown  into  the  top  loft  and  from  there  leaked  through 
into  the  loft  occupied  by  the  plaintiffs,  injuring  their  property.  No 
written  notice  was  given  of  any  leak  or  defect.  This  action  was  brought 
to  recover  the  damages  sustained,  on  the  ground  that  defendant  was 
liable  therefor.  At  the  conclusion  of  the  trial  the  court  sent  the  case 
to  the  jury  to  determine  whether  there  was  a  defect  in  the  construction 
and  maintenance  of  the  roof  and  skylights  which  constituted  a  nui- 
sance and  if  so,  the  amount  of  damage  sustained.     Held,  that  the 
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instructions  given  were  erroneous  and  there  is  no  evidence  to  sustain 
the  verdict  based  upon  the  theory  that  the  maintenance  of  the  roof 
and  skylights  was  a  nuisance. 

Hirsch  v.  Radt,  179  App.  Div.  891,  reversed. 

(Argued  January  22,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  July  6,  1917,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Jacob  M.  Schoenfeld  for  appellant.  Assuming  the  roof 
to  have  beeil  of  such  radically  defective  construction  as 
not  to  keep  out  the  rain,  it  did  not  constitute  as  between 
the  plaintiffs  lessees  and  the  defendant  lessor  a  nuisance. 
(Boyd  V.  Councilmen,  117  Ky.  199;  Melker  v.  City  of  Nexo 
York,  190  N.  Y.  481;  People  v.  Lee,  107  Cal.  497;  Joyce 
on  Nuisances,  1;  Baines  v.  Hartein,  54  Me.  124;  Laivton 
V.  Steele,  119  N.  Y.  226;  Meeker  v.  Van  Rensselaer,  15 
Wend.  397,  399;  People  v.  Met.  Tel  Co.,  11  Abb.  N.  C. 
304,  317;  Campbell  v.  Seaman,  2  T.  &  C.  231;  03  N.  Y. 
568;  Gifford  v.  Hulett,  62  Vt.  342;  McNidty  v.  Lndivig  & 
Co.,  153  App.  Div.  206;  Bohan  v.  P.  J.  Gas  Light  Co., 
122  N.  Y.  18.)  The  condition  precedent  to  anv  liability 
for  damage  by  leakage,  under  paragraph  ^^  third  ^^  of  the 
lease  was  equally  applicable  to  such  damage  arising  from 
the  nuisance  if  the  leakage  resulted  from  a  nuisance. 
(Dubois  V.  Budlong,  15  Abb.  Pr.  445;  Cooper  v.  SchidtZy 
32  How.  Pr.  107;  Bidlock,  etc.,  Elec.  Co.  v.  Coleman,  136 
Ala.  610.)  There  was  no  evidence  to  sustain  the  jurj^'s 
findings  that  the  damage  was  due  to  radical  structural 
defects  in  the  construction  of  the  roof  or  skyUghts. 
(Bobbins  v.  Mount,  27  N.  Y.  Super.  Ct.  553.) 

H.  T.  Mann  and  Alvin  T.  Sapinsky  for  respondents. 
The  facts  show  overwhelmingly  that  the  condition  of  the 
roof  and  skylight  was  radically  defective  and  dangerous 
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constituting  a  nuisance  and  the  verdict  of  the  jury  is 
amply  sustained  by  the  evidence.  {Hawkins  v.  Mapes- 
Reeve  Construction  Co.,  178  N.  Y.  236;  McCaffrey  v.  B,  & 
0.  K  R.  Co,,  201  N.  Y;  115;  O'Brien  v.  Stern  Bros.,  223 
N.  Y.  290;  Costello  v.  Costello,  209  N.  Y.  252;  Winne 
V.  Winne,  166  N.  Y.  263;  Cox  v.  Stokes,  156  N.  Y.  491; 
Chainless  Cycle  Mfg.  Co.  v.  Security  Ins.  Co.,  169  N.  Y. 
304;  Ostrom  v.  Greene,  161  N.  Y.  353;  People  ex  rel.  Town 
of  Colesville  v.  D.  &  H.  Co.,  177  N.  Y.  337.)  Inasmuch 
as  the  action  is  based  upon  nuisance,  notice  to  the  land- 
lord of  the  structural  defect  in  the  roof  is  unnecessary. 
Even  if  notice  were  necessary,  however,  the  proof  shows 
that  such  notice  was  given  and  accepted,  and  that  the 
landlord  promised  to  make  the  necessary  repairs.  (Fink- 
elstein  v.  Huner,  77  App.  Div.  424;  Dunsbach  v.  Hollster, 
49  Hun,  352;  Delaney  v.  New  York  Polyclinic  Hospital, 
69  Misc.  Rep.  625;  Board  of  Health  v.  Valentine,  57  Hun, 
591 ;  Ahearn  v.  Steele,  1 15  N.  Y.  203 ;  Vaughn  v.  Buffalo  Ry. 
Co.,  72  Hun,  471;  McGrath  v.  Walker,  64  Hun,  179;  Irwin 
V.  Wood,  51  N.  Y.  224;  Cohocton  Stone  Road  Co.  v.  Buffalo 
Road,  51  N.  Y.  573;  Swords  v.  Edgar,  59  N.  Y.  28.) 

McLaughlin,  J.  On  July  1,  1912,  the  parties  entered 
into  a  written  lease,  by  which  the  plaintiffs  leased  from 
the  defendant  for  a  stated  rent  the  sixth  loft  of  a  seven- 
story  building  in  the  city  of  New  York  for  a  term  of  one 
year,  five  and  a  half  months  from  the  15th  of  August, 
1912.  The  lease  provided,  among  other  things,  that  the 
lessor  should  not  be  liable  to  the  lessees  for  any  damages 
caused  by  the  leakage  of  the  roof,  vault,  lights  or  skylights, 
unless  the  lessor  neglected  to  repair  the  same  within 
a  reasonable  time  after  written  notice  thereof.  On  the 
1st  of  October,  1913,  a  very  heavy  rain  storm  occurred 
in  the  city  of  New  York,  lasting  from  6  a.  m.  until 
6:35  p.  M.,  and  commencing  again  at  8:25  p.  m.  and 
continuing  through  the  night.  Some  five  and  a  half 
inches  of  water  fell  —  3.31  inches  falling  in  two  hours  — 
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which  according  to  the  uncontradicted  evidence  was  the 
greatest  amount  of  precipitation  ever  recorded  by  the 
Weather  Bureau.  During  the  storm  the  water  falUng 
upon  the  roof  of  the  building  was  not  carried  off  by  the 
leader,  but  overflowed  the  sills  around  the  skylights, 
was  thrown  into  the  top  loft  and  from  there  leaked 
through  into  the  loft  occupied  by  the  plaintiffs,  injuring 
their  property.  This  action  was  brought  to  recover  the 
damages  sustained,  on  the  ground  that  defendant  was 
liable  therefor. 

The  complaint  contained  two  causes  of  action,  (1)  on 
the  ground  that  defendant  was  liable  because  he  had 
negligently  constructed  and  maintained  the  roof  of  the 
building,  and  especially  the  sills  around  the  skylights; 
and  (2)  that  the  skylights  upon  the  roof,  by  reason  of  the 
manner  in  which  they  had  been  constructed,  constituted 
a  nuisance.  At  the  conclusion  of  the  trial  the  court 
dismissed  the  cause  of  action  by  which  a  recovery  was 
sought  on  the  ground  of  negligence  and  sent  the  case 
to  the  jury  to  determine  whether  there  were  a  defect  in 
the  construction  and  maintenance  of  the  roof  and  sky- 
Ughts  which  constituted  a  nuisance  and  if  so,  the  amount 
of  damage  sustained.  The  plaintiffs  had  a  verdict,  on 
which  judgment  was  entered,  which  was  affirmed  by  the 
Appellate  Division,  two  of  the  justices  dissenting,  and 
this  appeal  followed.  Proper  exceptions  were  taken  to 
the  submission  of  the  question  to  the  jury,  which  enables 
this  court  to  review  the  question  presented,  and  the 
affirmance  not  being  unanimous,  enables  us  to  look  into 
the  record  for  the  purpose  of  ascertaining  whether  there 
is  any  evidence  to  support  the  verdict. 

I  am  of  the  opinion  that  the  instructions  given  were 
erroneous  and  there  is  no  evidence  to  sustain  the  verdict 
based  upon  the  theory  that  the  maintenance  of  the  roof 
and  skylights  was  a  nuisance.  The  roof  and  skylights 
certainly  were  not  a  nuisance  in  their  creation.  The 
plans  of  the  building  were  prepared  by  an  experienced 
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architect,  approved  by  the  building  department  of  the 
city,  and  the  building  constructed  in  accordance  therewith 
by  an  experienced  builder.  The  defendant,  therefore, 
had  a  legal  right  to  erect  the  building  in  any  way  he  saw 
fit,  subject  to  the  approval  of  the  building  department, 
so  long  as  he  did  not  injure  his  neighbor  or  persons  right- 
fully using  the  public  streets.  When  the  building  was 
completed  he  was  the  owner  of  an  unoccupied  structure. 
If  there  were  leaks  in  the  roof,  or  the  leaders  were  insuffi- 
cient in  size  to  carry  off  the  rain  water,  and  by  reason 
of  that  fact  the  same  overflowed  the  sills  around  the 
skylights,  that  was  a  matter  of  his  own  concern  and  no 
one's  else.  He  could  not  be  guilty  of  a  nuisance  as 
against  himself.  If  the  roof  and  skylights  were  not 
a  nuisance  in  their  creation,  the  question  then  is  how 
and  when  did  they  become  so.  The  only  intervening  act 
was  the  letting  to  the  plaintiffs  of  the  sixth  loft. 
Obviously,  the  plaintiffs  could  not,  by  taking  a  lease 
thereof,  convert  what  had  theretofore  been  a  legal,  into 
an  illegal,  structure.  {Jaffe  v.  HarteaUj  56  N.  Y.  398.) 
The  general  rule  is  that  in  the  absence  of  fraud  one  may 
let  a  building,  or  portion  of  it,  out  of  repair,  if  the  tenant 
will  take  it  in  that  condition.  {Junhermann  v.  Tilyou 
Realty  Co,,  213  N.  Y.  404.)  There  is  an  exception  to 
this  rule  to  the  effect  that  where  the  subject  of  the  lease 
is  part  of  a  building,  a  dut}^  is  imposed  upon  the  lessor 
to  use  reasonable  care  in  keeping  in  suitable  condition 
the  hallways,  roof  and  other  parts  of  the  building  intended 
for  the  general  use  of  all  tenants  and  which  are  subject  to 
the  landlord's  control.  {Dollard  v.  Roberts^  130  N.  Y. 
269.)  It  has  been  held,  however,  that  this  duty  does 
not  extend  to  defects  in  existence  when  the  lease  was 
executed.  {O^Malley  v.  Twenty-five  Associates^  178  Mass. 
555;  Quinn  v.  Perham,  151  IMass.  162;  Doupe  v.  Genin,  45 
N.  Y.  119;  Simons  v.  Seward,  54  Sup.  Ct.  Rep.  [22  J. 
&  S.]  406.) 
It  is  unnecessary  to  determine,  in  passing  upon  the 
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question  here  presented,  whether  or  not  such  a  Umitation 
would  be  recognized  by  the  courts  in  this  state  at  the 
present  time,  at  least  where  the  defective  condition  was 
not  visible  to  the  tenant  upon  the  acceptance  of  the' 
lease.  I  will,  however,  assume,  without  attempting  to 
decide  the  question,  that  the  landlord  would  be  bound 
to  remedy  defects  in  the  parts  of  the  building  subject  to 
his  reserved  control,  if  ordinary  care  would  have  dis- 
covered them.  But  if  this  be  true,  I  know  of  no  authority 
which  has  gone  so  far  as  to  impose  upon  him  more  than 
reasonable  diligence.  He  is  liable,  if  at  all,  not  upon  any 
theory  that  the  structure  was  a  nuisance  in  its  creation, 
for  this  as  we  have  seen  it  was  not,  but  because  in 
accepting  a  tenant  he  impliedly  assumed  the  obligation 
to  use  ordinary  care  in  the  discovery  and  correction  of 
dangerous  defects  in  that  part  of  the  building  over  which 
he  retained  control.  Even  in  a  public  building  it  has 
been  held  that  liability  docs  not  attach  unless  the 
dangerous  condition  is  known,  or  with  the  exercise  of  due 
care,  ought  to  have  been  known.  {Junl'crmarui  v.  Tilyoii 
Realty  Co.,  supra.  See,  also,  £'r/7mrr/.s  v.  X.  Y.  &H.R.R, 
Co.,  98  N.  Y.  245;  Timlin  v.  Standard  Oil  Co.,  126  N.  Y. 
514.)  A  fortiori  is  that  true  where  the  structure  is 
a  private  dwelling.  Of  course  if  negligence  be  shown, 
the  action  may  take  the  form  of  one  for  nuisance  or  for 
neghgence,  but  whatever  the  form  of  pleading,  the  basis 
of  hability  is  the  same.  {Junkermann  v.  Tilyou  Realty 
Co.,  supra.) 

Negligence,  therefore,  is  in  reality  the  gist  of  this  action, 
and  negligence  implies  notice.  But  the  parties  covenanted 
in  the  lease  that  for  mere  negligence  in  suffering  leaks, 
either  in  the  roof  or  skylights,  defendant  should  not  be 
liable  unless  he  had  wTitten  notice  of  the  defect.  This 
he  did  not  have.  It  is  true  this  court  has  held  that  a 
clause  similar  to  this  does  not  apply  where  the  landlord, 
by  his  active  negligence,  or  affirmative  wrong,  has  created 
the  defect.     (Pratt,  Hurst  &   Co.  v.    Tailer,   186  N.  Y. 
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417.)  I  am  of  the  opinion  it  does  apply,  however, 
where  the  negUgence  charged  is  purely  passive  in  its 
nature  and  is  found  upon  omission  to  correct  leaks  of 
which  the  landlord  is  said  to  have  been  orally  informed. 
It  is  no  answer  to  say  if  he  were  so  informed  he  was 
not  prejudiced  by  the  lack  of  written  notice.  The 
argument  begs  the  question.  The  requirement  of  written 
notice  was  intended  as  a  safeguard  against  perjury  or 
mistake.  The  covenant  was  that  unless  there  were 
a  written  notice  there  should  be  no  liability  in  damages. 
No  oral  agreement  superseding  that  covenant  is  estab- 
lished in  this  record  or  indeed  is  it  even  suggested. 

It  follows  that  the  evidence  failed  to  establish  any 
liability  on  the  part  of  the  defendant  and  the  judgment 
should,  therefore,  be  reversed  and  new  trial  granted,  with 
costs  to  abide  event. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Cabdozo,  Crane 
and  Elkus,  JJ.,  concur. 

Judgment  reversed,  etc. 


Mary  S.  Boyce,  Respondent,  v,  Greeley  Square  Hotel 

Company,  Appellant. 

Tort  —  innkeepers  —  unjustifiable  and  forcible  entry  of  serv- 
ant of  innkeeper  into  room  of  female  guest  of  inn  and  removal 
of  her  husband  therefrom  —  measure  of  damages  —  injury  to 
feelings  of  plaintiff  and  humiliation  caused  by  acts  and  vile 
and  abusive  language  of  defendant's  servant  —  jury  properly 
instructed  that  they  might  award  damages  therefor. 

1.  As  a  general  rule  mental  suffering  resulting  from  a  breach  of 
contract  is  not  a  subject  of  compensation.  The  rule  does  not  obtain, 
however,  as  between  a  common  carrier  or  an  innkeeper  and  an  insulted 
and  abused  passenger  or  guest,  or  the  proprietor  of  a  public  resort  and 
a  patron  publicly  ejected. 

2.  The  action  is  to  recover  damages  for  the  unjustifiable  and  forcible 
entrance  of  defendant's  servant,  under  conditions  adapted  to  distress 
and  shock  her,  into  the  room  assigned  to  and  occupied  by  plaintiff,  and 
the  address  to  her  there  of  vile,  insulting  and  abusive  language  and 
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the  arrest  there  and  removal  of  her  husband.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  and  the  consequent  judgment  was 
afl&rmed  by  the  Appellate  Division.  The  allegation  of  the  complaint 
that  the  plaintiff  suffered  pain,  shame  and  anguish  permitted,  so  far 
as  the  pleading  is  concerned,  proof  of  physical  pain.  The  evidence 
permitted  the  jury  to  find  that  the  acts  directly  caused  bodily  pains 
and  weakness,  hysteria,  loss  of  appetite  and  insomnia.  The  jury 
were  instructed  that  they  might  in  addition  award  damages  for  injury 
to  plaintiff's  feelings  and  such  personal  humiliation  as  she  may  have 
suffered  as  well  as  for  the  pain  or  physical  suffering  caused  by  the 
acts  of  defendant.  The  trial  court  did  not  err  in  its  rulings  or  charge. 
{de  Wolf  V.  Ford,  193  N.  Y.  397,  406,  explained.) 
Boyce  v.  Greeley  Square  Hotel  Co.y  181  App.  Div.  61,  affirmed. 

(Argued  January  27, 1920;  decided  February  24, 1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  15,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Kenneth  C.  Kirtland  for  appellant.  Much  irrelevant 
and  incompetent  evidence  on  the  question  of  damages 
was  admitted  at  the  trial  over  objections  and  exceptions 
duly  taken,  {de  Wolf  v.  Ford,  193  N.  Y.  397.)  The 
refusal  of  the  coiu't  to  charge  the  jury  as  requested,  upon 
the  law  governing  the  measure  of  defendant's  liability 
herein,  was  prejudicial  error  requiring  a  reversal  of  the 
judgment,     {de  Wolf  v.  Ford,  193  N.  Y.  397.) 

D'Cady  Herrick  and  Benjamin  Patterson  for  respondent. 
The  physical  consequences  of  injuries  to  the  feelings  and 
personal  humiUation  suffered  are  recoverable.  {Gillespie 
V.  B.  H.  Ry.  Co.,  178  N.  Y.  347;  Texas  Pacific  Co.  v. 
James,  82  Tex.  306;  Weed  v.  Panama  Ry.  Co.,  17  N.  Y. 
362;  O'Rourke  v.  Cunard  S.  S.  Co.,  169  App.  Div.  943.) 
There  was  no  error  in  admitting  evidence  of  the  pain, 
distress  of  mind  and  ensuing  sickness  suffered  by  the 
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respondent  as  the  result  of  her  treatment  when  a  guest 
of  the  appellant.  Neither  was  there  error  in  the  refusal 
of  the  court  to  charge  that  damages  could  include  only 
injuries  to  the  feehng  and  personal  humiliation  suffered 
by  the  respondent,  {de  Wolf  v.  Ford,  193  N.  Y.  397; 
Foster  v.  Crooker  Co,,  142  App.  Div.  268;  Rudomin  v. 
Interurban  Ry.  Co,,  111  App.  Div.  548;  Roenbeck  v. 
Brooklyn  Heights  Ry.  Co.,  123  App.  Div.  606;  EhrgoU  v. 
Mayor,  etc.,  of  N.  7.,  96  N.  Y.  264.) 

Collin,  J.  The  action  is  to  recover  the  damages 
resulting  to  the  plaintiff  by  reason  of  the  breach  by  the 
defendant  (a  domestic  corporation)  of  its  obligations  to 
her  as  a  guest  at  its  hotel.  The  breach  consisted  of  the 
unjustifiable  and  forcible  entrance  of  defendant's  serv- 
ant, under  conditions  adapted  to  distress  and  shock  her, 
into  the  room  assigned  to  and  occupied  by  her  and  the 
address  to  her  there  of  vile,  insulting  and  abusive  lan- 
guage and  the  arrest  there  and  removal  of  her  husband. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  and 
the  consequent  judgment  was  affirmed  by  the  Appellate 
Division.  The  defendant  urges  upon  us  as  errors  com- 
pelling reversal  rulings  of  the  trial  justice. 

Upon  the  trial  the  plaintiff  introduced  as  a  part  of  her 
case  testimony  descriptive  of  the  change  in  her  physical 
condition  involving  bodily  suffering  arising  immediately 
after  the  wrongful  acts  of  the  defendant.  The  testimony 
tended  to  prove  that  physical  weakness  and  pains  and 
a  loss  of  appetite  and  sleep  immediately  ensued.  The 
defendant  objected  and  duly  excepted  to  the  introduction 
of  the  testimony  upon  the  grounds,  which  it  puts  forward 
here,  that  the  defendant  was  liable  only  for  such  injury 
to  her  feelings  and  such  humiliation  as  she  may  have 
suffered,  and  testimony  tending  to  prove  accompanying 
or  consequent  physical  pain  or  illness  was  incompetent 
and  irrelevant.  It  excepted  also  to  the  parts  of  the 
charge  to  the  jury  which  permitted  them  to  award  com- 
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pensatory  damages  for  physical  pain  or  illness  and  to 
the  refusal  of  the  trial  justice  of  the  requests  of  the 
defendant  as  follows:  ''  I  further  ask  your  Honor  to 
charge  if  this  jury  should  find  that  the  defendant  is  at 
all  liable  to  the  plaintiff  in  this  case,  then  the  measure  of 
defendant's  liability,  if  any,  will  be  purely  compensatory 
and  not  punitive,  that  plaintiff's  right  to  recover  is 
confined  to  such  injury  to  her  feelings  and  to  such  personal 
humiliation  as  she  may  have  suffered  and  to  nothing 
else.  The  Court:  I  would  not  charge  quite  in  that 
form  because  there  has  been  here  evidence  of  physical 
pain,  and  your  request  does  not  embrace  that.  Mr. 
Kirtland  (defendant's  counsel) :  I  except,  if  your  Honor 
please.  The  Court:  If  you  put  in  physical  pain  as  well, 
then  I  will  charge  as  requested.  Mr.  Kirtland:  I 
further  ask  your  Honor  to  charge  any  other  injury  except 
injury  to  her  feedings  and  sucii  personal  humiliation  as 
she  may  have  suffered  should  be  enforced  in  another 
action.  The  Court:  I  decline  to  so  charge.  Mr.  Kirt- 
land:   Exception." 

The  defendant  does  not  question,  under  the  facts  of 
this  case,  the  conckisions:  The  acts  of  the  servant  were 
violative  of  its  obligation  to  refrain  and  to  us.e  reasonable 
care  that  its  servant  refrained  from  unreasonably  inter- 
fering with  the  privacy  of  the  plaintiff  in  the  room 
assigned  to  her  and  from  abusing  or  insulting  her  or 
indulging  in  any  conduct  or  speech  that  might  necessarily 
bring  upon  her  physical  discomfort  or  distress  of  mind. 
{de  Wolf  V.  Ford,  11)3  X.  Y.  397;  Lchnen  v.  Hines  &  Co,, 
88  Kans.  58;  Florence  Hotel  Co,  v.  Bumpas,  194  Ala.  69; 
Clancy  v.  Barker ,  131  Fed.  Rep.  161.)  The  defendant  is 
liable  for  the  acts  of  the  servant.  The  rule  of  respondeat 
superior  is  applicable.  A  master  is  civilly  liable  for  all 
acts  done  by  his  sei'vant  in  the  prosecution  of  the  business 
of  the  master  intrusted  to  him.  The  plaintiff  is  entitled 
to  a  sum  which  shall  compensate  her  for  her  damages 
caused  by  the  unlawful  acts. 
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The  defendant  clings  to  the  theory  adopted  by  it  at 
the  trial  and  stated  in  the  requests  to  charge  we  have 
quoted.  Its  inspiration  and  authority  are  the  declaration 
in  de  Wolf  v.  Ford  (193  N.  Y.  397,  406) :  ''  The  measure 
of  UabiUty,  if  any,  will  be  purely  compensatory  and  not 
punitive,  the  plaintiff^s  right  to  recover  being  confined  to 
such  injury  to  her  feelings  and  such  personal  humiliation 
as  she  may  have  suffered.  {Gillespie  v.  Brooklyn  Heights 
R.  R.  Co.,  178  N.  Y.  347.)  That  is  the  extent  to  which 
the  defendant's  liability  may  fairly  be  said  to  spring 
from  their  breach  of  duty.  Any  remedy  beyond  that 
which  the  plaintiff  may  seek  to  assert  must  be  invoked 
in  a  different  form  of  action.  The  gravamen  of  the 
action  at  bar  is  not  the  alleged  slanderous  defamation 
of  the  plaintiff,  but  the  defendant's  breach  of  the  duty 
which  it  owed  to  the  plaintiff  and  the  injury  which  was 
directly  caused  thereby.''  The  declaration,  of  course, 
related  to  the  facts  of  the  case  in  which  it  was  made  and 
which  was  being  decided.  In  the  de  Wolf  case  no  evidence 
was  taken,  inasmuch  as  the  trial  justice  at  the  opening 
of  the  trial  dismissed  the  complaint  upon  the  pleadings. 
There  was  neither  allegation  nor  proof  of  physical  injury. 
The  Appellate  Division  affirmed  the  judgment  of  the  trial 
court  upon  the  ground  that  the  grava'men  of  the  action 
was  the  slandering  of  the  plaintiff,  {de  Wolf  v.  Ford, 
119  App.  Div.  808.)  Our  declaration  was  commensurate 
with  the  claim  of  the  plaintiff  as  pleaded,  and  a  purpose 
of  it  was  to  exclude  upon  the  new  trial  granted  the  award- 
ing of  exemplary  dama'ges  or  damages  for  the  injury 
to  the  character  of  the  plaintiff. 

In  the  instant  case  the  plaintiff  asserted  the  injury  of 
bodily  pain.  It  is  not  necessary  to  determine  with  exact 
discrimination  and  accuracy  whether  the  right  of  ac'tion 
in  the  case  at  bar  is  based  upon  a  violation  of  a  contract 
between  the  parties  created  through  implication  of  the 
law  or  upon  the  infraction  of  an  obligation  or  duty 
imposed  by  the  law  upon  the  defendant.     The  plaintiff 
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counsel  of  the  defendant  did  not  in  his  oral  argument 
assert  the  contrary  and  in  his  brief  states:  "  The  fore- 
going objections  and  exceptions  (to  the  evidence)  were 
taken  upon  the  ground  that  the  evidence  offered  was 
incompetent  under  the  rule  of  damages  herein  as  laid  down 
by  this  court  in  de  Wolf  v.  Ford^  The  evidence  per- 
mitted the  jury  to  find  that  the  acts  directly  caused 
bodily  pains  and  weakness,  hysteria,  loss  of  appetite 
and  insomnia.  It  certainly  cannot  be  held  that  the 
accusations  and  acts  of  the  servant  of  the  defendant  were 
incapable,  as  a  matter  of  law,  of  effecting  those  results. 
The  jury  were  instructed  they  might  not  award  damages 
for  the  pain  or  physical  suffering  unless  caused  by  the 
acts.  The  trial  court  did  not  err  in  its  rulings  or  charge. 
It  is  a  rule  in  actions  for  negligence  that  it  must  be 
generally  left  to  the  jury  to  determine  under  the  evidence 
the  natural,  proximate  and  fairly  to  be  apprehended 
consequences  of  the  negligence.  It  is  likewise  a  rule 
that  in  actions  for  acts  tortious  in  character  it  must 
be  generally  left  to  the  jury  to  determine  under  the 
evidence  the  direct  consequences  of  the  acts.  In  virtue 
of  the  evidence  and  the  verdict  of  the  jury,  the  bodily 
or  physical  pain  and  ills  were  the  effects  of  the  causes 
which  produced  the  injury  to  the  plaintiff's  feelings  and 
her  personal  humiliation,  or  of  such  injury.  The  injmy 
to  her  feelings  and  her  mental  distress  and  anguish,  at 
least,  flowed  directly  and  naturally  from  the  wrongs 
committed  by  the  defendant.  The  physical  ills,  which 
were  caused  by  the  wi-ongs  or  were  the  direct  effects  of 
the  mental  distress  and  anguish,  were  likewise  sources 
of  damage  for  which  the  defendant  must  compensate 
the  plaintiff.  They  were  in  a  direct  and  uninterfered 
with  line  of  causation.  They  were  no  more  indirect  than 
they  would  have  been  had  they  resulted  from  physical 
exposure  and  excessive  effort  in  departing  from  the  hotel 
under  a  wrongful  expulsion  by  the  defendant.  Abnormal, 
unnatural  and  excessive  mental  operations  may,  as  well 
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as  physical  operations,  cause  bodily  suffering  and  sickness. 
{Garrison  v.  Sun  Printing  &  Publishing  Assn,,  207  N.  Y. 
1;  Williams  v.  Vanderbilt^  28  N.  Y.  217;  Wilkinson 
V.  Downton^  1897,  2  Q.  B.  D.  57;  Shane  v.  Southern 
California  Ry.  Co.)  Ill  Cal.  668;  Austro-American  S,  S, 
Co.  V.  Thomas y  248  Fed.  Rep.  231;  Engle  v.  Simmons y 
148  Ala.  92;  Bleecker  v.  Colorado  &  S.  R.  R,  Co.,  50  Colo. 
140;  Knoxville  Traction  Co.  v.  Lane,  103  Tenn.  376; 
Brow7i  V.  Chicago,  Mil.  &  St.  P.  Ry.  Co.,  54  Wis. 
342;  Mann  Boudoir  Car  Co.  v.  Dupre,  54  Fed.  Rep.  646; 
SoutherjiRy.  Co.  v.  Daughdrill,  11  Ga.  App.  GOS;  Ingraham 
V.  Pullman  Co.,  190  Mass.  33.)  The  other  claims  of 
the  defendant  disclose  no  reason  for  reversing  the  judg- 
ment and  a  discussion  of  them  we  deem  unnecessary. 

The  judgment  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Pound,  Crane  and  Andrews, 
JJ.,  concur;  Cardozo,  J.,  concurs  in  result. 

Judgment  affirmed. 


Robert  F.  Burns,  Appellant,  v.  Harry  R.  Wilkinson, 

Respondent. 

Torts  —  action  for  malicious  prosecution  —  probable  cause  — 
evidence  —  when  jury  justified  in  finding  affirmatively  that 
probable  cause  for  plaintiff's  arrest  did  not  exist. 

1.  In  an  action  for  malicious  prosecution  the  propriety  of  defendant's 
conduct  in  causing:  plaintiff  to  be  indicted  is  to  be  decided  by  the  facts 
as  they  appean^d  to  be  at  the  time  the  prosecution  was  instituted, 
and  the  question  is  wlu^ther  these  facts  as  they  then  appeared  w(to 
such  that  a  discreet  and  })rud(Mit  ix'rson  would  have  ])een  led  to  the 
belief  that  the  accused  had  committed  the  crime  with  which  he  was 
charged. 

2.  Plaintiff  was  arrested  on  th(?  complaint  of  the  defendant,  the 
charge  being  larccn\-  as  defined  in  section  1293-a  of  the  Penal 
Law.  The  plaintiff  was  held  for  the  grand  jury,  indicted  upon  the 
defendant's  testimony  and  subsequently  acquitted.  Thereupon  he 
brought  this  action  for  malicious  pros(»cution.     He  obtained  a  judg- 
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ment  which  has  been  reversed  by  the  Appellate  Division,  not  on  the 
facts,  but  because  it  was  said  that,  as  a  matter  of  law,  the  defendant 
had  probable  cause  for  his  action.  The  arrest  arose  out  of  the  fact 
that  plaintiff,  who  was  employed  in  a  garage  to  shift  cars,  had 
taken  defendant's  car  out  of  the  garage  late  at  night  and,  while  it  was 
standing  on  the  street  near  the  garage,  was  found  attempting  to  start 
it.  The  defense  was  that  the  plaintiff  had  taken  the  car  out  so  as  to 
make  room  for  his  work  inside  and  that  he  was  then  about  to  drive  it 
back  and  put  it  in  its  place.  Held,  that  the  jury  might  find  affirm- 
atively that  probable  cause  for  the  arrest  did  not  exist;  hence  the 
judgment  of  the  Appellate  Division  must  be  reversed  and  that  of  the 
Trial  Term  affirmed. 

Burns  v.  Wilkinson^  181  App.  Div.  949,  reversed. 

(Argued  January  27,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment,  entered  January  15,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department  reversing  a 
judgmient  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Walter  E.  Warner  for  appellant.  The  Appellate  Divi- 
sion having  reversed  judgment  and  dismissed  the  com- 
plaint, it  must  be  conclusively  presumed  that  the  judgment 
was  not  reversed  upon  a  question  of  fact.  {Canrfon  v. 
Fargo,  222  N.  Y.  321;  Conway  v.  Naylor,  222  N.  Y.  437; 
Faher  v.  City  of  New  York,  213  N.  Y.  411.)  The  issue  of 
probable  cause  was  rightfully  submitted  -to  the  jury. 
{McMorris  v.  Howell,  89  App.  Div.  272;  Carl  v.  Ayers,  53 
N.  Y.  14;  Nenowich  v.  Cohen,  158  N.  Y.  Supp.  344; 
Scott  V.  Dennett,  51  App.  Div.  321 ;  Hcijne  v.  Blair,  62  N.  Y. 
19;  Parr  v.  Lodcr,  97  App.  Div.  218;  George  v.  Johnson, 
25  App.  Div.  125;  Hamilton  v.  Davey,  28  App.  Div.  457.) 

Clifton  P.  Williamson  for  respondent.  The  question  of 
the  presence  or  absence  of  probable  cause  was  one  for  the 
determination  of  the  court.  (Burt  v.  Smith,  181  N.  Y.  1; 
Rawson  v.  Leggett,  184  N.  Y.  504.) 
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Andrews,  J.  The  plaintiff  was  arrested  on  the  com- 
plaint of  the  defendant,  the  charge  being  larceny  as 
defined  in  section  1293-a  of  the  Penal  Law.  This  com- 
plaint was  pressed  before  the  committing  magistrate. 
The  plaintiff  was  held  for  the  grand  jmy,  indicted  upon 
the  defendant's  testimony  and  subsequently  acquitted. 
Thereupon  he  brought  this  action  for  malicious  prose- 
cution. He  obtained  a  judgment  which  has  been  reversed 
by  the  Appellate  Division,  not  on  the  facts,  but  because 
it  was  said  that,  as  a  matter  of  law,  the  defendant  had 
probable  cause  for  his  action. 

Assuming  as  we  must,  therefore,  the  truth  of  the 
plaintiff's  story,  giving  him  the  benefit  of  all  the  inferences 
to  which  a  jury  might  say  he  is  entitled  and  resolving  all 
disputed  points  in  his  favor,  we  must  determine  whether 
this  conclusion  was  justified,  or  whether  there  was 
involved  a  question  of  fact. 

''  The  propriety  of  defendant's  conduct  in  causing  nim 
to  be  indicted  is  to  be  decided  by  the  facts  as  they  appeared 
to  be  at  the  time  the  prosecution  was  instituted,  and  the 
question  is  whether  these  facts  as  they  then  appeared 
were  such  that  a  discreet  and  prudent  person  would  have 
been  led  to  the  belief  that  the  accused  had  committed  the 
crime  of  which  he  was  charged.  If  defendants  had 
knowledge  of  facts  actual  or  apparent  strong  enough  to 
justify  a  reasonable  man  in  the  belief  that  they  had  law- 
ful grounds  for  prosecuting  the  plaintiff  in  the  manner 
complained  of,  then  probable  cause  was  present  and  this 
action  will  not  lie."  (Raivson  v.  Leggett;  184  N.  Y.  504, 
511.)  WTiat  facts  then  were  present  in  Mr.  Wilkinson's 
mind  when  he  made  this  charge? 

For  some  years  he  had  kept  his  car  in  a  garage  in 
which  a  number  of  other  private  cars  were  stored  and 
which  also  accommodated  some  transient  customers.  The 
storage  room  itself  was  forty  feet  wide  and  eighty  feet 
long  approached  from  the  street  by  a  narrow  hallway. 
As  one  entered  it  to  the  right  smaller  cars  were  placed 
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facing  the  wall.  To  the  left  six  larger  cars,  among  which 
was  the  defendant's,  were  placed  in  a  double  row  parallel 
with  the  side  wall.  In  front  was  a  wash  rack  and  on  one 
or  both  sides  of  it  was  a  place  for  two  other  cars.  When 
the  garage  was  full  this  left  an  aisle  or  runway  through 
the  center  of  the  room  from  the  hall  to  the  wash  rack 
about  ten  feet  wide.  The  defendant's  car  was  seven  feet 
and  seven  inches  in  width  and  there  was,  therefore,  small 
clearance  on  each  side. 

On  the  evening  of  January  13,  1916,  the  plaintiff  had 
been  employed  in  this  garage  for  several  weeks.  He  was 
a  night  washer  and  his  business  was  to  sell  gasoline  and 
oil  to  customers  and  to  wash  and  shift  cars  as  they  came 
in.  The  defendant  was  well  acquainted  with  him  and 
knew  that  he  was  so  employed.  He  reached  the  garage 
with  his  car  about  11:45  p.  m.  He  found  there  the 
plaintiff  alone  and  apparently  in  charge.  The  garage 
was  practically  full.  The  place  where  defendant's  car 
usually  stood  was  occupied  by  a  shorter  car  which  should 
have  been  upon  the  right-hand  side.  On  the  wash 
rack  w^as  another  car.  Under  these  circumstances  expect- 
ing it  to  be  washed  and  put  in  place  th-e  defendant 
left  his  car  in  the  runway.  This  was  then  completely 
closed.  He  must  have  known  that  it  was  impossible  to 
shift  the  car  standing  in  the  stall  usually  occupied  by  him 
to  the  other  side  of  the  room  or  to  put  his  own  car  upon 
the  wash  rack  without  unblocking  this  runway.  He 
knew  that  this  could  only  be  done  by  backing  his  own  car 
into  the  hallway  or  into  the  street.  He  knew  that  if  the 
hallway  was  occupied  any  other  car  that  might  come  to 
the  garage  could  not  enter.  Under  similar  conditions  he 
had  seen  his  own  car  and  others  taken  temporarily  into  the 
street.     With  this  knowledge  he  went  to  his  home,  nearby. 

Some  time  later  looking  out  of  one  of  his  windows  he 
saw  his  car  backing  into  the  street.  It  backed  a  short 
distance  to  the  left,  or  north,  then  ran  forward  to  the 
south  and  stopped  by  the  curb  a  few  feet  from  the  garage 


Burns  r .  Wilkinson.  117 


1920.]  Opinion,  per  Andrews,  J.  [228  N.  Y.] 


runway  still  in  front  of  the  building  and  only  far  enough 
so  that  any  one  wishing  to  purchase  gasoline  could  stop 
his  car  free  of  the  runway  and  not  touch  the  car  of  the 
defendant.  At  this  time  the  lights  of  the  car  were  not 
burning.  They  had  either  not  been  lighted  before  it 
left  the  garage  or  they  were  turned  out  immediately 
afterward.  The  car  was  plainly  visible,  however,  because 
of  electric  lights  in  the  street. 

The  person  who  had  handled  the  car  then  entered  the' 
garage.  Wilkinson  left  his  house,  walked  to  the  car  and 
locked  the  ignition  switch  so  that  it  could  not  be  moved. 
The  doors  of  the  garage  were  open.  He  watched  for 
some  time  and  then  telephoned  for  a  policeman.  With 
the  policeman  he  again  approached  his  car  and  found 
Burns  in  it  attempting  to  start  it.  A  considerable  time 
must  have  elapsed  since  the  car  had  been  backed  into  the 
street.  Burns  says  thirty  minutes.  In  any  event  the 
plaintiff  was  dressed  in  the  clothes  which  he  ordinarily 
wore  at  work  in  the  garage  and  also  in  the  street.  He 
had  on  no  overcoat,  although  it  was  a  winter  night.  The 
doors  of  the  garage  were  still  wide  open.  Questioned, 
he  explained  that  he  had  taken  the  car  out  so  as  to  make 
room  for  his  work  inside  and  that  he  was  then  about  to 
drive  it  back  and  put  it  in  place. 

Burns  was  not  intoxicated.  His  explanation  was 
apparently  frank  and  full.  He  was,  however,  taken  to 
the  office.  This  door  was  locked,  but  the  garage  doors, 
which  about  this  time  swung  shut,  possibly  moved  by  the 
wind  were  only  caught  by  a  latch. 

Under  these  circumstances  we  cannot  agree  with  the 
Appellate  Division.  It  is  quite  true  that  if  the  facts  are 
undisputed  and  permit  of  no  divergent  inferences  the 
question  of  probable  cause  is  for  the  court.  But  is  that 
the  case  before  us?  It  was  late  at  night.  His  car  was 
run  into  the  street.  The  defendant  had  given  Burns  no 
permission  to  use  it.  Had  nothing  else  appeared  he 
might  well  have  had  probable  cause  for  the  arrest  and 
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prosecution.  But  in  view  of  the  other  facts  which  we 
have  recited  it  is  clearly  for  the  jury  to  decide  whether 
'^  a  discreet  and  prudent  person  would  have  been  led  to 
the  belief  that  the  accused  had  committed  the  crime  of 
which  he  was  charged.'' 

The  judgment  of  the  Appellate  Division  must  be 
reversed  and  that  of  the  Trial  Term  affirmed,  with  costs  to 
the  plaintiff  in  the  Appellate  Division  and  in  this  court. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cardozo  and  Pound, 
JJ.,  concur;  Crane,  J.,  not  voting. 

Judgment  reversed,  etc. 


The  Goodyear  Tire  and  Rubber  Company,  Inc., 
Appellant,  v.  Vulcanized  Products  Company, 
Respondent. 

Sales  —  action  to  recover  purchase  price  of  goods  sold  — 
counterclaim  —  what  breach  of  contract  and  da^nages  arising 
therefrom  defendant  may  offset  against  plaintiff's  claim. 

This  action  was  brought  to  recover  the  purchase  price  of  certain 
goods  by  plaintiff's  assignor  sold  and  delivered  to  defendant.  On 
December  4,  1914,  a  proposed  contract  between  the  plaintiff's  assignor 
and  defendant  for  the  sale  by  the  former  to  the  latter  of  a  considerable 
quantity  of  merchandise  was  mailed  to  the  defendant.  The  contract 
was  not  executed,  however,  until  January  4,  1915.  As  executed,  it 
provided  for  the  sale  to  defendant  of  merchandise  of  which  delivery 
was  to  be  made  at  different  times  during  the  year.  At  the  time  when 
negotiations  which  ripened  into  this  contract  were  opened  defendant 
was  indebted  to  the  plaintiff's  assignor  for  a  quantity  of  merchandise 
sold  and  delivered  to  it  prior  thereto,  part  apparently  being  of  defective 
quality,  and  there  was  inserted  in  the  contract  the  clause:  "  It  is 
understood  that  the  lot  of  our  fabric  you  (the  defendant)  have  that 
is  not  usable  will  be  returned  to  us  at  once  and  the  balance  you  keep 
will  be  paid  for  in  full  before  December  15,  1914."  The  plaintiff's 
assignor  did  not  deliver  the  merchandise  as  agreed,  but  did  deliver 
part  of  it  from  time  to  time.  Defendant  returned  a  considerable 
quantity  as  defective  and  was  credited  therewith.  It  paid  in  cash  the 
contract  purchase  price  for  the  first  two  shipments  of  merchandise  and 
thereafter  paid  nothing  more.  There  was  prest^nted  to  the  trial  court 
the  question  whether  plaintiff's  assignor  was  guilty  of  any  failure  to 
deliver  goods  under  its  contract  which  amounted  to  a  breach  thereof 
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and  gave  defendant  a  claim  for  damages  which  could  be  made  the 
subject  of  a  counterclaim  against  the  purchase  price  of  goods  which 
it  had  received.  It  decided  this  issue  in  favor  of  the  defendant.  Held, 
first,  that  the  evidence  permitted  the  court  to  find,  as  it  did,  that  the 
plaintiff's  assignor  was  in  default  upon  its  contract  to  make  deliveries; 
second,  that  the  clause  incorporated  in  the  contract  requiring  defendant 
in  effect  to  settle  its  account  of  1914  before  December  15,  1914,  was 
not  a  condition  precedent  to  the  obligation  of  the  plaintiff's  assignor 
to  perform  the  present  contract;  third,  it  cannot  be  said  as  matter  of 
law  that  the  defendant  by  its  correspondence  and  by  accepting  belated 
and  partial  deliveries  either  waived  or  consented  to  a  modification  of 
the  terms  of  the  contract;  fourth,  that  under  the  findings  of  a  breach 
by  the  plaintiff's  assignor,  the  defendant  was  entitled  to  offset  or 
counterclaim  its  damages  because  of  such  breach  against  the  purchase 
price  of  the  goods  which  it  had  received;  fifth,  it  does  not  appear 
that  the  damages  of  the  vendee  equaled  the  unpaid  purchase  price 
of  the  goods  actually  delivered  and  the  record  does  not  sustain  its 
refusal  to  pay  the  purchase  price,  or  any  part  of  it;  moreover,  if 
defendant  was  entitled  to  damages  which  fully  offset  the  unpaid  pur- 
chase price  and  which  it  desired  to  apply  in  satisfaction  of  the  latter 
it  was  its  duty  to  so  notify  the  plaintiff's  assignor;  sixth,  the  fact  that 
upon  the  vendee's  refusal  to  pay,  the  vendor  rescinded  the  contract 
and  refused  to  make  further  deliveries  did  not  in  any  way  affect  the 
vendee's  right  to  damages,  because  of  the  failure  of  the  vendor  to 
make  deliveries  which  were  due  before  the  rosc^ission. 

Goodyear  Tire  &  Rubber  Co.  v.  Vulcanized  Products  Co.,  182  App. 
Div.  886,  affirmed. 

(Argued  January  28,  1920;  decided  February-  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
February  18,  1918,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Plimj  W.  Williamson  and  John  E.  Walker  for  appel- 
lant. The  obligation  of  defendant  to  pay  plaintiff  the 
outstanding  account  of  $2,284.52  for  fabric  deUvered  in 
1914  was  a  condition  precedent  to  the  ol)Ugation  of  plain- 
tiff to  make  shipment  of  5,000  pieces  of  fabric  on  January 
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20,  1915.  {Browne  v.  Paterson,  165  N.  Y.  460;  Lowber 
V.  Bangs,  2  Wall.  728.)  The  defendant  waived  the 
provisions  of  the  sales  order  respecting  the  dates  of 
shipment.  {A.  A,  P.  C  Works  v.  Degnon  Cont,  Co., 
222  N.  Y.  34;  Roby  v.  Reijnolds,  65  Hun,  486;  Pomeroy  v. 
Shaw,  2  Daly,  270;  Bock  v.  Healy,  8  Daly,  156;  Reed  v. 
Randall,  29  N.  Y.  358;  Coplay  Iron  Co,  v.  Pope,  108  N.  Y. 
232;  Gaylord  v.  Allen,  53  N.  Y.  515;  Burdick  on  Sales, 
135;  Tiffany  on  Sales,  374;  WilUston  on  Sales,  §  489.) 

Lemuel  Skidmore,  Jr,,  for  respondent.  The  clause  of 
the  contract  by  which  defendant  agreed  to  return  the  lot 
of  fabric  on  hand  which  was  not  usable  and  to  pay  for 
the  balance  in  full  before  December  15,  1914,  was  an 
independent  covenant  of  the  contract  and  not  a  condition 
precedent  to  plaintiff's  liabiUty  to  ship.  {Mc  Nolly  v. 
Georgia-Florida  Lumber  Co.,  146  App.  Div.  456;  210  N.  Y. 
588;  White  v.  Moore,  160  App.  Div.  400;  Clark  v.  West, 
137  App.  Div.  23;  Worth  v.  Grief,  121  App.  Div.  434; 
Moran  v.  Standard  Oil  Co,,  211  N.  Y.  187.)  Assuming, 
without  admitting,  that  the  obligation  of  the  defendant 
to  pay  plaintiff  for  the  fabric  retained  from  the  lot  deUv- 
ered  in  1914  was  a  condition  precedent  to  the  obUgation 
of  plaintiff's  assignor  to  make  the  shipment  of  January 
twentieth,  this  condition  was  waived  by  plaintiff's  assignor 
and  cannot  now  be  reUed  upon  to  excuse  its  breach  of 
contract.  (Clark  v.  West,  193  N.  Y.  349.)  The  breach  of 
the  contract  on  the  part  of  plaintiff's  assignor  in  failing  to 
make  shipment  of  5,000  pieces  on  January  twentieth  and 
of  5,000  pieces  on  February  fifteenth  was  not  in  any 
manner  waived  by  defendant.  {Blumberg  Press  v. 
M.  M,  Agency,  177  X.  Y.  362;  Nat.  Bank  of  Deposit  v. 
Rogers,  166  N.  Y.  380;  Siurges  &  Burn  Mfg.  Co.  v.  Ameri- 
can Separator  Co.,  171  App.  Div.  429;  Beyer  v.  Huber 
Co.,  115  App.  Div.  342;  Crocker  Wheeler  Co.  v.  Varick 
Realty  Co.,  104  App.  Div.  558;  Dcevcs  &  Son  v.  Manr 
hattan  Life  Ins.  Co.,  195  N.  Y.  324;  R^iff  v.  Rinaldo, 
55  N.  Y.  664;  Grannis  &  Hurd  Lumber  Co.  v.   Deeves, 
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72  Hun,  171;  147  N.  Y.  718;  Avery  v.  Wihon,  81  N.  Y. 
341;  Brady  v.  Cassidy,  145  N.  Y.  171;  Chapman  v.  Fowler ^ 
132  App.  Div.  250.)  The  contract  clearly  calls  for  ship- 
ment of  a  specific  quantity  of  fabric  to  be  shipped  on 
specific  dates.  Time  of  shipment  is  of  the  essence  of  the 
contract  and  the  failure  of  the  Goodyear  Company  to 
make  shipments  of  the  quantities  specified  on  the  dates 
specified  constituted  a  breach  of  contract  for  which  defend- 
ant has  a  vaUd  counterclaim.  {B.  D,  Co.  v.  Harmon^ 
154  App.  Div.  689;  214  N.  Y.  691 ;  Stanton  v.  E,  R.  R.  Co,, 
131  App.  Div.  879;  Moran  v.  Standard  Oil  Co.,  211  N.  Y. 
187;  Schoellkopf  V.  Coatsworth,  166  N.  Y.  77;  Braitsch  v. 
Kiel  &  Arthe  Co.,  114  N.  Y.  Supp.  872;  Pope  v.  Porter, 
102  N.  Y.  366;  Pakas  v.  Hollingshead,  184  N.  Y.  211.) 

HiscocK,  Ch.  J.  This  action  was  brought  to  recover 
the  purchase  price  of  certain  goods  by  appellant's  assignor 
sold  and  delivered  to  respondent.  The  respondent  by 
its  answer  formally  denying,  but  upon  this  appeal  expressly 
admitting,  its  liability  for  said  purchase  price,  has  set  up 
a  counterclaim  for  damages  by  reason  of  failure  to  deliver 
all  of  the  goods  called  for  by  the  contract.  These  related 
and  antagonistic  claims  have  produced  in  this  case  more 
than  the  usual  complications  and  questions. 

Appellant's  assignor  produced  and  respondent  desired 
to  purchase  a  certain  quantity  of  "  pulled  fabric."  This 
article  was  not  originally  manufactured  for  sale  as  such. 
It  consisted  of  a  cloth  or  fabric  used  for  lining  automobile 
tires  and  when  as  an  incident  to  other  business  old  or 
discarded  tires  were  returned  for  salvage  purposes  this 
lining  was  stripped  out  of  the  tires  and  became  by  itself 
an  article  of  trade. 

Early  in  December,  1914,  negotiations  were  opened 
between  the  assignor  and  respondent  for  the  sale  by  the 
former  to  the  latter  of  a  large  quantity  of  this  fabric,  and 
on  December  4th  a  proposed  contract  was  mailed  by  'the 
former  to  the  latter,  covering  such  subject.     Owing  to 
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the  fault  of  the  latter  this  contract  was  not  executed  until 
January  4th,  1915,  and  this  delay  has  been  regarded  as 
of  some  importance  by  appellant.  As  thus  executed  the 
contract  provided  for  the  sale  to  respondent  of  20,000 
pieces  of  fabric  at  a  given  price  per  pound  payable 
30  days  from  date  of  shipment,  and  of  which  deUvery 
was  to  be  made  5,000  pieces  January  20,  1915,  5,000 
pieces  February  15,  1915,  and  10,000  pieces  after  March 
1  and  during  the  year.  At  the  time  when  there  were 
opened  the  negotiations  which  ripened  into  this  contract 
respondent  was  indebted  to  said  vendor  in  the  sum  of 
$3,685.44  for  a  quantity  of  fabric  sold  and  deUvered  to 
it  prior  thereto,  part  apparently  being  of  defective  quaUty, 
and  there  was  inserted  in  the  contract  the  clause:  "  It  is 
understood  that  the  lot  of  our  fabric  you  (the  respondent) 
have  that  is  not  usable  will  be  returned  to  us  at  once  and 
the  balance  you  keep  will  be  paid  for  in  full  before  Decem- 
ber 15,  1914.'' 

The  vendor  did  not  deliver  the  fabric  as  agreed.  The 
first  shipment  was  not  made  until  February  and  thereafter 
from  time  to  time  down  to  and  including  June  25th  other 
shipments  were  made,  in  all  aggregating  between  7,000 
and  8,000  pieces.  Respondent  returned  a  considerable 
quantity  of  these  as  defective  and  was  credited  therewith. 
In  addition  it  paid  in  cash  the  contract  purchase  price 
for  the  first  two  shipments  of  merchandise  and  there- 
after paid  nothing  more. 

A  large  amount  of  correspondence  passed  between  the 
parties  in  connection  with  the  contract  which  it  is  impos- 
sible and  unnecessary  to  restate  at  length.  The  vendor 
urged  various  reasons  why  it  should  not  be  held  to  the 
deliveries  specified  in  the  contract.  One  of  these  was 
that  the  respondent  by  delaying  execution  of  the  contract, 
had  made  it  impossible  for  the  vendor  to  prepare  to  fill 
the  first  delivery  as  in  the  contract  provided.  Another 
and  more  vigorously  urged  one  was,  as  it  now  is,  that  the 
promise  of  respondent  to  settle  the  account  of  the  pre- 
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ceding  year  by  December  15  was  a  condition  precedent 
to  the  vendor's  obligations  and  that  the  failure  so  to 
settle  by  the  time  named  had  relieved  it  in  whole  or  part 
from  its  obligations.  After  a  certain  date  its  letters 
also  contained  frequent  requests  that  respondent  remit 
the  unpaid  balance  due  for  fabric  which  had  been  delivered 
to  it  and  which  balance  under  the  terms  of  the  contract 
was  then  past  due. 

Respondent's  letters  contained  requests  for  the  ship- 
ment by  the  vendor  of  the  promised  merchandise.  It 
did  not  assent  to  the  vendor's  reasons  for  non-performance 
and  it  did  not  by  any  express  terms  either  waive  or 
consent  to  any  modification  of  the  written  contract.  On 
the  other  hand  it  did  not  at  the  time  it  received  the  various 
shipments  make  objection  that  they  had  been  delayed 
and  were  not  a  proper  fulfilment,  so  far  as  they  went,  of 
the  obligations  of  the  contract,  or  reserve  any  rights 
on  account  of  delay  in  their  shipment.  In  the  latter 
part  of  the  correspondence  before  the  final  break  came, 
there  began  suggestions  of  damages  which  the  respondent 
had  suffered  because  of  the  vendor^s  failure  to  deUver 
as  agreed  and  in  October  the  point  was  reached  where, 
as  the  correspondence  is  construed  by  both  parties,  the 
respondent  decUned  to  pay  the  balance  due  for  goods, 
demanding  that  the  vendor  recognize  its  claim  for  dam- 
ages and  make  satisfactory  arrangements  for  the  ship- 
ment of  the  balance  of  merchandise  called  for  by  the 
contract,  and  the  vendor  refused  to  ship  any  more  goods. 

By  evidence  of  which  the  foregoing  were  the  more 
important  features  there  was  presented  to  the  trial  court 
the  question  whether  appellant's  assignor  was  guilty  of 
any  failure  to  deliver  goods  under  its  contract  which 
amounted  to  a  breach  thereof  and  gave  respondent  a 
claim  for  damages  which  could  be  made  the  subject  of  a 
counterclaim  against  the  purchase  price  of  goods  which 
it  had  received.  It  decided  this  issue  in  favor  of  the 
respondent  and  we  think  that  the  evidence  permitted  it 
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to  find,  as  it  did,  that  the  vendor  was  in  default  upon  its 
contract  to  make  deliveries  of  5,000  pieces  each  in  Janu- 
ary and  February. 

We  do  not  think  that  the  clause  incorporated  in  the  con- 
tract requiring  respondent  in  effect  to  settle  its  account  of 
1914  before  December  15,  1914,  was  a  condition  precedent 
to  the  obligation  of  the  vendor  to  perform  the  present 
contract.  Inspection  of  the  entire  agreement  in  the  light 
of  surrounding  circumstances  does  not  lead  us  to  believe 
that  this  was  the  fair  intent  of  the  parties  and  meaning 
of  the  contract  when  it  was  originally  prepared  and 
subsequent  events  incline  us  still  more  to  reject  this  idea 
of  a  condition  precedent.  As  has  been  stated,  this  clause 
called  for  performance  by  respondent  on  December  15. 
The  contract  was  not  executed  until  January  4.  At 
that  time  of  course  the  vendor  knew  that  the  respondent 
had  not  fully  complied  and,  therefore,  could  not  comply 
with  its  obligations  as  the  same  had  been  written  in  the 
contract.  Nevertheless  it  executed  the  contract  obUging 
itself  to  make  certain  deliveries  and  it  is  not  to  be  believed 
that  it  went  through  the  form  of  assuming  these  obU- 
gations  on  a  condition  precedent  which  it  then  knew 
could  not  be  performed.  As  a  matter  of  fact,  respondent 
had  largely  complied  with  its  obligations  when  the  con- 
tract was  executed  and  the  vendor  was  doubtless  entirely 
satisfied  under  the  circumstances  to  make  the  new  con- 
tract without  insisting  upon  the  prior  payment  of  a 
comparatively  small  balance. 

Neither  do  we  think  it  can  be  said  as  matter  of  law 
that  the  respondent  by  its  correspondence  and  by  accept- 
ing belated  and  partial  deliveries  either  waived  or  con- 
sented to  a  modification  of  the  terms  of  the  contract. 
It  is  possible  that  such  a  view  might  have  been  taken  by 
the  trial  court.  But,  on  the  other  hand,  we  think  it  was 
entirely  permissible  for  it  to  take  the  other  view  that 
respondent  was  not  waiving  or  modifying  any  of  its  rights 
but  was  doing  the  best  it  could  to  secure  performance 
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by  constantly  urging  vendor  to  make  speedier  and  larger 
deliveries  and  accepting  whatever  it  could  get. 

Under  the  findings  of  a  breach  by  the  vendor  the 
respondent  was  entitled  to  ofTset  or  counterclaim  its 
damages  because  of  such  breach  against  the  purchase 
price  of  the  goods  which  it  had  received.  The  rule  is 
well  settled  that  a  vendee  who  accepts,  retains  and  uses 
a  partial  delivery  of  goods  due  in  a  single  delivery  may  be 
held  for  the  purchase  price  thereof,  and  on  the  other 
hand  may  have  relief  against  the  vendor  for  damages 
caused  by  delay  and  default  in  proper  delivery  of  the  bal- 
ance of  the  goods.  (Deeves  &  Sony,  Manhattan  Life  Ins. 
Co.,  195  N.  Y.  324,  330;  Granniss  &  Hurd  Lumber  Co.  v. 
Deeves,  72  Hun,  171, 174;  affirmed,  147  N.Y.  718;  Avery  v. 
Willson,  81  N.Y.  341;  Brady  v.Cassidy,  145  N.  Y.  171.) 

It  is  true  that  the  application  of  this  rule  as  to  pay- 
ment of  purchase  price  has  been  denied  where  goods  were 
to  be  delivered  in  installments,  payment  to  be  made  after 
delivery  of  the  entire  amount.  {Catlin  v.  Tobias,  26 
N.  Y.  217;  Avery  v.  Willson,  supra.) 

It  is  unnecessary,  however,  to  consider  whether  in 
this  case,  where  the  purchase  price  of  each  installment  was 
payable  within  a  certain  time  after  shipment,  liability 
for  the  purchase  price  of  partial  deliveries  which  had  been 
accepted  by  the  vendee  would  be  affected  by  the  principles 
laid  down  in  the  cases  last  cited.  The  respondent  by  its 
stipulation  and  by  its  attitude  on  this  appeal  has  expressly 
admitted  its  liability  for  the  purchase  price  of  goods 
actually  received,  subject  of  course  to  its  counterclaim 
for  damages  on  account  of  delay  and  goods  not  delivered. 

There  remains  to  be  considered  another  feature  of 
the  controversy  which  was  not  passed  upon  by  the  trial 
court.  As  has  already  been  stated,  the  respondent  finally 
refused  to  pay  the  purchase  price  due  for  goods  actually 
delivered  unless  its  claim  for  damages  was  recognized 
and  assurances  given  of  future  deliveries.  It  did  not 
attempt  to  cancel  the  contract  because  of  past  defaults 
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on  the  part  of  the  vendor  and  we  do  not  think  that  the 
record  sustains  this  refusal  to  pay  the  purchase  price  or 
any  part  thereof.  There  is  no  finding  and  no  sufficient 
evidence  that  its  damages  equalled  the  unpaid  purchase 
price  and  moreover  it  seems  to  be  a  recognized  and  sensible 
rule  that  if  it  was  entitled  to  damages  which  fully  offset 
the  unpaid  purchase  price  and  which  it  desired  to  apply 
in  satisfaction  of  the  latter  it  was  its  duty  to  so  notify  the 
vendor.  {Bradley  v.  Kingj  44  111.  339,  341 ;  Harber  Bros. 
Co.  V.  Moffat  Cycle  Co.,  151  lU.  84.) 

Upon  this  refusal  to  pay,  the  vendor  rescinded  the 
contract  and  refused  to  make  further  deliveries  and  the 
question  is  whether  these  acts  of  the  respective  parties 
have  in  any  way  affected  respondent's  right  to  damages 
because  of  failure  to  make  deliveries  due  before  the 
rescission.  We  do  not  think  that  they  have.  Assuming 
that  the  vendor's  prior  and  existing  default  did  not  pre- 
vent it  from  treating  respondent's  refusal  to  pay  as  a 
breach  warranting  rescission,  we  do  not  see  that  this 
relieved  it  from  the  liability  which  had  already  accrued 
for  failure  to  make  deliveries  long  past  due.  The  very 
rule  which  entitles  appellant  to  claim  the  purchase 
price  for  partial  deliveries  made  by  its  assignor,  entitles 
respondent  to  assert  the  right  which  accrued  at  the  same 
time  to  offset  damages  for  failure  to  deliver  the  balance 
of  the  goods  and  we  do  not  think  that  this  right  was  lost 
by  its  subsequent  conduct. 

The  parties  eliminated  various  questions  which  other- 
wise would  have  arisen  by  providing  that  if  the  respondent 
was  found  to  have  a  counterclaim  for  damages  against 
the  'unpaid  purchase  price  judgment  should  be  entered 
simply  dismissing  the  complaint,  and  this  has  been  done. 

We  think  that  the  judgment  should  be  affirmed,  with 
costs. 

Chase,  Collin,  Cardozo,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  affirmed. 
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Jonathan  Ring  &  Son,  Inc.,  Appellant,  v.  Winola 
Worsted  Yarn  Company  et  al.  Defendants,  and 
Manufacturers  National  Bank  of  Brooklyn, 
Respondent. 

Practice  —  judgment  —  when  judgment  granted  and  entered 
for  dismissal  of  complaint  may  not  be  vacated  and  judgment 
granted  on  the  merits. 

At  the  close  of  the  plaintiff's  case  and  without  resting,  the  court 
granted  defendant's  motion  to  dismiss  the  complaint.  Thereafter  a 
judgment  was  entered  by  defendant  simply  dismissing  the  complaint 
which  it  is  conceded  was  not  upon  the  merits.  No  findings  were  made 
or  requested  by  either  party.  From  this  judgment  an  appeal  was 
taken  by  the  plaintiff  which  was  unsuccessful  and  the  judgment  was 
affirmed.  After  the  expiration  of  nearly  three  years  an  order  was 
made  at  Special  Term  vacating  the  existing  judgment  and  remitting 
the  case  to  the  justice  before  whom  the  case  was  originally  tried  for 
"  formal  decision  on  the  issues  framed  by  and  tried  under  the  plead- 
ings," and  the  justice  having  reached  the  conclusion  that  he  originally 
intended  to  dismiss  the  case  upon  the  merits,  findings  were  then  made 
and  a  new  and  second  judgment  was  entered  accomplishing  this  result, 
which  is  the  judgment  now  under  review.  Held,  first,  that  the  question 
whether  the  original  disposition  of  the  action  was  upon  a  motion  for  a 
nonsuit  or  upon  the  merits  must  be  determined  by  the  record  of  what 
took  place  at  and  after  the  trial  and  not  by  the  mere  purposes  or  opin- 
ions of  those  who  took  part  in  the  trial;  second,  tested  in  this  manner, 
the  final  disposition  upon  the  trial  was  a  decision  granting  the  motion 
to  dismiss,  and  the  judgment  simply  dismissed  the  complaint  with  no 
suggestion  of  an  adjudication  upon  the  merits;  third,  that  the  powers 
of  the  court  were  expended  and  exhausted  in  rendering  a  judgment  of 
nonsuit  which  could  not  subsequently  be  turned  into  one  upon  the 
merits;  fourth,  the  fact  that  when  the  case  was  resubmitted  at  Special 
Term  for  the  purpose  of  making  findings,  the  appellant  submitted 
requests  to  find  does  not  in  any  wise  amount  to  a  waiver  of  its  right  to 
raise  the  question  now  being  urged  of  the  validity  of  the  proceedings 
and  of  the  judgment  subsequently  entered. 

(Argued  January  22,  1920;  decided  February  24,  1920.) 
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« 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  27,  1917,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  as 
to  the  defendant,  respondent,  by  the  court  on  trial  at 
Special  Term,  bringing  up  for  review  an  intermediate  order 
vacating  a  prior  judgment  and  granting  other  reUef. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Sidney  J,  Loeb  and  Harold  R,  Lhow  for  appellant.  The 
dismissal  of  the  complaint  on  the  merits  was  erroneous 
because,  if  a  prima  facie  case  was  not  established,  it 
constituted  merely  a  failure  of  proof  and  could  not  justify 
a  disposition  ^'  on  the  merits.^'  The  defendant  bank  did 
not  rest  at  the  close  of  plaintiff's  case,  so  that  the  judg- 
ment should  have  been  merely  a  nonsuit,  and  no  findings 
or  conclusions  as  to  the  bank  should  have  been  made. 
(Benvind'White  Mijiing  Co,  v.  Ewartj  11  Misc.  Rep.  490; 
Abrams  v.  Manhattan  C,  B.  Co.j  68  Misc.  Rep.  166;  142 
App.  Div.  392;  Brouwer  v.  Harbeck,  9  N.  Y.  589;  Salt  v. 
Ensign  J  79  Hun,  107;  Curtiss  v.  Leavitt,  15  N.  Y.  1; 
Matter  of  Rogers  Const,  Co,,  79  App.  Div.  419;  New  Britain 
Nat,  Bank  v.  Cleveland  Co,,  91  Hun,  447;  158  N.  Y.  722; 
Paulding  v.  Chrome  Steel  Co,,  94  N.  Y.  334;  Rasin  v. 
Ammidown,  15  Hun,  422;  Baker  v.  Emerson,  4  App. 
Div.  348.) 

Adolph  Feldblum  for  respondent.  The  judgment  appealed 
from  was  on  the  merits.  {Oakes  Co,  v.  City  of  New  York, 
206  N.  Y.  221;  Ketjes  v.  Smith,  183  N.  Y.  376;  Clark  v. 
Scovill,  198  N.  Y.  279;  Deeley  v.  Heintz,  169  N.  Y.  129.) 

HiscocK,  Ch.  J.  At  the  time  of  the  occurrences 
involved  in  this  action,  the  appellant  was  a  large  creditor 
of  the  defendant  Plate  and  Clark  Co.  It  brought  this 
action  to  procure  a  judgment  declaring  a  mortgage  made 
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by  that  company  to  the  respondent  Manufacturers 
National  Bank  of  Brooklyn  void  under  section  66  of  the 
Stock  Corporation  Law  (Cons.  Laws,  ch.  59)  on  the 
ground  that  at  the  time  when  such  mortgage  was 
executed  the  mortgagor  was  insolvent  or  subject  to 
imminent  insolvency  and  intended  by  such  lien  to  give  a 
preference  to  the  bank. 

On  the  trial  at  the  close  of  its  case  appellant's  com- 
plaint was  dismissed.  Upon  this  dismissal  at  different 
times  respectively  two  different  judgments  were  entered 
against  it.  The  first  one  was  a  judgment  dismissing  its 
complaint  as  upon  a  motion  for  a  nonsuit ;  the  second  one 
was  entered  upon  findings  and  dismissed  the  action  upon 
the  merits.  It  is  this  latter  judgment,  now  unanimously 
affirmed  by  the  Appellate  Division,  which  is  before  us 
for  review,  and  inasmuch  as  the  fundamental  question  is 
the  one  whether  there  was  any  power  to  make  such 
a  judgment,  it  will  be  necessary  to  review  with  some 
detail  the  occurrences  at  and  after  the  trial. 

At  the  close  of  the  appellant's  case  and  without  resting, 
wherefrom  the  inference  flows  of  an  intent  to  present 
evidence  if  its  motion  should  be  denied,  the  respondent 
moved  ^^  to  dismiss  the  complaint  as  to  the  defendant 
Manufacturers  Bank.''  The  court  addressed  to  plaintiff's 
counsel  the  question,  ^^  How  have  you  made  out  any  case 
against  the  Manufacturers  National  Bank?  "  Thereafter 
followed  a  long  discussion  of  the  question  whether  plaintiff 
had  produced  any  evidence  to  estal)lish  certain  necessary 
facts,  and  finally  having  announced  that  in  his  opinion 
the  plaintiff  ''  had  failed  to  show  that  the  mortgagor 
at  the  time  of  the  convevauce  was  insolvent  or  that 
insolvency  was  imminent  "  the  court  granted  the  motion 
to  dismiss  the  complaint.  Thereafter  on  the  motion  of 
the  respondent's  attorney  a  judgment  was  entered  simply 
dismissing  the  complaint  and  which  it  is  now  conceded 
was  not  upon  the  merits.     No  findings  were  made  or 
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requested  by  either  party.  From  this  judgment  an  appeal 
was  taken  by  the  plaintiff  and  upon  the  resistance  of  the 
respondent  its  appeal  was  unsuccessful  and  the  judgment 
was  affirmed. 

After  all  of  this  and  after  the  expiration  of  nearly 
three  years  when  certain  exigencies  apparently  required 
a  judgment  on  the  merits,  an  application  was  made  for 
an  order  vacating  the  judgment  which  had  been  entered 
as  ^^  premature  and  unauthorized  by  law  ''  and  to  remit 
the  case  to  the  justice  before  whom  it  had  been  tried  for 
^^  formal  decision  of  the  issues  framed  by  and  tried 
under  the  complaint  herein/'  the  meaning  of  this  being 
that  there  should  have  been  a  judgment  on  the  merits 
instead  of  one  of  nonsuit.  At  a  Special  Term  held  by 
the  justice  before  whom  the  case  was  tried  this  appli- 
cation was  denied  for  lack  of  power.  On  appeal  to  the 
Appellate  Division,  however,  it  was  held  that  power  was 
not  lacking  to  grant  the  application,  the  order  was 
reversed  and  the  motion  was  remitted  to  a  Special  Term 
held  by  the  said  justice  to  be  heard  and  determined  on  the 
merits.  Under  this  decision  an  order  was  made  at 
Special  Term  vacating  the  existing  judgment  and  remitting 
the  case  to  the  justice  before  whom  the  case  was  originally 
tried  for  ^'  formal  decision  on  the  issues  framed  by  and 
tried  under  '^  the  i)loadings,  and  the  justice  having 
reached  the  conclusion  that  he  originally  intended  to 
dismiss  the  case  upon  the  merits,  findings  were  then  made 
and  a  new  and  second  judgment  was  entered  accom- 
l)Hshing  this  result  and  which  is  the  judgment  now  under 
review. 

The  appeal  pi-esents  an  unusual  aspect  of  htigation. 
There  is  no  question  of  the  power  of  the  Supreme  Court 
to  correct  various  errors  which  may  have  crept  into  and 
affected  its  proceedings  including  a  judgment,  but  we 
think  it  is  going  l^eyond  any  line  heretofore  reached  to 
hold  that  at  the  expiration  of  nearly  three  years  upon  the 
application  of  a  party  who  entered  it  and  sustained  it 
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upon  appeal,  a  judgment  of  nonsuit  may  be  vacated  and 
another  judgment  entered  upon  findings  then  made 
dismissing  the  complaint  upon  the  merits  on  the  ground 
that  there  was  an  intention  to  have  made  such  latter 
judgment.  However,  without  conceding  that  such  an 
unusual  com-se  may  be  properly  pursued,  we  shall  never- 
theless for  the  purposes  of  this  appeal  assume  that  there 
might  be  circumstances  under  which  all  this  might  be 
done  if  an  error  had  really  been  made.  But  certainly 
we  cannot  assume  and  we  think  that  no  one  will  gravely 
argue  that,  if  the  original  disposition  which  was  made  of 
the  case  was  actually  and  fundamentally  one  of  nonsuit 
and  not  a  dismissal  upon  the  merits,  the  successful  party 
could  subsequently  get  rid  of  this  judgment  and  secure 
in  its  place  a  second  one  upon  the  merits  even  though 
there  may  have  been  originally  some  unexecuted  purpose 
upon  the  part  of  counsel  and  court  to  secure  and  grant 
such  latter  judgment.  And  another  and  second 
proposition  in  this  connection,  which  we  think  is  estab- 
lished beyond  any  debate,  is  the  one  that  the  question 
whether  the  original  disposition  of  th,e  action  was  upon 
a  motion  for  a  nonsuit  or  upon  the  merits  must  be 
determined  by  the  record  of  what  took  place  at  and  after 
the  trial  and  not  by  the  mere  purposes  or  opinions  of 
those  who  took  part  in  the  trial.  WTien  we  set  out  to 
determine  in  this  method  what  kind  of  a  disposition  it 
was  that  was  originally  made  of  plaintiff  ^s  case,  it  seems 
perfectly  clear  that  the  dismissal  was  in  the  nature  of 
a  nonsuit  and  not  upon  the  merits. 

Attention  has  already  been  called  to  the  proceedings 
as  shown  by  the  record.  The  motion  was  simply  to 
dismiss  and  not  to  dismiss  on  the  merits.  Pending  its 
decision  defendant  did  not  rest  but  remained  in  position 
to  offer  evidence  if  a  prima  facie  case  had  been  made  out. 
The  discussion  between  court  and  counsel  was  palpably 
of  the  question  whether  plaintiff's  evidence  had  estab- 
hshed  a  prima  facie  case  against  the  respondent  and  not 
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of  the  question  whether  mferences  of  fact  to  be  drawn 
from  the  evidence  entitled  respondent  to  a  dismissal  upon 
the  merits.  The  final  disposition  upon  the  trial  was 
simply  a  decision  granting  the  motion  to  dismiss.  No 
findings  of  fact  were  made  or  offered  and  the  judgment 
in  full  and  strict  accordance  with  all  of  this  simply  dis- 
missed the  complaint  with  no  suggestion  of  an  adjudica- 
tion upon  the  merits. 

Of  course  a  judgment  dismissing  a  complaint  upon  the 
merits  might  be  founded  on  the  plaintiff's  evidence  alone, 
and  the  failure  of  the  defendant  to  rest  its  case  pending 
a  decision  of  a  motion  to  dismiss  the  complaint  may  not 
be  conclusive  evidence  that  the  motion  is  for  a  nonsuit 
and  not  for  a  disposition  upon  the  merits  predicated  upon 
inferences  of  fact  to  be  drawn  from  the  evidence,  but  it 
certainly  is  very  indicative  of  the  nature  of  the  motion. 
And  when  this  indication  is  confirmed  and  strengthened 
as  in  this  case  by  the  nature  of  the  discussion  of  the 
motion,  by  the  form  of  the  decision  and  of  the  judgment 
entered  thereon  by  the  moving  party,  and  by  his  insistence 
upon  affirmance  of  the  judgment  of  nonsuit  on  appeal,  we 
think  we  are  justified  by  all  the  authorities  in  holding 
that  the  powers  of  the  court  were  expended  and  exhausted 
in  rendering  a  judgment  of  nonsuit  which  could  not 
subsequently  be  turned  into  one  upon  the  merits. 

The  cases  which  are  cited  below  disclose  two  fines  of 
decisions  which  are  equally  antagonistic  to  the  present 
judgment.  Some  of  them  hold  that  decisions  in  form 
and  under  circumstances  not  more  advantageous  for  the 
plaintiff  than  the  one  now  under  review  were  those  of 
nonsuit.  {Place  v.  Hayivard^  117  N.  Y.  487;  Ware  v.  Dos 
Passos,  162  N.  Y.  281;  Veazey  v.  Allen,  173  N.  Y.  359; 
Kling  v.  Corning  News  Co,,  208  N.  Y.  334;  Raabe  v. 
Squierj  148  N.  Y.  81 ;  Lindenihal  v.  Germania  L.  Ins,  Co.y 
174  N.  Y.  76.)  Others  in  reaching  the  conclusion  that- 
the  particular  judgments  under  review  were  upon  the 
merits,  as  a  basis  for  this  view  stress  the  circumstance 
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here  significantly  absent  that  the  defeated  litigant  had 
himself  been  a  party  to  making  findings  upon  the  merits, 
or  that  the  dismissal  of  the  complaint  was  expressly  placed 
upon  the  merits  and  judgment  entered  accordingly. 
{Oakes  Mfg.  Co.  v.  City  of  New  York,  206  N.  Y.  221; 
Bliven  v.  Robinson ,  152  N.  Y.  333;  Neuberger  v.  Keim, 
134  N.  Y.  35;  Woodbridge  v.  First  Nat.  Bank  of  Saratoga 
Springs,  166  N.  Y.  238.) 

The  proposition  is  so  clear  that  if  the  judgment  of 
nonsuit  originally  entered  was  in  accordance  with  the 
disposition  actually  made  upon  the  trial,  the  case  could 
not  subsequently  be  remitted  for  a  different  disposition 
upon  the  merits,  that  no  time  need  be  spent  in  fortifying 
that  proposition  by  discussion. 

Perhaps  it  is  proper  briefly  to  consider  the  question 
whether  the  appellant  waived  and  lost  his  right  to  question 
the  validity  of  the  second  judgment  entered  in  the  case 
and  now  before  us.  It  is  called  to  our  attention  that 
when  the  case  was  resubmitted  at  Special  Term  for  the 
purpose  of  making  findings,  the  appellant  submitted 
requests  to  find.  We  do  not  think,  however,  that  this  in 
anywise  amounted  to  a  waiver  of  his  right  to  raise  the 
question  now  being  urged  of  the  validitj^  of  the  proceedings 
and  of  the  judgment  subsequently  entered.  The  appellant 
steadfastly  and  persistently  opposed  the  application  of  the 
respondent  to  have  the  first  judgment  vacated  and  the 
case  resubmitted  at  Special  Term  for  further  action.  The 
order  of  the  Appellate  Division  made  in  spit  o  of  its  efforts 
decided  that  this  might  l)e  done  and  this  order  was  not 
appealable  to  this  court  as  a  matter  of  right.  Under  the 
circumstances  having  done  all  that  it  could  do  to  prevent 
such  action,  we  think  the  appellant  without  prejudice 
could  do  whatever  seemed  necessary  to  protect  its  rights 
under  the  law  as  it  then  had  been  laid  down  by  the 
learned  Appellate  Division  without  losing  its  right  subse- 
quently, as  it  is  now  doing,  to  question  the  propriety  and 
correctness  of  such  disposition. 
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In  accordance  with  these  views,  we  think  that  the  order 
of  November  10,  1915,  vacating  the  judgment  of  nonsuit 
and  remitting  the  case  should  be  reversed  and  the  judg- 
ments reversed^  with  costs  in  this  court  and  the  Appellate 
Division. 

Chase,  Hog  an,  Cardozo,  McLaughlin,  Crane  and 
Elkus,  JJ.,  concur. 

Order  reversed,  etc. 


Jacob  Orester,  Respondent,  v.  Dayton  Rubber  Manu- 
facturing Company,  Appellant. 

Sale  —  breach  of  contract  of  sale  —  measure  of  damages. 

Defendant,  a  manufacturer  of  automobile  tires,  agreed  to  manu- 
facture, sell  and  deliver  to  plaintiff,  at  a  reduction  from  list  price,  all 
the  tires  that  he  could  sell  within  a  certain  territory,  in  which  he  should 
have  the  exclusive  right  to  distribute  and  sell  such  tires.  After 
plaintiff  had  sold  a  number  of  such  tires,  established  a  demand  for 
them,  and  fulfilled  all  of  the  obligations  imposed  upon  him,  the  contract 
was  broken  by  the  defendant  by  its  refusal  to  supply  plaintiff  with 
one  thousand  tires  which  he  had  ordered.  In  an  action  for  damages 
for  this  breach  of  the  contract,  the  court  permitted  the  jury  to  award 
as  damages  the  difference  between  the  market  price  of  the  tires  and 
the  price  fixed  in  the  contract;  in  effect,  the  gross  profit  which  the 
plaintiff  might  have  made  had  he  sold  the  whole  one  thousand  tires 
at  the  prices  he  had  fixed.  Held,  error;  that,  upon  the  facts  presented, 
in  determining  the  natural  and  proximate  damages  suffered  by  the 
plaintiff  for  the  breach  of  the  contract,  if  certain  other  methods  sug- 
gested as  adapted  to  the  peculiar  circumstances  fail  of  application, 
plaintiff  may  prove  the  ordinary  and  usual  net  profits  resulting  from 
business  conducted  in  the  ordinary  and  usual  way,  which  he  has  lost 
by  reason  of  the  breach  of  contract. 

Orester  v.  Dayton  Rubber  Mfg.  Co.,  188  App.  Div.  949,  reversed. 

(Argued  January  26,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
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department,  entered  May  19,  1919,  unanimously  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Stewart  F.  Hancock  for  appellant.  The  trial  court 
conmiitted  reversible  error  in  admitting  evidence  of  the 
price  at  which  Orester  sold  as  evidence  of  the  market 
price,  in  charging  the  jury  that  they  might  award  to 
the  plaintiff  as  damages  the  difference  between  the  con- 
tract price  and  the  market  price  as  established  by  plain- 
tiff's selling  price,  and  in  refusing  to  adopt  as  the  correct 
measure  of  damages  that  urged  by  the  d(*fendant,  viz., 
the  value  of  plaintiff's  contract  as  measured  by  his  lost 
profits  or  the  difference  between  the  contract  price  and 
the  price  at  which  the  plaintitf  might  have  purchased 
articles  of  similar  grade  and  (juality.  (Pers.  Prop.  Law, 
§  148;  Parso7is  v.  Sutlon,  (>(>  N.  Y.  92;  DchiJUld  v.  Arinsby 
Co.,  131  App.  Div.  572,  582;  199  N.  Y.  518;  Sncll  v. 
Remington  Paper  Co.,  102  iVpp.  Div.  138;  Toddw  (iamble, 
148  N.  Y.  382;  Schwartz  v.  Morris,  61  Misc.  Rep.  335; 
Ideal  Wrench  Co.  v.  Garvin  Machine  Co.,  92  Ai)p.  Div.  187; 
181  N.  Y.  573;  Dickenson  v.  Hart,  142  N.  Y.  183;  Wake- 
man  V.  W.  &  W.  Mfg.  Co.,  181  N.  Y.  205;  Taylor  v. 
Bradley,  39  N.  Y.  129;  Snell  v.  Remington  Paper  Co.,  102 
App.  Div.  138;  Dunham  v.  Hastings  Peivement  Co.,  95 
App.  Div.  360.) 

Frank  E.  Yovng  for  res])()ndent.  The  court  ad()i)ted 
the  proper  measure  of  damages.  {Sloan  v.  Beard,  162 
N.  Y.  327;  Parmenter  v.  Filzpatriek,  135  N.  Y.  190; 
Latimer  v.  Bnrronghs,  1()3  N.  Y.  7;  Matter  of  Johnson,  144 
N.  Y.  563;  K.  L.  Ins.  Co.  v.  Nelson,  78  N.  Y.  137.)  The 
defendant's  price  lists  were  comi)etent  as  some  evidence 
of  the  market  value  of  the  goods.  (Harrison  v.  Glover, 
72  N.  Y.  451;  Abboti\s  Proof  of  Facts  [3d  ed.],  875.) 
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Andrews,  J.  It  seems  that  motor  tires  are  made  by 
various  manufactm-ers  and  sold  under  different  trade 
names.  The  defendant  makes  what  is  known  as  the 
'^  Dayton  Pneumatic  Tire.''  Apparently  it  had  never 
been  introduced  in  Syracuse.  For  the  purpose,  therefore, 
of  creating  a  demand  for  it  and  of  distributing  it  through 
authorized  dealers  the  defendant  agreed  to  manufacture, 
sell  and  deliver  to  the  plaintiff  such  tires  as  he  might 
require  at  a  reduction  from  its  list  prices  as  they  might  be 
fixed  from  time  to  time  and  further  agreed  that  the 
plaintiff  should  have  the  sole  right  to  distribute  and  sell 
these  tires  in  Onondaga  and  some  neighboring  counties. 
In  return,  he  was  to  ^^  aggressively  push  ''  the  sale,  to 
provide  show  rooms,  to  carry  in  stock  a  sufficient  supply 
to  meet  the  trade  requirements,  and  to  sell  only  in  the 
territory  allotted  to  him. 

Under  this  contract  some  two  hundred  tires  were 
received  and  sold  by  the  plaintiff,  both  at  wholesale  and 
retail.  He  also  fulfilled  all  the  ol^ligations  imposed  upon 
him.  Yet  the  contract  was  broken  by  the  defendant.  It 
refused  to  supply  one  thousand  tires  which  he  had 
ordered.  The  question  before  us  is  as  to  the  proper 
measure  of  damages  under  such  circumstances. 

The  jury  was  instructed  that  this  measure  was  the 
difference  between  the  market  value  of  these  tires  in 
Syracuse  and  the  price  fixed  in  the  contract.  It  was  told 
further  that  because  of  the  plaintiff's  sales  there  was 
such  a  market  value.  In  effect,  the  jury  was  permitted 
to  award  as  damages  the  gross  profits  ^^ hich  the  plaintiff 
might  have  made  had  he  sold  the  whole  one  thousand 
tires  at  the  prices  he  had  fixed. 

For  a  wrong,  the  law's  ideal,  not  always  realized,  is 
compensation,  neither  more  nor  loss.  Theoretically  the 
loss  to  an  injured  part.y  l:)ecause  of  a  broken  contract  is 
its  value  to  him.  Yet  this  rule  may  not  always  be  safely 
applied.  lie  may  have  in  mind  or  claim  that  he  had  in 
mind  some  special  object  which  would  make  the  contract 
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of  extraordinary  value.  It  is  well  to  avoid  temptation. 
It  is  well  to  have  some  theory  applicable  to  the  majority 
of  cases.  The  rule  is,  therefore,  limited.  As  such  value, 
for  such  loss,  he  may  recover  as  damages  only  those  that 
would  naturally  arise  from  the  breach  itself,  or  those  that 
might  reasonably  be  supposed  to  have  been  contemplated 
by  the  parties  when  the  contract  was  made.  True  this 
is  an  arbitrary  rule.  By  it  full  justice  is  not  always 
done.     But  it  has  seemed  a  politic  one. 

Further,  the  methods  by  which  the  result  is  reached 
are  often  standardized.  In  the  case  of  sales,  where  the 
articles  may  be  purchased  in  the  market,  the  value  of  the 
contract  to  the  purchaser  is  the  difference  between  the 
price  at  which  in  like  (|uaniitios  they  may  be  bought  at 
the  time  and  place  of  delivery,  and  the  price  which  he 
would  have  had  to  pay  under  the  contract.  This  rule 
assumes,  however,  the  possibility  of  such  a  purchase  in 
the  market.  Then  the  injured  party  may  obtain  the 
articles  but  at  a  greater  price.  If  this  is  made  good,  he  is 
compensated.  But  it  may  be  none  can  be  bought.  Then 
the  rule  is  inapplicable.  Some  other  method  by  which 
his  loss  may  be  fixed  must  be  used.  {Saxe  v.  Penokee 
Lumber  Co,,  159  N.  Y.  371.) 

Such  is  the  case  before  us.  The  plaintiff  could  not 
purchase  the  tires  from  others  in  Syracuse.  He  himself 
was  the  sole  source  of  supply.  Under  the  circumstances 
the  charge  of  tlie  trial  court  was  erroneous. 

Nor  is  the  error  cured  by  the  submission  to  the  jury 
of  other  evidence  iluin  that  of  the  plaintiff's  sales  as 
bearing  upon  the  market  pi'ice  of  Dayton  tires.  There 
was  before  it  the  list  price  issued  by  the  defendant.  This 
the  plaintiff  claimed  "'  was  the  only  evidence  of  market 
price,  aside  from  the  price  at  which  the  plaintiff  sold.'^ 
But  as  the  court  said  it  did  not  appear  that  anything  was 
sold  at  the  list  price,  nor  had  it  any  tendency  to  show 
a  market  in  Syi'acuse  at  which  such  tires  might  be 
purchased. 
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• 

As  there  must  be  a  new  trial,  we  should  determine  the 
proper  rule  of  damages.  If  there  was  a  market  elsewhere 
at  which  tires  in  the  quantity  desired  by  the  plaintiff 
could  be  freely  purchased  the  damages  would  be  the 
difference  between  the  contract  price  and  the  price  at 
that  market  plus  the  transportation  charges  to  Syracuse. 
{Cahen  v.  Piatt,  69  N.  Y.  348;  Wemple  v.  Stewart,  22 
Barb.  154;  Berry  v.  Dwinel,  44  Me.  255.)  Possibly  there 
w^as  such  a  market  although  if  other  buyers  from  the 
defendant  were  limited  as  was  he  to  sales  in  specified 
localities  this  may  be  doubtful.  In  the  absence  of  such 
a  foreign  market,  if  the  plaintiff  might  purchase  a  sub- 
stitute tire,  equally  available  for  his  reasonable  purposes, 
then  his  damages  would  be  the  difference  between  the 
market  price  of  such  substitute  and  the  contract  price. 
{Saxe  V.  Penokee  Lumber  Co.,  159  N.  Y.  371.)  It  should 
be  remarked,  however,  that  this  contract  contemplated 
building  up  a  business  for  the  sale  of  the  ^^  Dayton 
Pneumatic  Tire ''  and  creating  a  demand  for  that  par- 
ticular tire.  WTiether  another  tire,  even  equally  as  good, 
but  sold  under  another  trade  name,  would  be  a  satis- 
factory substitute  to  a  dealer  in  Dayton  tires  may  be  at 
least  doubtful.     It  is,  however,  a  question  of  fact. 

Finally,  if  none  of  these  tests  are  practicable  another 
must  be  adopted.  We  are  not  dealing  here  with  circum- 
stances known  to  both  parties  at  the  time  the  contract 
was  executed,  which  made  it  of  peculiar  value  to  the 
plaintiff.  We  are  not  concerned  with  collateral  engage- 
ments or  consequential  damages.  We  seek  some  formula 
under  which  the  jury  may  determine  the  natural,  the 
usual  value  of  such  a  contract  to  any  one,  under  ordinary 
conditions.  {Baldivin  v.  U,  S,  Tel.  Co.,  45  N.  Y.  744.) 
No  one  rule  can  be  adopted  to  fit  every  case.  As  the 
circumstances  vary  so  must  the  rule.  {Gallagher  v.  Baird, 
54  App.  Div.  398;  Masterton  v.  Mayor,  etc.,  of  Brooklyn, 
7  Hill,  61 ;  Den  Bleijker  v.  Gaston,  97  Mich.  354.)  Here  the 
tires  were  purchased  to  be  resold  at  a  profit.     This  profit, 
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if  reasonably  certain,  may  be  said  to  measure  the  value 
of  the  contract  to  the  plaintiff.  It  was  this  that  he  lost 
by  the  default  of  the  defendant.  Not  the  gross  profit, 
however,  which  is  what  the  jury  was  permitted  to  allow. 
Whd^i  the  plainjbiff  might  have  made  had  the  contract 
been  carried  out,  was  this  gross  profit  less  the  expenses 
of  the  busin.ess  properly  chargeable  to  the  sale  of  the 
Dayton  tire.  WTiat  this  would  have  been,  it  is  for  him 
to  show  by  such,  evidence  as  would  afford  a  fair  basis 
for  the  finding  of  a  jury.  A  party  injured  by  a  broken 
contract  must  prove  the  damages  he  receives  as  well  as 
the  other  elements  necessary  to  permit  a  recovery. 

We  decide-  nothing  as  to  special  damages  which  must 
be  alleged  in  the  complaint.  That  question  is  not  now 
before*  us.  We  hold  only  that  upon  the  facts  presented, 
in  determining  the  natural  and  proximate  damages 
suffered  by  the  plaintiff  for  the  breach  of  this  contract, 
if  the  other  tests  fail,  he  may  i)rovc  the  ordinary  and 
usual  net  profits  resulting  from  business  conducted  in 
the  ordinary  and  usual  way,  which  he  has  lost  by  reason 
of  such  breach.  {Talcoit  v.  Frecdman^  149  Mich.  577; 
Todd  V.  Gamble,  148  N.  Y.  382.) 

The  judgments  of  the  Appellate  Division  and  the  trial 
court  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

HiscocK,  (1i.  J.,  Chase,  Collin,  Cardozo,  Pound 
and  Crane,  JJ.,  concur. 

Judgments  reversed,  etc. 
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In  the  Matter  of  the  Application  of  the  City  of  New 
York,  Respondent,  Relative  to  Acquiring  Title  to 
WTiarfage .  Rights  Appurtenant  to  Pier  Old  Numbers 
Eight,  Nine,  Ten  and  Eleven,  North  River. 

Paul  G.  Thebaud  et  al..  Appellants. 

New  York  (city  of)  —  docks  and  piers  —  water  fronts  and  title 
thereto  —  adverse  possession  —  legislative  policy  since  1871 
that  the  city  of  New  York  should  be  the  exclusive  owner  of  its 
water  fronts  —  when  private  possession  of  water  front  under 
cover  of  title  cannot  ripen  into  title  by  adverse  possession. 

1.  Where  no  express  grant  can  be  allowed  the  law  will  not 
resort  to  the  fiction  of  an  implied  grant  so  as  to  create  a  prescriptive 
right. 

2.  Appellants  claim  title  to  certain  property  in  the  city  of  New  York 
adjoining  piers  owned  by  them,  resting  their  titles  to  these  properties 
solely  upon  the  presumption  of  a  grant  arising  from  an  alleged  adverse 
user  in  connection  with  the  piers  mentioned.  Upon  hearings  before 
commissioners  of  estimate  and  apportionment  appointed  to  determine 
the  value  of  their  property  they  were  awarded  substantial  sums  for 
the  parcels  under  consideration.  The  charter  of  Greater  New  York 
provides  (L.  1897,  ch.  378,  as  amd.  L.  1901,  ch.  466,  §  71)  that  **  The 
rights  of  the  city  in  and  to  its  water  front,  ferries,  wharf  property,  land 
under  water,  public  landings,  whanes,  docks,  streets,  avenues,  parks, 
and  all  other  ])ublic  ])laces  are  here]\v  declared  to  l)e  inalienable." 
Claimants  assent  that  this  provision  of  the  charter  has  no  application 
because  their  ])rescriptive  rights  to  each  of  said  parcels  commenced  to 
run  prior  to  its  enact m(Mit  and  rely  solely  on  adverse  possession,  which 
did  not  commence  before  ISSO.  and  prc^sumption  of  a  grant.  Chapter 
574  of  the  Laws  of  1871  and  chapter  oo.j  of  {\w  Laws  of  1873,  as  included 
in  the  (Consolidation  Act  (L.  1882,  ch.  410)  and  in  the  present  charter 
(L.  1901,  ch.  466).  have  been  held  by  the  courts  to  recognize  and  affirm 
the  puri)ose  of  the  legislature  to  mak(^  the  property  of  the  city  con- 
stituting its  water  fronts  inaliena])]e.  The  decisions  sustaining  the 
power  of  the  city  of  New  York  to  sell  its  w  hnrves  and  piers  were  based, 
so  far  as  affected  by  the  question  of  adverse  possession,  upon  posses- 
sion with  claim  of  title  coninieneed  prior  to  1873.  Held,  that  upon 
the  record  and  th(^  statutes  there  is  no  presumption  of  such  a  grant 
in  1880  or  at  anv  other  time. 
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3.  Claim  of  appellants  is  also  made  to  two  other  parcels  upon  the 
ground  of  alleged  long  possession  under  claim  of  title,  it  having  inclosed 
the  bulkheads  in  a  system  of  sheds  and  piers  and  leased  the  same  in 
connection  with  the  leasing  of  such  sheds  and  piers.  Heldy  that,  for 
the  reasons  stated  in  connection  with  the  other  parcels,  and  because 
the  appellants'  claim  of  adverse  possession  is  in  hostility  to  certain 
covenants  contained  in  the  deeds  under  and  in  pursuance  of  which  they 
maintain  in  part  their  claims  in  this  proceeding,  the  appellants  have 
not,  either  as  a  matter  of  fact  or  law,  established  a  presumption  of  a 
grant  to  them  by  the  municipality  of  said  parcels. 

Matter  of  City  of  New  York  (Piers  Old  Nos.  8,  9,  10  &  11),  188  App. 
Div.  960,  affirmed. 

(Argued  January  7,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  20,  1919,  which  aifirmed  an  order  of 
Special  Term  denying  a  motion  by  the  appellants  herein 
for  confirmation  of  the  final  report  of  commissioners  of 
estimate  in  the  above-entitled  proceeding  and  directing 
said  commissioners  to  review  and  correct  their  said  report 
as  to  certain  damage  parcels  therein  set  forth. 

The  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

Cornelius  W,  Wickcrsham  and  George  W,  Wickersham 
for  appellants.  The  city  of  New  York  had  the  power  at 
any  time  after  the  year  1882  to  grant  to  claimants  or 
their  predecessors  the  right  to  build  and  maintain  the  piers 
designated  herein  as  parcels  ''  F-1  "  and  ^^  G-1,'^  and 
such  a  grant  will  be  i)resumed  from  their  open  and  adverse 
user  for  the  prescriptive  period.  (People  v.  N.  Y,  & 
S.  I.  F.  Co.,  G8  N.  Y.  71 ;  Mayor,  etc,  v.  Cons,  Gas,  Co,,  18 
N.  Y.  Supp.  536;  135  N.  Y.  253;  Griinmer  v.  Tenement 
House  De/pt.j  205  N.  Y.  549.)  Prior  to  1897  incorporeal 
rights  appurtenant  to  wharves  and  piers  were  alienable 
by  the  city  of  New  York.  {Mayor,  etc,,  v.  Hart,  95  N.  Y. 
443;  Matter  of  Cily  of  New  York,  217  N.  Y.  1;  Huthe  v. 
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Clarke,  L.  R.  25  Q.  B.  D.  391;  Matter  of  Hertle,  120  App. 
Div.  717;  199  N.  Y.  531;  Bank  v.  Kearny,  44  App.  Div. 
592;  State  v.  Gordon,  60  Mo.  383;  Davol  v.  Quinby,  11  Allen, 
208;  Cushman  v.  Glover,  11  III.  600;  Gilbert  v.  Holmes, 
64  111.  548;  Knickerbocker  Ice  Co.  v.  4M  St.  &  G.  St.  Ferry 
R.  R.  Co.,  85  App.  Div.  530;  176  N.  Y.  408;  177  N.  Y. 
528;  Kings  County  Fire  Ins.  Co.  v.  Stevens,  101  N.  Y.  411.) 
Claimants^  open  adverse  user  of  parcels  '^  F-1 ''  and  "  G-1 '' 
under  claim  of  right  for  more  than  twenty  years  was 
clearly  established  by  undisputed  evidence,  and  a  grant 
from  the  city  will  be  presumed  from  the  facts  shown. 
{Bell  V.  City  of  New  York,  77  App.  Div.  437;  Matter  of 
City  of  New  York  [Willard  Parker  Hospital],  217  N.  Y.  1.) 
The  Special  Term  erred  in  holding  that  the  so-called 
''  reservations  '^  in  early  deeds  estopped  claimants  from 
setting  up  title  by  prescription  as  to  the  strips  of  bulk- 
head ''  B-1  ''  and  ''  D-1.'^  {Craig  v.  Wells,  11  N.  Y.  315; 
Sherman  v.  Kane,  86  N.  Y.  57;  Kent  v.  Harcourt,  33  Barb. 
491;  Mc  Kinney  v.  Lanning,  139  Ind.  171.)  The  appel- 
lants' title  to  parcels  ^^  B-1  ''  and  ^^  D-1  ''  by  prescription 
was  clearly  established.  {Mayor,  etc.,  v.  Law,  6  N.  Y. 
Supp.  628;  125  N.  Y.  380;  Langdon  v.  Mayor,  etc.,  93  N.  Y. 
129;  Williams  v.  Mayor,  etc.,  105  N.  Y.  419;  Timpson  v. 
Mayor,  etc.,  5  App.  Div.  424.) 

William  P.  Burr,  Corporation  Counsel  {Charles  J. 
Nehrbas  and  Charles  D.  Olendorf  of  counsel),  for  respond- 
ent. Parcels  F-1  and  G-1  were  constructed  in  viola- 
tion of  express  legislative  enactment;  no  claim  of  title 
by  prescription  can  be  advanced  as  to  such  parcels,  for 
no  grant  can,  under  such  circumstances,  be  presumed. 
{People  V.  N.  Y.  &  S.  I.  Ferry  Co.,  OS  N.  Y.  71;  Matter 
of  Mayor,  etc.,  18  N.  Y.  Supp.  536;  People  v.  Vanderbilt, 
26  N.  Y.  287;  28  N.  Y.  396;  Ogdensburg  v.  Love  joy,  2  T. 
&  C.  83;  People  v.  Horton,  5  Hun,  516;  64  N.  Y.  610; 
Delaney  v.  Blizzard,  7  Hun,  7;  Lnvis  v.  A^.  Y.  &  H.  R.  R. 
Co.,  162  N.  Y.  202.)     The  claimants  are  estopped  from 
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claiming  title  by  adverse  possession  or  prescription  to 
the  wharfage  rights,  etc.,  appurtenant  to  the  two  strips 
of  bulkhead  designated  on  the  commission's  damage  map 
as  parcels  B-1  and  D-1.  {Kinyon  v.  Kinyon,  6  Misc. 
Rep.  584;  Mayor,  etc.,  v.  Law,  6  N.  Y.  Supp.  628;  125 
N.  Y.  380;  Burns  Bros.  v.  City  of  New  York,  178  App. 
Div.  615.)  Mere  open  and  notorious  possession  for  a 
period  of  twenty  years  is  not  sufficient  to  establish  a 
claim  of  adverse  possession  or  prescription.  {Heller  v. 
Cohen,  154  N.  Y.  299;  Kneller  v.  Lang,  137  N.  Y.  589; 
Casey  v.  Dunn,  25  J.  &  S.  381;  Matter  of  Department  of 
Public  Parks,  53  Hun,  550;  Driggs  v.  Phillips,  103  N.  Y. 
77;  St,  Vincent,  etc.  Orphan  Asylum  v.  City  of  Troy,  76 
N.  Y.  108.) 

Chase,  J.  The  commissioner  of  docks,  with  the 
approval  of  the  commissioners  of  the  sinking  fund,  and 
acting  for  and  on  behalf  of  the  city  of  New*York,  com- 
menced a  proceeding  in  1914  to  -acquire  Piers  Old  Nos. 
8,  9,  10  and  11,  North  river,  at  or  near  the  foot  of  Rector 
and  Carlisle  streets  with  appurtenant  bulkheads. 

The  claimants  at  the  time  were  the  owners  of  said 
piers  and  also  in  possession  of  a  strip  of  pier  extending 
along  the  north  side  of  Pier  Old  No.  11,  which  was  310.5 
feet  long  by  12  feet  wide.  The  said  strip  of  pier  was 
built  upon  piles,  heavily  floored  and  covered  with  a  roof, 
and  w^as  used  in  connection  with  Pier  Old  No.  11  as  a 
driveway  for  the  trucks  employed  in  loading  and  unload- 
ing vessels  moored  to  the  pier. 

They  were  also  in  possession  t)f  a  another  strip  of  pier 
on  the  north  side  of  Pier  Old  No.  10  which  was  194.71 
feet  long  and  20.7  feet  wide. 

Claimants  also  assert*title  to  a  portion  of  the  bulkhead 
between  Pier  Old  No.  11  and  Pier  Old  No.  10,  opposite 
the  westerly  end  of  Carlisle  street  and  immediately 
adjoining  Pier  Old  No.  11  on  the  south. 

In  the  brief  of  the  appellants  it  is  described  as  follows: 
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^^  It  is  merely  a  ^  string  piece  '  or  bulkhead  not  a  portion 
of  the  bed  of  the  street  and  is  8.8  feet  long.  The  right 
to  maintain  it  and  to  collect  wharfage  and  cranage 
therefrom  is  a  purely  incorporeal  right  involving  no  title 
to  the  fee  of  any  land.'' 

Claimants  also  assert  title  to  a  portion  of  the  bulkhead 
between  Pier  Old  No.  9  and  Pi^r  Old  No.  8,  opposite  the 
westerly  end  of  Rector  street  adjoining  Pier  Old  No.  8 
on  the  north,  which  is  9.48  feet  long.  The  said  strips  of 
pier  and  pieces  of  bulkhead  are  known  in  the  proceeding 
and  on  the  maps  respectively  as  parcels  F-1,  G-1,  B-1 
and  D-1. 

The  city  of  New  York,  in  its  proceeding  to  acquire  title 
to  the  old  piers,  did  not  include  the  pieces  known  as 
parcels  F-1,  G-1,  B-1  and  D-1,  because  it  asserted  then 
and  has  ever  since  maintained  that  the  claimants  have 
no  title  to  them  but  that  the  city  is  the  absolute  and 
unqualified  owner  of  such  rights  as  exist  and  are  designated 
as  stated. 

Parcel  B-1  is  included  within  the  bounds  of  Carlisle 
street  and  parcel  D-1  is  included  within  the  bounds  of 
Rector  street.  The  claimants  admit  that  they  have  no 
record  title  to  either  of  the  four  parcels  thus  described. 
They  rest  their  title  solely  upon  the  presumption  of 
a  grant  arising  from  an  alleged  adverse  user  of  said 
property  in  connection  with  the  old  piers  mentioned. 
It  is  not  asserted  nor  claimed  that  the  appellants  ever 
paid  rent  to  the  city  for  said  rights  or  pieces  of  property 
or  that  they  have  ever  had  a  Ic^aso  therefor,  or  a  license 
to  maintain  the  same.  -They  claim  to  have  held  and 
retained  them  as  a  matter  of  right. 

The  commissioners  of  estimate  and  assessment  made 
awards  to  the  several  owners  for  the  several  piei's  described 
in  the  proceeding  and  then  made  awards  for  ^^  damages 
to  the  wharfage  rights,  terms,  easements,  emoluments  and 
privileges  appurtenant  "  to  said  i^ers. 

The  awards  for  the  ixircels  under  consideration  were: 
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B-1 $1,616 

D-1 1,896 

F-1 19,230 

G-1 31,210 


53.952 


The  procoeding  so  far  as  it  relates  to  the  old  piers  has 
been  closed  and  the  damages  awarded  have  been  paid. 
The  city  objected  to  the  awards  for  parcels  B-1,  D-1, 
F-1  and  G-l.  The  Special  Term  denied  the  motion  to 
confirm  the  report  of  the  conmiissioners  so  far  as  it 
related  to  them.  An  appeal  was  taken  therefrom  to  the 
Appellate  Division,  v/here  the  order  den^^iiig  the  motion 
to  confirm  the  report  so  far  as  it  relat(Hl  to  parcels  B-1, 
D-1,  F-1  and  G-l  was  unanimously  affirmed.  {Mattel'  of 
City  of  Ncir  York,  ISS  App.  Div.  9()0.) 

An  appeal  has  been  taken  to  this  court  by  virtue  of  an 
order  granting  permission  therefor. 

Wlier(^  no  express  gi-ant  can  be  allowed  the  law  will  not 
resort  to  the  fiction  of  an  implied  grant  so  as  to  create 
a  prescriptive  right.  {Scallon  v.  Monhattan  Railway  Co., 
185  N.  Y.  859.) 

The  charter  of  (^ireater  New  York  ])rovides  (Laws  of 
1897,  chap.  87S,  as  anuMided,  L.  1901,  eh.  4(\i))  that  ''  The 
rights  of  the  city  in  and  to  it.s  water  front ,  ferries,  wharf 
property,  land  under  water,  j^ublic  landings,  whai'ves, 
docks,  streets,  avenuc^s,  parks,  and  all  ot.luT  public  places 
are  hereby  declared  to  he  infdieuahJe.''^     (S(^c.  71.) 

The  claimants  assent  that  the  provision  of  the  charter 
quoted  has  no  aj^plication  to  them  bc^cause  their  prescrip- 
tive right  as  to  each  of  said  ]:)arc(4s  commenced  to  run 
prior  to  its  enactment.  (SeaUou  v.  ManlialUui  Railway 
Co.,  sirpra.) 

It  may  be  assumed  that  at  least  prior  to  1S53  (Chap.  217 
10 
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of  the  Laws  of  1853)  all  public  property  in  the  city  of 
New  York  could  be  sold  in  the  manner  provided  by  statute 
in  the  name  of  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York.  {Mayor,  etc, ,  of  N.  Y.  v.  Hart,  95 
N.  Y.  443.)  Although  by  the  act  of  1853  a  special  limita- 
tion was  placed  upon  the  period  for  which  a  lease  could  be 
given  for  ferries,  docks,  piers  and  slips,  there  had  not, 
prior  to  the  reorganization  of  the  city  government  in  1870 
and  1871,  been  any  definite  policy  shown  by  the  statutes 
against  private  ownership  in  and  improvement  of  the  city 
water  front  or  parts  thereof.  However,  by  chapter  137 
of  the  Laws  of  1870  a  department  of  docks  with  powers 
to  be  established  and  defined  by  the  commissioners  of  the 
sinking  fund,  was  provided  for  (Sec.  99),  and  in  1871 
(Chap.  574  of  the  Laws  of  1871)  the  section  of  the  charter 
providing  for  a  department  of  docks  was  greatly  elabo- 
rated, and  by  it  a  change  of  policy  in  regard  to  the  control 
and  ownership  of  the  city  water  front  was  established, 
and  it  became  the  purpose  of  the  city  as  defined  by  the 
act  to  retain  its  ownership  of  all  wharves,  piers,  bulkheads 
and  structures  thereon,  and  waters  adjacent  thereto, 
and  all  slips,  basins  and  structures  thereon  and  the 
appurtenances,  easements,  uses,  reversions  and  rights  then 
owned  by  it,  and  to  acquire  and  hold  all  other  wharves, 
piers,  bulkheads  and  sti'uctures  thereon  and  waters 
adjacent  thei-eto,  and  all  slips,  basins  and  structures 
thereon  and  the  appurtenances,  easements,  uses,  rever- 
sions and  rights  together  constituting  the  entire  water 
front  of  the  city. 

Subdivision  2  of  section  6  of  the  act  of  1871,  which 
amended  section  99  of  the  act  of  1870,  provides: 

^'  2.  The  department  of  docks  in  the  city  of  New  York 
shall  have  exclusive  charge  and  control,  subject  in  the 
particulars  hereinafter  mentioned  to  the  commissioners 
of  the  sinking  fund  of  said  city,  of  all  the  wharf  property 
belonging  to  the  corporation  of  the  city  of  New  York, 
including  all  the  wharves,  piers,  bulkheads  and  structures 
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and  privileges  pertaining  to  any  wharf  property  in  said 
city  and  not  owned  by  said  corporation;  and  said  board 
may  acquire  the  same  either  by  purchase  or  by  process 
of  law,  as  herein  provided.     Said  board  may  agree  with 
the  owners  of  any  such  property,  rights,  terms,  easements 
or  privileges,  upon  a  price  for  the  same,  and  shall  certify 
such  agreement  to  the  commissioners  of  the  sinking  fund, 
and  if  said  commissioners  approve  of  such  agreement,  said 
board  shall  take  from  such  owners,  at  such  price,  the 
necessary  conveyances  and  covenants  for  vesting  said 
property,  rights,  terms,  easements,  or  privileges  in,  and 
assuring  the  same  to,  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  forever,  and  said  owners 
shall  be  paid  such  price  from  the  city  treasury,  as  herein- 
after provided.     If  the  said  board  shall  deem  it  proper  that 
the  said  corporation  should  acquire  possession  of  any  such 
wharf  property,  rights,  terms,  easements,  or  privileges  for 
which  no  price  can  be  agreed  upon  between  the  owners 
thereof  and  the  said  board,  the  said  board  may  direct  the 
counsel  to  the  corporation  of  said  city  to  take  legal 
proceedings  to  acquu-e  the  same  for  the  mayor,  aldermen 
and  commonalty  of  said  city,  and  the  said  counsel  to  the 
corporation  shall  take  the  same  proceedings  to  acquire  the 
same  as  are  by  law  provided  for  the  taking  of  private 
property  in  said  city  for  public  streets  or  places     *     *     * 
and  said  board  is  also  empowered  to  acquire  in  like  manner 
the  title  to  such  lands  under  water  and  uplands  as  shall 
seem  to  said  board  necessary  to  be  taken  for  the  improve- 
ment of  the  water-front." 

Subdivision  5  provides  for  the  establishment  and 
construction  of  wharves,  piers,  bulkheads,  basins,  docks 
or  slips  in  the  territory  embraced  in  the  plan  or  plans. 

Subdivision  6  provides  that  the  board  of  the  department 
of  docks  shall  regulate  the  charges  for  wharfage  and 
dockage  of  all  vessels  admitted  thereto,  and  it  further 
provides  that  said  board  ^'  may  in  the  name  and  for  the 
benefit  of  the  corporation  of  said  city  lease  any  or  all 
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of  such  property,  for  a  term  not  exceeding  ten  years,  and 
covenant  for  renewal  or  renewals,  at  advanced  rents,  of 
such  leases  for  terms  of  ten  years  each,  but  not  exceeding 
in  the  aggregate  fifty  years/' 

Subdivision  7  provides  for  enforcing  the  rules  of  the 
department  and  the  government  and  care  of  the  property. 
Subdivision  9  provides  for  a  report  to  the  mayor,  and 
subdivision  10  that  the  commissioners  of  the  land  office 
are  authorized  to  convey  to  the  city  the  land  under 
water  used  by  it  in  the  construction  of  wharves,  piers,  etc., 
under  the  act,  whenever  required  by  the  board  of  dock 
commissioners. 

Subdivision  12  provides:  '^  The  terms  '  property  '  and 
'  wharf  property,'  whenever  used  therein,  shall  be  taken 
to  mean  not  only  all  wharves,  piers,  docks,  bulkheads, 
slips,  and  basins,  but  the  land  beneath  the  same,  and  all 
rights,  privileges,  and  easements  thereto.'' 

In  1873  (Laws  of  1873,  chap.  335)  the  local  govern- 
ment of  the  city  of  New  York  was  again  reorganized. 
By  section  102  thereof  it  is  provided:  ^^  There  shall 
continue  to  be,  as  now  provided  and  recognized  by  special 
laws  and  ordinances,  a  board  of  commissioners  of  the 
sinking  fund,  composed  of  the  mayor,  recorder,  chamber- 
lain, comptroller  and  the  chairn)an  of  the  finance  com- 
mittee of  th(^  board  of  aldermen,  with  all  the  powers  and 
duties  now  assigned,  designated  and  ratified  by  existing 
laws  and  ordinances.  The  said  board  shall  have  power 
to  sell  or  lease,  for  the  highest  markctal^le  price  or  rental, 
at  p'ublic  auction  or  by  sealed  bids,  and  always  after 
public  advertisement  and  appraisal  under  the  direction  of 
said  board,  any  city  property,  except  wharves  and  fiersJ^ 

The  act  of  1873  repeals  substantially  all  prior  acts 
relating  to  the  city  of  New  York,  but  among  the  other 
parts  of  acts  saved  from  the  repeal  is  section  6  of  the  act 
of  1871,  from  which  we  have  quoted  at  length,  and  which 
gives  the  department  of  docks  subject  to  the  authority 
of  the  commissioners  of  the  sinking  fund  of  the  city  the 
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exclusive  powers  mentioned,  including  all  powers  there- 
tofore exercised  by  any  officer,  department  or  bureau 
of  the  corporation. 

The  provisions  of  the  acts  of  1871  and  1873  specially 
referred  to  or  quoted  were  in  substance  included  in  the 
ConsoUdation  Act  of  1882  (Laws  of  1882,  chap.  410) 
and  in  the  present  charter  of  Greater  New  York.  The 
courts  at  different  times  have  recognized  and  affirmed  that 
the  purpose  of  the  legislatures  of  1871  and  since  has  been 
to  make  the  property  of  the  city  constituting  its  "water 
front  inalienable. 

In Kingsland  v.  Mayor,  etc.,  of  N,  F.  (110  N.  Y.  569)  the 
court,  referring  to  chapter  574  of  the  Laws  of  1871,  say: 
'^  The  city  charter  of  the  previous  year  was  amended  so  as 
to  change  the  whole  dock  system  of  the  harbor.  The  law 
provided  for  a  plan  which  should  girdle  the  city  mth  new 
wharfs  and  piers,  belonging  whclly  to  the  municipality, 
and  ending  all  private  ownerships  along  the  water  front 
The  wharves  of  private  owners  were  to  be  purchased 
by  agreement,  or  taken  in  the  ordinary  manner  by  pro- 
ceedings under  the  right  of  eminent  domain.  '^     (Page  578.) 

^'  The  city  acted  under  the  Law  of  1871  by  adopting 
the  plan  which  involved  the  termination  of  all  private 
ownership  of  docks  and  wharves  and  the  construction 
of  a  new  outer  line.'^     (Page  581.) 

In  Williams  v.  'Maycyr,  etc.,  of  N.  Y.  (105  N.  Y.  419)  the 
court,  referring  to  the  acts  of  1870  and  1871  and  tlie  depart- 
ment of  docks,  say:  ^^  The  act  organizing  that  department 
will  and  was  intended  to  chang.e  utterly  the  water  front 
system  of  the  city.  Upon  the  new  line,  the  municipality 
is  to  build  all  docks  and  wharves  and  piers,  and  own  them 
all,  and  the  old  plan  of  wharves  and  piers  owned  by  indi- 
viduals is  to  be  swept  away.^'     (Page  437.) 

In  Langdon  v.  Mayor,  etc.,  of  .N.  Y.  (133  N.  Y.  6.28), 
again  referring  to  said  acts,  the  court  say:  ^^  The  system 
of  private  ownership  of  wharfage  rights  was,  however, 
cumbersome,  and  its   working   evidently   unsatisfactory. 
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The  material  prosperity  of  the  city  was  so  dependent 
upon  its  commerce  that  nothing  short  of  the  exclusive 
ownership  and  control  by  the  body  politic  of  all  the  docks 
and  other  like  facilities  required  for  the  encouragement  of 
ocean  and  river  traffic  woidd  be  sufficient  to  meet  the  wants 
of  the  public  in  this  respect.  The  legislature  recognized 
this  necessity  and  by  the  enactment  of  chapter  574 
of  the  Laws  of  1871,  inaugurated  a  radical  and  sweeping 
change  of  policy  upon  the  subject.  Private  ownership 
of  wharves  and  wharfage  rights  were  from  that  time  subjected 
to  a  process  of  extinction^     (Page  635.) 

In  Matter  of  Mayor,  etc.,  of  Neiv  York  (135  N.  Y. 
253)  the  court  say:  ^^  In  1871  the  legislature  changed 
entirely  the  general  system  by  which  this  duty  of  building 
bulkheads,  docks  and  piers  had  theretofore  been  performed. 
Instead  of  devolving  upon  private  owners  the  duty  of 
building  such  structures  and  giving  to  private  individuals 
the  right  to  collect  wharfage,  a  general  and  vast  system 
was  provided  for  by  the  act  of  1871  *  *  *,  The 
adoption  of  the  plan  spoken  of  contemplated  the  purchase 
or  erection  and  the  ])osscssion  and  ownership  by  the  city 
of  a  great  number  of  piers  to  the  exclusion  of  all  private 
ownership.^^  (Page  262.)  (See  Burns  v.  City  of  New 
York,  158  App.  Div.  729;  reversed,  for  a  reason  not 
affecting  the  question  no\v  considered,  213  N.  Y.  516; 
Langdon  v.  Mayor,  etc.,  of  N.   Y.,  93  N.  Y.   129.) 

The  intention  of  the  l(^f>;islature  to  prohibit  the  aliena- 
tion of  all  water  front  pi'ojK'i'ty  owned  l)y  the  city  would 
seem  to  be  included  in  its  purpose  to  authorize  and 
empower  the  city  to  obtain  and  continue  to  hold  complete 
control  of  its  water  front  as  provided  by  the  statutes. 
A  po\ver  of  sale  in  the  board  of  aldermen  is  not  only  not 
essential  to  the  accomplishment  of  the  purpose  of  the 
legislature  and  the  work  of  the  board  of  the  department 
of  docks  but  would  be  antagonistic  to  and  possibly 
destructive  of  its  work  and  purpose  as  defined  by  the 
statutes. 
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When  there  is  a  fair,  reasonable  and  substantial  doubt 
concerning  the  existence  of  an  alleged  power  in  a  munici- 
pality, the  power  should  be  denied.  (1  Dillon  on  Mun. 
Corp.  [5th  ed.]  §  237,  p.  448.) 

The  decisions  referred  to  by  the  appellants  as  sus- 
taining the  power  of  the  city  of  New  York  to  sell  its 
wharves  and  piers,  viz..  Matter  of  City  of  New  York 
(217  N.  Y.  1);  American  Ice  Company  v.  City  of  New 
York  (217  N.  Y.  402)  and  Bell  v.  City  of  New  York  (77 
App.  Div.  437)  were  based,  so  far  as  affected  by  the 
question  of  adverse  possession,  upon  possession  with 
claim  of  title  commenced  prior  to  1873. 

It  is  not  claimed  by  the  appellants  that  their  alleged 
adverse  possession  of  the  two  ^^  widened  parts  ''  of  the 
old  piers  commenced  prior  to  1880.  If  in  1880  and 
thereafter  until  1897  the  city  of  New  York  could  not 
have  sold  to  the  claimants  the  right  to  erect  and  maintain 
the  strips  of  pier  now  known  as  parcels  F-1  and  G-1, 
the  Special  Term  and  Appellate  Division  were  right  in 
refusing  to  sustain  awards  to  the  claimants  therefor. 

Without  discussing  the  other  reasons  asserted  by  the 
respondent  why  a  presumption  of  a  grant  of  said  parcels 
or  rights  therein  to  the  appellants  from  the  municipality 
could  not  be  sustained,  we  are  of  the  opinion  that  upon 
the  record  and  the  statutes  as  stated  above  there  is  no 
presumption  of  such  a  grant  in  1880  or  at  any  other 
time. 

The  order  so  far  as  it  relates  to  parcels  F-1  and  G-1 
should  be  affirmed. 

The  title,  if  any,  of  the  appellants  to  parcels  B-1  and 
D-1  is  based  upon  alleged  long  possession  thereof,  with 
claim  of  title  thereto.  The  respondent  denies  that  the 
appellants  have  ever  been  in  adverse  possession  of  said 
parcels,  and  it  also  asserts  that  they  are  estopped  from 
claiming  possession  thereof  adverse  to  it  because  of 
covenants  contained  in  deeds  of  lands  and  rights  given 
to  their  predecessors  in  title  as  in  such  deeds  expressly 


Matter  of  City  of  Is  .  Y.  (Pieks  Old  Nos.  8-11).     153 

1920.]  Opinion,  per  Chask,  J.  [228  N.  Y.] 

provided  and  under  which  deeds  title  to  such  lands  and 
rights  is  claimed  by  them. 

In  1838  West  street  opposite  Rector  and  Carlisle  streets 
as  laid  out  on  the  maps  of  the  city  was  under  water  in 
the  Hudson  river.  On  the  14th  day  of  September,  1838, 
two  deeds  were  given  by  the  mayor,  aldermen  and  com- 
monalty of  the  cit}^  of  New  York  to  predecessors  in  title 
of  the  appellants  to  lands  on  the  east  side  of  West  street. 
The  deeds  were  rocc^ivod  in  evidence  as  a  part  of  the 
appellants^  case.  One  of  these  deeds  was  given  to  Peter 
PchcT'merhorii  and  others,  executors,  etc.,  by  which  the 
city  (;f  Ne\v  York  conveyed  two  cert.ain  water  lots  ^*  vacant 
ground  and  soil  under  water,  made  land,  and  gained  out 
of  the  North  or  Iludsons  liiver."  One  lot  is  described 
as   at    the    n()riheast(Tlv   corner    of   Rector    and   West 

ft 

streets,  being  sevent^^-six  f(H^t  on  West  street  and  eighteen 
feet  eight  inches  on  Kedor  sti-eet.  The  other  lot  is 
described  as  at  the  s()ulh(^ast(Tly  corner  of  Rector  and 
West  streets,  being  tliiriy-one  feet  on  West  street  and 
nineteen  feet  ten  iiiclios  on  Rector  street.  The  lots  were 
further  desci'ilx^d  as  (extensions  int.o  the  river  of  land 
previously  granted  to  otliei*  persons  named. 

The  second  dcMul  siiniku'  in  ^)rni  was  given  to  Duncan 
P.  Campbell  and  otlicTs,  excTiitors,  etc.  It  describes 
another  certain  wati^lot  at  the  southeasterly  corner 
of  West  and  Carlisle  sti'tM^s  two  hundred  and  thirty-three 
feet  on  West  strcvt.  and  ten  fi^et  nine  inches  on  Carlisle 
street.  It  also  is  furllun*  ([(^^ciibed  as  an  extension  into 
the  river  of  })reinis(^s  j^xniously  granted  to  another 
person  nanuMl.  In  tlu^  SchcTnierhoi-n  deed  the  grantees 
covenanted  ^'  Foj-  tlaMnsclves,  their  heirs,  executors, 
administrators  and  assigns  '^  *  *  and  to  and  with 
the  said  parties  of  the  first  part  their  successors  and 
assigns  *  *  *  within  thrive  months  next  after  they 
shall  be  thei'eunto  retiuii'ed  by  the  said  parties  of  the 
first  part  or  their  sueec-^sors  *  *  *  at  their  own 
proper   cost^;   and   c!iarg('s,   build,   erect   and   make  and 
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finish  or  cause  to  be  built,  erected,  made  and  finished 
according  to  the  directions  of  the  said  parties  of  the  first 
part  or  their  successors,  a  good  and  sufficient  firm  wharf, 
bulkhead  or  street  seventy  feet  in  width  in  front  of  and 
over  and  across  the  premises  hereby  granted  from  the 
northerly  to  the  southerly  side  thereof  being  a  part  of 
West  street  and  also  one  other  good  and  sufficient  firm 
wharf  or  street  forty-three  feet  in  width  between  the 
two  above  described  lots  hereby  gi'anted  and  continued 
to  the  said  river  being  the  continuation  of  Rector  street 
as  the  said  streets  are  laid  out  and  designated  on  the 
said  map.'' 

The  grantees  also  covenanted  that  they  and  their 
executors,  administrators  or  assigns  or  some  of  them 
shall  and  will  ^^  from  time  to  time  and  at  all  times 
hereafter  at  their  own  proper  costs,  charges  and  expenses 
uphold  and  keep  in  good  order  and  repair  the  whole  of 
those  parts  of  the  said  streets  and  bulkheads  which  the 
said  parties  of  the  second  part  have  covenanted  to 
build  *  *  *  and  also  that  the  same  shall  forever 
thei'eafter  continue  to  be  and  remain  public  streets  and 
highwa3's  for  the  free  and  common  use  of  the  inhabitants 
of  the  said  city     *     *     *.'' 

liy  the  deed  it  was  covenanted  that  the  parties  of  the 
second  part  should  ^^  enjoy,  take,  receive  and  hold  to  their 
own  proper  use  *  *  *  all  manner  of  wharfage, 
cranage,  advantages  and  emoluments  growing  or  accruing 
by  or  from  that  part  of  the  westerly  side  of  West  street 
lying  in  front  of  the  premises  hereby  granted  and  fronting 
on  the  said  Hudson  River.'' 

It  is  therein  further  covenanted  and  agreed  ''  that  all 
vianncr  of  wharfage^  cranage,  advantages,  and  emoluments 
to  groio  or  accrue  along  the  westerly  end  of  Rector  street 
shall  be  and  the  same  is  hereby  reserved  for  the  parties  of 
the  first  part  {the  city)  their  successors  and  assigns  and 
ma}^  be  received  and  collected  by  them  for  their  own 
use  and  benefit." 
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Covenants  similar  in  form  and  substance  were  con- 
tained in  the  deed  to  Campbell  and  others,  except,  of 
course,  such  covenants  related  to  that  part  of  West 
street  opposite  the  property  in  that  deed  described  and 
to  the  continuation  of  Carlisle  street  instead  of  the 
continuation  of  Rector  street. 

The  streets  and  wharves  were  built  accordingly  and 
it  is  with  reference  to  the  face  of  the  wharves  on  the 
westerly  side  of  West  street  at  the  continuation  of  Rector 
and  Carlisle  streets  respectively  that  the  claim  is  now 
made. 

The  respondent  claims  that  an}^  work  done  or  possession 
had  and  continued  by  the  grantees  in  the  deeds  mentioned 
and  their  successors  in  title,  was  done  and  continued 
pursuant  to  the  covenants  contained  in  said  deeds. 

The  claim  of  the  appellants,  as  we  understand  it,  is, 
that  because  of  their  having  inclosed  the  bulkheads  in 
a  system  of  sheds  and  j^iers  and  leased  the  same  in 
connection  with  the  leasing  of  such  sheds  and  piers,  it 
should  have  been  found  that  they  have  held  the  parcels 
of  bulkhead  under  consideration  in  such  open  hostility 
and  antagonism  to  the  city  as  to  inaugurate  and  continue 
an  adverse  possession  on  which  to  found  a  title  thereto. 

The  Special  Term  held  in  substance  that  the  parcels 
were  always  within  the  ])ubhc  streets  of  the  city  and  that 
any  possession  of  the  incorporeal  rights  constituting  the 
claim  of  appellants  and  their  predecessors  in  title  has 
always  been  in  pursuance  of  the  covenants  contained 
in  the  deeds  from  the  city. 

The  same  questions  relating  to  the  possibility  in  any 
case  of  sustaining  a  presumption  of  a  grant  to  the  appel- 
lants arises  in  respect  to  parcels  B-1  and  D-1  as  in  the 
case  of  parcels  F-1  and  G-1.  For  the  reasons  stated 
and  because  the  appellants^  claim  of  adverse  possession 
is  in  hostility  to  the  covenants  contained  in  the  deeds 
under  and  in  pursuance  of  which  they  maintain  in  part 
their    claims    in    this    proceeding,    we    think    that   even 
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admitting  and  considering  the  resolutions  of  the  board 
of  the  department  of  docks  which  were  excluded  by  the 
commissioners  the  appellants  have  not  either  as  a  matter 
of  fact  or  law  established  a  presumption  of  a  grant  to 
them  by  the  municipality  of  said  parcels  B-1  and  D-1. 

The  order  so  far  as  it  relates  to  parcels  B-1  and  D-1 
should  be  affirmed. 

The  order  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  Crane 
and  Andrews,  J  J.,  concur. 

Order  affirmed. 


Paul  G.  Tismer,  Appellant,  v.  The  New  York  Edison 

Company,  Respondent. 

Electric  light  corporation  —  action  against  corporation  to 
recover  penalties  for  its  refusal  to  supply  lights  to  customer  — 
unreasonable  and  illegal  exaction  as  condition  of  customer's 
having  lights  —  Statute  of  Limitations  —  computation  of 
time  of  running  of  statute. 

1.  An  electric  light  corporation  may  condition  its  supply  of  current 
upon  the  safety  of  the  customer's  equipment  and  establish  reasonable 
regulations  for  the  purpose  of  assuring  itself  that  the  condition  has 
been  fulfilled,  but  the  application  by  the  customer  and  its  acceptance 
by  the  corporation  make  out  the  contract,  wliich  defines  their  respective 
rights  and  duties. 

2.  Defendant,  an  electric  light  company,  by  a  contract  with  plaintiff, 
undertook  to  supply  electric  current  for  light  and  power  to  plaintiff 
subject  to  the  sole  condition  that  the  sup])ly  sliould  not  begin  "  until 
the  equipment  shall  have  been  approve  d  l)y  the  constituted  authorities 
and  by  the  company."  Plaintiff  furnished  the  certificate  of  the  depart- 
ment of  water  supply,  gas  and  electricity  of  the  city  of  New  York, 
which  was  the  ai)proval  of  the  "  constituted  authorities  "  (Greater 
N.  Y.  Charter,  §§  519,  524).  Defendant  refused  to  reconnect  its  wires 
which  it  had  disconnected,  unless,  and  until,  it  was  furnished,  at 
plaintiff's  expense,  with  a  certificate  of  the  New  York  Board  of  Fire 
Underwriters,  which  is  not  an  agency  of  the  government  but  merely  a 
voluntary  association  and  has  no  authority  to  impose  commands 
which  householders  are  required  to  obey.  The  plaintiff  refused  to 
pay  for  this  certificate  and  brought  this  action  to  recover  the  penalties 
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provided  for  by  statute  (Trans.  Corp.  Law,  §  62;  Cons.  Laws,  ch.  63) 
for  defendant's  refusal  to  supply  light.  Held,  that  the  plaintiff  in 
resisting  defendant's  demand  for  the  fire  underwriters*  certificate  was 
resisting  an  illegal  exaction  and  that  he  is  entitled  to  recover  the  pen- 
alties prescribed  by  the  statute. 

3.  Plaintiff's  cause  of  action  is  not  barred  by  the  three-year  Statute 
of  Limitations  (Code  Civ.  Pro.  §  383,  subd.  3).  Assuming  that  the 
cause  of  action  occurred  as  soon  as  the  electric  current  was  cut  off  it 
accrued  on  July  13,  190S,  and  the  action  was  begun  July  13,  1911. 
Under  the  statute;  (General  Construction  Law,  §  20;  Cons.  Laws,  ch. 
22,  as  amd.  by  Laws  of  1910,  ch.  347)  the  day  from  which  any  specified 
period  of  time  is  reckoned  sliall  be  excluded  in  making  the  reckoning. 
The  first  day  is  excluded  in  the  computation  of  years  as  well  as  in  the 
computation  of  days,  weeks  or  months  and,  that  day  being  excluded, 
the  action  was  commenced  in  time.  {Aultman  di:  Taylor  Co.  v.  Sijme, 
163  N.  Y.  54,  obsolete.) 

Tismer  v.   New  Y\)rl:  Edison  Co.,  170  App.  Div.  047,  reversed. 

(Argued  November  25,  1919;  decided  February  24,  1920.) 

Appeal  from  a  judgment  entered  December  14,  1915, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  u])on  a  verdict  directed 
by  the  court  and  directing  a  dismissal  of   the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

A,  M.  Sperrij,  W.  E.  Filzsivivions  and/.  Vernon  Weis- 
brod  for  appellant.  The  Statute  of  Limitations  is  not  a 
bar  to  this  action.  (L.  ISOO,  ch.  56(),  §  ()5;  Jojies  v. 
Rochester  Gas  d'  El.  Co.,  7  App.  Div.  474;  loS  N.  Y.  678; 
Meiers  y.  Met.  Gas  Eight  Co.,  11  Daly,  11!);  Shelley  v.  West- 
cfiester  Lighting  Co.,  139  App.  Div!  (i9();  204  X.  Y.  G41; 
128  App.  Div.  S90;  Hoeh  v.  Brooklyn  Bor.  Gas  Co.,  117 
App.  Div.  SS2,  8S3,  SS4;  Levine  v.  Brooklyn  Union  Gas 
Co. J  146  App.  Div.  464;  Reiser  v.  Edison  Eleetric  Illvrn, 
Co.  of  Brooklyn,  76  ]\Iisc.  Tlep.  563;  Hollander  v.  West- 
chester Lighting  Co.,  79  ]\Iisc.  Rep.  646.)  The  Edison 
Company's  requirement  of  a  certificate  from  the  New 
York  Board  of  Fire  Under\vritei>;  was  umTasonable  and  not 
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made  in  good  faith.  ( People  ex  rel.  Percival  v.  P.  S.  Comm., 
163  App.  Div.  705;  318  1 12  Tons  of  Coal,  14  Blatchf. 
453;  Frank  v.  Paducah  Water  Supply  Co,,  11  S.  W.  Rep. 
432;  City  of  Chicago  v.  Rumpff,  45  111.  90;  Shir  as  v.  Emng, 
48  Kan.  170;  Citizens  G.  &  0,  Mining  Co.  v.  Whipple, 
32  Ind.  App.  203;  City  of  New  York  v.  Streeter,  180  N.  Y. 
507;  City  of  New  York  v.  Matthews,  180  N.  Y.  41;  Wilkes 
V.  Dinsman,  7  How.  [U.  S.]  88;  Saranac  Land  &  Timber 
Co.  V.  Roberts,  208  N.  Y.  288;  People  ex  rel.  Stone  v.  Minck, 
21  N.  Y.  539;  Culp  v.  City  of  New  York,  146  App.  Div. 
326;  Hartwell  v.  Root,  19  Johns.  344.) 

Charles  I.  Taylor  and  Thomas  H.  Beardsley  for  respond- 
ent. Defendant's  requirement  of  a  certificate  from  the 
New  York  Board  of  Fire  Underwriters  as  to  the  safety 
of  interior  electrical  installations  is  a  reasonable  and  proper 
regulation  and  in  the  public  interest.  {Schmeer  v.  Gas 
Light  Co.,  147  N.  Y.  529;  Benson  v.  Am.  Tel.  Co.,  102  N.  Y 
Supp.  206;  Montgomery  v.  Buffalo  Ry.  Co.,  105  N.  Y.  139; 
Avery  v.  A^  Y.  C.  &  H.  R.  R.  R.  Co.,  121  N.  Y.  31.) 
Plaintiff's  claim  is  barred  by  the  Statute  of  Limitations. 
(Code  Civ.  Pro.  §§  380,  383,  subd.3;  Ault7nan  &  Taylor 
Co.  V.  Sjjme,  163  N.  Y.  54;  Benoit  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  94  App.  Div.  24;  Vosev.  Knhn,  45  Misc.  Rep. 
455;  People  v.  Lnther,  1  Wend.  42;  Parker  v.  Pierce,  120 
N.  Y.  221;  Ryer  v,  Prud.  Mt.  Co.,  185  N.  Y.  6;  Hoch  v. 
B.  B.  Gas  Co.,  117  App.  Div.  882;  Meiers  v.  Met.  Gas 
Light  Co.,  11  Daly,  119;  Shelley  v.  Westchester  Lighting 
Co.,  119  App.  Div.  61;  Shelley  v.  Westchester  Lighting  Co., 
128  App.  Div.  890;  204  N.  Y.  641;  Levine  v.  Brooklyn 
Union  Gas  Co.,  144  App.  Div.  464.) 

Cardozo,  J.  This  action  was  brought  under  section  65 
of  chapter  566  of  the  Laws  of  1890  (now  section  62  of  the 
Transportation  Corporations  Law ;  Consol.  Laws,  chap.  63) 
to  recover  penalties  for  the  defendant's  refusal  to  supply 
the  plaintiff  with  electric  light. 
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On  January  27,  1908,  the  plaintiff  made  application  to 
the  defendant  in  wTiting  that  it  supply  electric  current 
to  an  equipment  for  ^'  about  ten  ^^  incandescent  lamps  and 
one  one-horse  power  motor  in  the  building  No.  63  Grand 
street  in  the  city  of  New  York  for  the  period  of  one  year, 
and  thereafter  until  termination  by  notice  of  thirty  days. 
^'  The  meter  and  service  applicances  necessary  to  connect 
the  customer's  equipment  with  its  mains/'  were  to  be 
furnished  by  the  company.  '^  The  wiring  equipment  and 
appurtenances  ''  were  to  be  ^^  furnished  by  the  customer, 
who  shall  maintain  the  same  in  condition  required  by 
the  constituted  authorities ;  but  the  company  shall  not  be 
required  to  supply  current  hereunder  until  the  equipment 
shall  have  been  approved  by  the  constituted  authorities 
and  by  the  company.''  This  application,  which  had  been 
made  on  one  of  the  defendant's  printed  forms,  was 
accepted  by  the  defendant  in  writing  on  February  1,  1908. 
Both  sides  concede  that  at  the  time  of  the  acts  complained 
of  by  the  plaintiff,  these  two  papers,  the  application  and 
the  acceptance,  made  out  the  contract  which  defined  the 
rights  and  duties  of  company  and  customer. 

The  wiring  equipment  and  appurtenances  furnished 
by  the  plaintiff  wore  inspected  by  the  department  of 
water  supply,  gas  and  electricity  of  the  city  of  New  York 
and  by  the  board  of  fire  underwriters.  The  plaintiff 
forwarded  to  the  defendant  on  ]\Iarch  6,  1908,  a  certificate 
of  approval  by  the  city  department.  He  also  forwarded 
on  the  same  day  a  letter  signed  b}^  the  chief  inspector  of 
the  board  of  fire  underwriters  to  the  effect  that  on  payment 
of  its  inspection  fee  of  $2.50  a  certificate  of  approval 
would  be  issued.  About  this  time  the  equipment  was 
connected  somehow  and  by  some  one  with  the  defendant's 
wires;  and  for  some  months  thereafter  the  defendant 
supplied  current,  for  which  it  rendered  bills  and  received 
payment  at  monthly  intervals.  There  was  no  complaint 
until  June  30,  1908,  when  the  defendant  wrote  that  the 
certificate  of  approval  of  the  board  of  fire  underwriters 
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had  not  yet  been  received.  The  plaintiff  made  no 
response,  and  on  July  13,  1908,  the  defendant  without 
warning  disconnected  the  equipment  and  cut  off  the 
supply  of  current.  It  stated  a  month  later,  in  response  to 
an  inquiry  from  the  plaintiff,  that  some  defects,  which  it 
made  no  attempt  to  explain,  had  been  reported  by  the 
board,  but  it  gave  notice  at  the  same  time  that  even  though 
these  undisclosed  defects  were  corrected,  it  would  refuse 
to  reconnect  its  wires  until  furnished  with  the  desired 
certificate.  On  receipt  of  this  notice  the  plaintiff  made 
some  trifling  changes,  substituting  eleven  incandescent 
lights  for  ten,  but  leaving  the  extent  of  his  equipment  in 
other  respects  the  same.  The  change  was  approved  by 
the  city  department,  and  its  certificate  forwarded  to  the 
defendant  on  September  30,  1908.  At  the  same  time  the 
plaintiff  made  a  second  application  in  which  he  requested 
electric  current  for  an  equipment  of  eleven  incandescent 
lamps.  His  letter  concluded  with  these  words:  ^^  I  want 
to  say  that  I  am  prepared  and  offer  to  comply  with  any 
proper  requirements  of  youi'  company,  but  I  do  and  shall 
always  continue  to  refuse  to  furnish  you  w^ith  a  certificate 
of  the  New  York  Board  of  Fire  Underwriters,  if  I  have  to 
pay  $2.50,  or  any  other  sum,  to  get  it."  The  defendant 
answered  on  October  1,  1908,  that  without  the  certificate 
no  current  would  be  supplied.  Following  this  refusal,  the 
plaintiff  waited  till  July  13,  1911,  when  he  brought  this 
action  to  recover  the  penalties  accumulated  since  July  13, 
1908.  He  had  a  judgment  at  1'rial  Tei"m  upon  a  verdict 
directed  i'n  his  favor.  The  judgment  was  reversed  at  the 
Appellate  Division,  and  the  complaint  dismissed. 

The  statute  says  that  an  elc^ctric  light  corporation  shall 
supply  electric  light  for  lighthig  ]nu'])oses  upon  the  written 
application  of  an  owner  or  occupant  of  premises  within 
one  hundred  feet  of  its  wires,  ''  and  if  for  the  space  of  ten 
days  after  such  application,  and  the  deposit  of  a  reason- 
able sum  *  *  '''  if  i-ecjuired,"  the  coi'poi'ation  shall 
refuse  or  neglect  to  supply  el(  ctric  light,  it  ^'  shall  forfeit 
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and  pay  to  the  applicant  the  sum  of  ten  dollars,  and  the 
further  sum  of  five  dollars  for  every  day  thereafter  during 
which  such  refusal  or  neglect  shall  continue  ^'  (Trans- 
poration  Corporations  Law,  sec.  G2;  formerly  L.  1890, 
ch.  566).  The  penalty  has  its  origin  in  the  statute,  but 
the  duty  to  serve  would  exist  without  the  statute,  for  it 
results  from  the  acceptance  of  the  franchise  of  a  public 
service  corporation  {People  ex  rel.  Cayuga  Power  Corp,  v. 
Public  Service  Comm.,  226  N.  Y.  527,  532).  In  spite  of 
this  duty,  we  do  not  question  the  defendant's  right  to 
condition  its  supply  of  current  upon  the  safety  of  the 
customer's  equipment,  and  to  establish  reasonable  regu- 
lations for  the  purpose  of  assuring  itself  that  the  condition 
has  been  fulfilled.  In  determining  this  case,  however, 
our  concern  is  not  with  the  regulations  which  the  defend- 
ant might  have  adopted.  Our  concern  is  with  the 
regulations  which  the  defendant  did  adopt.  By  its 
contract  with  the  plaintiff,  it  undertook  to  supply  electric 
current  subject  to  the  sole  condition  that  the  supply 
should  not  begin  '^  until  the  e(|uipmcnt  shall  have  been 
approved  by  the  constituted  autliorities  and  by  the 
company."  The  plaintiff  furnished  the  certificate  of  the 
department  of  water  supply,  gas  and  electricity.  That 
was  the  approval  of  ^'  the  constituted  authorities " 
(Greater  N.  Y.  Charter,  sees.  519,  524).  The  board  of 
fire  underwriters  is  not  an  agency  of  government.  It 
has  no  authority  to  impose  connnands  \\'hich  householders 
are  required  to  obey.  It  is  nothing  l)ut  a  voluntary 
association  of  private  persons  without  official  rank  or 
powders  {Newcoinh  v.  Boston  Protective  Dcpt.y  151  Mass. 
215).  The  words  '^  constituted  authorities  "  must  mean 
the  same  thing  in  the  provision  for  preliminary  approval 
as  they  do  in  the  provision,  contained  in  the  same  sentence, 
by  which  the  customer  pledges  his  submission  to  sub- 
sequent requirements.  Submission  is  due,  not  to  those 
whom  custom  may  point  out  as  competent  to  advise, 

11 
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but  to  those  whom  the  law  has  designated  as  empowered 
to  command.  The  constituted  authorities  having 
approved,  all  that  was  lacking  was  the  approval  of  the 
company  itself.  The  company  might  inspect,  and  if 
reasonably  dissatisfied  as  a  result  of  the  inspection, 
might  decline  to  approve.  In  making  an  inspection,  it 
might  select  as  its  agent  the  board  of  fire  underwriters  or 
any  other  representative  it  pleased.  It  might  gather 
evidence  from  any  source.  It  might  seek  advice  in  any 
([uarter.  None  the  k^ss,  the  ultimate  decision  was  to  be 
its  own;  and  in  gathering  evidence  or  seeking  counsel,  it 
was  en}i.<2;htening  its  own  judgment,  and  guiding  its  own 
choice.  The  question  is  whether  the  cost  of  that  process 
is  to  be  cliarged  upon  the  customer.  The  defendant  did 
not  refuse  to  suppl}^  current  on  the  ground  that  the 
equipment,  when  inspected  by  its  agents,  or  by  the  dele- 
gates of  its  confidence,  was,  in  truth,  defective.  No 
attempt  to  sustain  its  refusal  on  that  ground  is  made 
iu  this  court.  The  defendant's  gi'ievance  is  merely  this: 
l.hat  the  expert  whom  it  selected,  even  though  satisfied 
with  the  equipment,  will  make  no  written  report  of 
satisfaction  in  default  of  a  fee,  which  the  customer 
declines  to  pay.  If  the  duty  to  pay  was  not  put  upon 
the  customer  by  the  contract,  the  grievance  is  unreal. 

We  Mnd  nothing  in  the  contract,  whereby  the  defendant 
i-eserved  the  right  to  charge  against  an  applicant  the 
services  of  its  own  agents  engaged  in  its  own  business, 
or  the  expenses  incuired  in  tlie  i)r()cess  of  informing  its 
own  judgment.  AYh(^llier  it  might  have  declined  to  enter 
into  the  contract  unless  the  a])i)licant.  would  assume 
that  obligation,  is  a  (question  not  l)efore  us.  The  decisive 
consideration  here  is  that  tlie  a]^pUcant  did  not  assume 
the  obligation,  and  the  defendant  did  enter  into  the 
contract.  Having  done  that,  it  was  no  longer  free  to 
make  its  duty  to  perform  dependiMit  upon  new  conditions. 
Reservation  of  the  riglit  to  approve  or  (Usapprove  is  not 
equivalent  to  reservation  uf  thc^  lij^ht  to  charge  for  the 
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expense  of  ascertaining  whether  there  shall  be  approval 
or  disapproval.  A  promise  that  work  will  be  done  to 
the  satisfaction  of  another  does  not  involve  a  promise  to 
assume  the  cost  of  the  inspection  by  which  satisfaction 
will  l)e  determined.  We  hold,  therefore,  that  the  plaintiff 
in  resisting  the  demand  for  this  certificate,  was  resisting 
an  illegal  exaction.  If  that  is  so,  it  is  no  concern  of  ours 
whether  his  conduct  is  to  be  characterized  as  praiseworthy 
or  petty  {Morningstar  v.  Lafayette  Hotel  Co.,  211  N.  Y. 
465,  468).  Nor  has  the  defendant  been  taken  unawares. 
There  was  no  uncertainty  in  the  customer's  objections, 
no  chance  of  misconceiving  the  reason  for  resistance. 
Each  party  to  the  controversy  was  standing  on  his  legal 
rights,  and  was  willing  to  abate  no  fragment  of  them. 
With  each,  it  was  a  question  of  summum  jus.  We  cannot 
judge  them  otherwise  than  by  the  rigid  law  to  which 
they  have  appealed. 

The  Statute  of  Limitations  supplies  no  defense.  For 
the  purpose  of  the  argument  we  may  assume,  without 
intending  to  express  the  belief,  that  the  cause  of  action 
accrued  as  soon  as  the  current  was  cut  off,  and  not  ten 
days  thereafter.  In  that  view,  it  accrued  on  July  13, 
1908,  and  the  action  was  begun  on  July  13,  1911.  The 
period  of  limitation  applicable  is  three  years  (Code  Civ. 
Pro.  sec.  383,  subd.  3).  The  defendant  argues  that  in 
reckoning  this  period,  the  day  on  which  the  cause  of  action 
accrued  must  be  included,  and  hence  that  the  action  was 
a  day  too  late.  In  support  of  that  argument,  we  are 
referred  to  our  ruling  in  Anltman  &  Taylor  Co.  v.  Syme 
(163  N.  Y.  54),  decided  in  1900.  The  Statutory  Con- 
struction Law  then  read  (sec.  27) :  '^  The  day  from  which 
any  specified  number  of  days,  weeks  or  months  of  time 
is  reckoned  shall  be  excluded  in  making  the  reckoning.'* 
Because  the  statute  mentioned  only  days,  weeks  or 
months,  w^e  held  that  it  had  no  application  to  the  reckoning 
of  years.  That  decision  has  become  ol)S()lete  through 
an    amendment    of    the    statute.     ''  In    computing    any 
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specified  period  of  time  from  a  specified  event,  the  day 
upon  which  the  event  happens  is  deemed  the  day  from 
which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded 
in  making  the  reckoning ''  (General  Construction  Law 
[Cons.  Laws,  ch.  22],  sec.  20,  as  amended  by  L.  1910,  ch. 
347).  The  first  day  is  now  excluded  in  the  computation 
of  years  as  well  as  in  the  computation  of  days,  weeks  or 
months.     That  day  being  excluded,  the  action  is  in  time. 

The  judgment  of  the  Appellate  Division  should  be 
reversed,  and  that  of  the  Trial  Term  affirmed,  with  costs 
in  the  Appellate  Division  and  in  this  court. 

HiscocK,  Ch.  J.,  HoGAN,  Pound  and  Elkus,  JJ., 
concur;  Collin  and  McLaughlin,  JJ.,  dissent. 

Judgment  .reversed,  etc. 


Elizabeth  Martin,  as  Administratrix  of  the  Estate  of 
William  J.  Martin,  Deceased,  Appellant,  v,  Samuel 
A.  Herzog,  Respondent,  Impleaded  with  Another. 

Negligence  —  Highway  Law  —  driving  a  vehicle  at  night  on 
public  highway  without  lights  is  negligence  —  erroneous 
charge. 

1.  Where  a  case  has  been  tried  and  argued  on  the  assumption  of  a 
certain  fact,  it  is  not  important  whether  that  fact  might  have  been  a 
question  for  the  jury.  A  controversy  put  out  of  a  case  by  the  parties 
is  not  to  be  put  into  it  by  the  court. 

2.  Evidence  of  a  eolHsion  occurring  more  than  an  hour  after  sundown 
])otween  an  autoniol^ilc  and  an  unseen  buggy,  proceeding  without  the 
lights  required  by  the  statute  (Highway  Law  [('ons.  Laws,  ch.  25), 
§  329-a,  as  amended  by  L.  lOL^S,  ch.  3G7),  is  evidence  from  which  a 
causal  connection  may  be  inferred  between  the  collision  and  the  lack 
of  -signals. 

3.  Where,  in  an  action  to  recover  for  the  death  of  plaintiff's  intestate, 
killed  in  a  collision  between  a  wagon  in  which  decedent  was  riding  at 
night  and  an  automobile,  negligence  was  charged  against  the  driver  of 
the  car  in  that  he  did  not  keep  to  the  right  of  the  center  of  the  highway, 
and  negligence  against  decedent,  who  was  driving  the  wagon,  in  that 


Martin  v,  Herzog.  165 

1920.]  statement  of  case.  [228  N.  Y.] 

he  was  traveling  without  lights  as  required  by  the  statute,  it  was  error 
for  the  court  to  charge,  at  plaintiff's  request,  that  "  the  fact  that  the 
plaintiff's  intestate  was  driving  without  a  light  is  not  negligence  in 
itself."  They  should  have  been  told  not  only  that  the  omission  of 
the  Ughts  was  negligence,  but  that  it  was  "  prima  facie  evidence  of 
contributory  negligence,"  i.  e.,  that  it  was  sufficient  in  itself,  unless 
its  probative  force  was  overcome,  to  sustain  a  verdict  that  the  decedent 
was  in  fault. 

Martin  v.  Herzog,  176  App.  Div.  614,  affirmed. 

(Argued  December  11,  1919;  decided  February  24,  1920.) 

Appeal  from  an  order  of  the  xVppellatc  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  February  2,  1917,  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  granting  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Hugh  A,  Thornton  and  Martin  J,  Tierney  for  appellant. 
The  omission  of  plaintiff's  intestate  to  have  a  light  upon 
his  vehicle  was  not  prima  facie  evidence  of  contributory 
negligence  by  him.  {A?nbcrg  \\  Kinlcyy  214  N.  Y.  531; 
Barr  v.  Green,  210  N.  Y.  252;  Kelly  v.  .V.  F.  aS'.  Rys.  Co., 
207  N.  Y.  342;  Mariano  v.  Lehmaier,  173  N.  Y.  530; 
Donnelly  v.  City  of  Rochester,  166  N.  Y.  315;  Graham  v. 
Manhattan  Ry.  Co.,  149  N.  Y.  336;  McRickard  v.  Flint, 
114  N.  Y.  222;  Briggs  v.  N.  Y,  C.  ct  //.  /?.  R.  R.  Co.,  72 
N.  Y.  26;  McGrath  v.  N.  Y.  C.  R.  R.  Co.,  (>3  N.  Y.  522; 
Knupfle  V.  Knickerbocker  Ice  Co.,  84  N.  Y.  4(SS;  Fliicker 
V.  Zeigle  Brewing  Co.,  20*1  N.  Y.  40;  Orr  v.  Baltimore  & 
0.  R.  Co.,  168  App.  Div.  548;  Shields  v.  Pugh  &  Co., 
122  App.  Div.  586;  Koch  v.  Fo:x,  71  App.  Div.  288;  Buys 
v.  Third  Ave,  R.  R.  Co.,  45  App.  Div.  11 ;  McCamhley  v. 
Staten  Is.  M.  R.  R.  Co.,  32  App.  Div.  346;  McCaidey  v. 
Schneider,  9  App.  Div.  279;  Fox  Co7istr.  Co.,  Inc.,  v. 
Dailey^s  Towing  Line,  Inc.,  180  App.  Div.  593;  Fittenv. 
Sumner,    176   App.    Div.   617;  Karpelcs    v.   Heine,   227 
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N.  Y.  74.)  The  court^s  charge  in  reference  to  contribu- 
tory negUgence  was  correct  in  every  respect  and  not  preju- 
dicial error.  {Kelley  v.  N.  Y.  C.  Rtjs,,  207  N.  Y.  342; 
Mendelson  v.  Van  Rensselaer ,  118  App.  Div.  516;  Barr 
V.  Green,  210  N.  Y.  252;  Amberg  v.  Kinley,  214  N.  Y. 
531.) 

Herbert  C.  Smyth ^  Roderic  Wellman  and  Alfred  W. 
Andrews  for  respondent.  The  refusal  to  charge  defend- 
ant's request,  that  the  absence  of  a  light  on  the  buggy  was 
prima  facie  evidence  of  contributory  negligence,  was 
prejudicial  error.  {Amberg  v.  Kinley,  214  N.  Y.  531; 
Racine  v.  Morris,  201  N.  Y.  240;  Jettcr  v.  N.  F.  C.  &  H. 
/?.  R.  R.  Co,,  2  Abb.  Ct.  App.  Dec.  458;  Cordell  v.  iV.  F. 
(;.  &  H.  R,  R,  R.  Co.,  64  N.  Y.  535;  Willy  v.  Mulledy,  78 
N.  Y.  310;  Pauley  v.  S.  G.  &  L.  Co.,  131  N.  Y.  90;  Leivis 
V.  L.  I.  R.  R.  Co.,  162  N.  Y.  52;  Huda  v.  Am.  Glucose 
Co.,  154  N.  Y.  474;  Lambert  v.  S.  I.  R.  R.  Co.,  70  N.  Y. 
164;  Fisher  v.  VU.  of  Cambridge,  133  N.  Y.  527.) 

Cardozo,  J.  The  action  is  one  to  recover  damages  for 
injuries  resulting  in  death. 

Plaintiff  and  her  husband,  while  driving  toward  Tarry- 
town  in  a  bugg}"  on  the  night  of  August  21,  1915,  were 
struck  by  the  defendant's  automobile  coming  in  the 
opposite  direction.  They  were  thrown  to  the  ground, 
and  the  man  was  killed.  At  the  point  of  the  collision 
the  highway  makes  a  cui've.  The  car  was  rounding  the 
curve  when  suddenly  it  came  upon  the  buggy,  emerging, 
the  defendant  tells  us,  from  the  gloom.  Negligence  is 
charged  against  the  defendant,  the  driver  of  the  car,  in 
that  he  did  not  keep  to  the  right  of  the  center  of  the 
highway  (Highway  Law,  sec.  286,  subd.  3;  sec.  332; 
Consol.  Laws,  ch.  25).  Negligence  is  charged  against  the 
plaintiff's  interstate,  the  driver  of  the  wagon,  in  that  he 
was  traveling  without  lights  (Highway  Law,  sec.  329a, 
as  amended  by  L.  1915,  ch.  367).     There  is  no  evidence 
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that  the  defendant  was  moving  at  an  excessive  speed. 
There  is  none  of  any  defect  in  the  equipment  of  his  car. 
The  beam  of  hght  from  his  lamps  pointed  to  the  right 
as  the  wheels  of  his  car  turned  along  the  curve  toward 
the  left;  and  looking  in  the  direction  of  the  plaintiff's 
approach,  he  was  peering  into  the  shadow.  The  case 
against  him  must  stand,  therefore,  if  at  all,  upon  the 
divergence  of  his  comse  from  the  center  of  the  highway. 
The  jury  found  him  delinquent  and  his  victim  blame- 
less. The  Appellate  Division  reversed,  and  ordered  a  new 
trial. 

We  agree  with  the  Appellate  Division  that  the  charge 
to  the  jury  was  erroneous  and  misleading.  The  case  was 
tried  on  the  assumption  that  the  hour  had  arrived  wlion 
lights  w^ere  due.  It  vvas  argued  on  the  same  assiunption 
in  this  court.  In  such  circumstriuces,  it  is  not,  im}:)()rtant 
whether  the  hour  might  ha\'e  been  made  a  question  for 
the  jmy  {Todd  v.  NcIso}i,  109  N.  Y.  311),  r/25).  A  con- 
troversy put  out  of  the  case  by  the  parties  is  not  to  be 
put  into  it  by  us.  We  say  tliis  by  way  of  ])reface  to  our 
review  of  the  contested  rulings.  In  the  ]:>ody  of  the 
charge  the  trial  judge  said  that  the  jury  could  consider 
the  absence  of  light ''  in  determinip.g  wliether  the  plaintiff's 
intestate  w\as  guilty  of  contributoiy  neghgence  in  failing 
to  have  a  light  upon  the  buggy  as  provided  by  lav/. 
I  do  not  mean  to  sav  that  t1i(^.  absi  nee  of  hght  necessarilv 
makes  him  nc^gligent,  ])ut  it  is  a  fact  f(»r  your  consider- 
ation." The  dt^fendaiit  i'e(iues(od  a  ruling  that  the 
absence  of  a  light  on  the  plaint ili's  veliicle  was  ''  prima 
facie  evidence  of  cop.tributory  nc^gHgeuce."  This  request 
was  refused,  and  thn  jm-v  v  (Te  aii;ain  instructed  that  thev 
might  consider  the  absence  of  lights  as  some  evidence  of 
negligence,  but  that  it  was  not  conchisive  e\'idence.  The 
plaintiff  then  requested  a  ch^irge  tliat  '^  t.he  fact,  that  the 
plaintiff's  intestate  was  (hiving  without  a  light  is  not 
negligence  in  itself,"  and  to  this  tlie  court  receded. 
The  defendant  saved  his  rights  by  appropriate  exceptions. 
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We  think  the  unexcused  omission  of  the  statutory- 
signals  is  more  than  some  evidence  of  negUgence.  It  is 
negUgence  in  itself.  Lights  are  intended  for  the  guidance 
and  protection  of  other  travelers  on  the  highway  (Highway- 
Law,  sec.  329a).  By  the  very  terms  of  the  hypothesis, 
to  omit,  willfully  or  heedlessly,  the  safeguards  prescribed 
by  law  for  the  benefit  of  another  that  he  may  be  preserved 
in  life  or  limb,  is  to  fall  short  of  the  standard  of  diUgence 
to  which  those  who  live  in  organized  society  are  under  a 
duty  to  conform.  That,  we  think,  is  now  the  established 
rule  in  this  state  {Ainberg  v.  Kinley,  214  N.  Y.  531; 
Karpeles  v.  Heine,  227  N.  Y.  74;  Jetter  v.  N.  Y.  &  H: 
R.  R,  Co,,  2  Abb.  Ct.  App.  Dec.  458;  Corckll  v.  N,  Y.  C. 
&  H.  R.  R.  R.  Co.,  64  N.  Y.  535,  538;  Marino  v.  Lehmaier, 
173  N.  Y.  530,  536;  cf.  Texas  &  Pacific  Ry,  Co,  v.  Rigsby, 
241  U.  S.  33,  39,  40;  Prest-O-Lite  Co.  v.  Skeel,  182  Ind. 
583,  600,  601;  Newcomb  v.  Boston  Protective  Dept.,  146 
Mass.  596;  Bourne  v.  Whit7nan,  209  Mass.  155,  163). 
Whether  the  omission  of  an  absolute  duty,  not  willfully 
or  heedlessly,  but  through  unavoidable  accident,  is  also 
to  be  characterized  as  negligence,  is  a  question  of 
nomenclature  into  which  we  need  not  enter,  for  it  does 
not  touch  the  case  before  us.  There  may  be  times,  when 
if  jural  niceties  are  to  be  preserved,  the  two  wrongs, 
negligence  and  breach  of  statutory  duty,  must  be  kept 
distinct  in  speech  and  thought  (Pollock  Torts  [10th  ed.], 
p.  458;  Clark  &  Linseil  Torts  [6th  ed.],  p.  493;  Salmond 
Jurisprudence  [5th  ed.],  pp.  351,  363;  Texas  &  Pac.  Ry. 
Co.  V.  Rigsby,  supra,  p.  43;  Chicago,  B.  &  Q.  Ry.  Co.  v. 
U.  S.,  220  U.  S.  559).  In  the  conditions  here  present  they 
come  together  and  coalesce.  A  rule  less  rigid  has  been 
applied  where  the  one  who  complains  of  the  omission  is  not 
a  member  of  the  class  for  whose  protection  the  safeguard 
is  designed  {Amberg  v.  Kinley,  supra;  Union  Pac.  Ry. 
Co.  V.  McDonald,  152  U.  S.  262,  283;  Kelley  v.  N.  Y. 
State  Rys.  207  N.  Y.  342;  Ward  v.  Hobbs,  4  App.  Cas. 
13).     Some  relaxation   there   has   also   been   where   the 
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safeguard  is  prescribed  by  local  ordinance,  and  not  by 
/•statute  {Massoth  v.  D.  &  H.  C.  Co,,  64  N.  Y.  524,  532; 
Knupfley,  Knickerbocker  Ice  Co,,  84  N.  Y.  488).  Courts 
have  been  reluctant  to  hold  that  the  police  regulations  of 
boards  and  councils  and  other  subordinate  officials  create 
rights  of  action  beyond  the  specific  penalties  imposed. 
This  has  led  them  to  say  that  the  violation  of  a  statute 
is  negligence,  and  the  violation  of  a  like  ordinance  is  only 
evidence  of  negligence.  An  ordinance,  however,  like  a 
statute,  is  a  law  within  its  sphere  of  operation,  and  so 
the  distinction  has  not  escaped  criticism  {Jctter  v.  N.  Y.  & 
H.  R,  R,  Co.,  supra;  Knupjle  v.  Knickerbocker  Ice  Co., 
supra;  Neivco77ib  v.  Boston  Protective  Dept.,  supra;  Prest- 
0-Lite  Co,  v.  Sh'ccl,  supra).  Whether  it  has  become  too 
deeply  rooted  to  be  abandoned,  even  if  it  be  thought 
illogical,  is  a  ciuostion  not  now  before  us.  \\Tiat  concerns 
us  at  this  time  is  that  even  in  the  ordinance  cases,  the 
omission  of  a  safeguard  prescribed  by  statute  is  put  upon 
a  different  plane,  and  is  held  not  merely  some  evidence 
of  negligence,  but  negligoiico  in  itself  {Massoth  v.  D,  &  H, 
Canal  Co,,  supra;  and  cf.  Cordcll  v.  A^  Y,  C,  &  II,  R,  R. 
R,  Co.,  supra).  In  the  case  at  hand,  wo  have  an  instance 
of  the  admitted  violation  of  a  statute  intended  for  the 
protection  of  travellers  on  the  highway,  of  whom  the 
defendant  at  the  time  was  one.  Yet  the  jurors  were 
instruct(Hi  in  (effect  that  tlioy  were  at  liberty  in  their 
discretion  to  t>reat  t  ho  omission  of  lights  either  as  innocent 
or  as  culi)abl(\  They  wei'(i  [illowed  to  ''  consider  the 
default  as  hghtly  or  gravely  "  as  they  would  (Thomas,  J., 
in  the  court  b(4()\v).  Then'  might  as  well  have  been  told 
that  they  could  use  a  likc^  discretion  in  holding  a  master 
at  fault  for  the  omission  of  a  safety  appliance  prescribed 
by  positive  law  for  the  jn-otection  of  a  workman  {Scott  v. 
International  Paper  Co.,  2M  X.  Y.  4\);Filziratcr  v.  Warren, 
206  N.  Y.  355;  Texas  ct*  Pac.  Rjj.  Co.  v.  Rigshj,  241  U.  S. 
33).  Jurors  have  no  dispensing  power  by  which  they  may 
relax  the  duty  that  one  traveler  on  the  highway  owes 
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under  the  statute  to  another.  It  is  error  to  tell  them  that 
they  have.  The  omission  of  these  lights  was  a  wrong, 
and  being  wholly  unexcused  was  also  a  negligent  wrong. 
No  license  should  have  been  conceded  to  the  triers  of  the 
facts  to  find  it  anything  else. 

We  must  be  on  our  guard,  however,  against  confusing 
the  question  of  negligence  with  that  of  the  causal  con- 
nection between  the  negligence  and  the  injury.  A  defend- 
ant who  travels  without  lights  is  not  to  pay  damages 
for  his  fault  unless  the  absence  of  lights  is  the  cause  of 
the  disaster.  A  plaintiff  who  travels  without  them  is 
not  to  forfeit  the  right  to  damages  unless  the  absence 
of  lights  is  at  least  a  contributing  cause  of  the  disaster. 
To  say  that  conduct  is  negligence  is  not  to  say  that 
it  is  always  contributory  negligence.  ^^  Proof  of  negU- 
gence  in  the  ak,  so  to  speak,  will  not  do  '^  (Pollock 
Torts  [10th  ed.],  p.  472).  We  think,  however,  that 
evidence  of  a  collision  occurring  more  than  an  hour  after 
sundown  between  a  car  and  an  unseen  buggy,  proceeding 
without  lights,  is  evidence  from  which  a  causal  connection 
may  be  inferred  between  the  collision  and  the  lack  of  signals 
{Lambert  v.  Staten  Island  R,  R.  Co.,  70  N.  Y.  104, 109, 110; 
Walsh  V.  Boston  &  Maine  Railroad j  171  Mass.  52,  58;  The 
Pennsylvania  J  19  Wall.  125,  136,  137;  Fisher  v.  Village  of 
Cambridge  J  133  N.  Y.  527,  532).  If  nothing  else  is  shown 
to  break  the  connection,  we  have  a  case,  prima  facie 
sufficient,  of  negligence  contributing  to  the  result.  There 
may  indeed  be  times  when  the  lights  on  a  highway  are 
so  many  and  so  bright  that  lights  on  a  wagon  are  super- 
fluous. If  that  is  so,  it  is  for  the  offender  to  go  forward 
with  the  evidence,  and  prove  the  illumination  as  a  kind 
of  substituted  performance.  The  plaintiff  asserts  that 
she  did  so  here.  She  savs  that  the  scene  of  the  accident 
was  illumined  by  moonlight,  by  an  electric  lamp,  and  by 
the  lights  of  the  approaching  car.  Her  position  is  that 
if  the  defendant  did  not  see  the  buggy  thus  illumined, 
a  jury  might  reasonably  infer  that  he  would  not  have  seen 
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it  anyhow.  We  may  doubt  whether  there  is  any  evidence 
of  illumination  sufficient  to  sustain  the  jury  in  drawing 
such  an  inference,  but  the  decision  of  the  case  does  not 
make  it  necessary  to  resolve  the  doubt,  and  so  we  leave 
it  open.  It  is  certain  that  they  were  not  required  to  find 
that  lights  on  the  vvagon  were  superfluous.  They  might 
reasonably  have  found  the  contrary.  They  ought,  there- 
fore, to  have  been  informed  what  effect  they  were  free  to 
give,  in  that  event,  to  the  violation  of  the  statute.  They 
should  have  been  told  not  only  that  the  omission  of  the 
lights  was  negligence,  but  that  it  was  '^  jprivia  facie 
evidence  of  contributory  negligence,"  i.  e,,  that  it  was 
sufficient  in  itself  unless  its  probati\x^  force  was  overcome 
(Thomas,  J.,  in  court  below)  to  sustain  a  verdict  that  the 
decedent  was  at  fault  {Kelly  v.  Jackson,  G  Pet.  622,  632). 
Here,  on  the  undisputed  facts,  lack  of  vision,  whether 
excusable  or  not,  was  the  cause  of  the  disaster.  The 
defendant  may  have  boon  negligent  in  swerving  from  the 
center  of  the  road,  but  he  did  not  run  into  the  buggy 
purposely,  nor  was  he  driving  whik>  intoxicated,  nor 
was  he  going  at  such  a  reckless  speed  tliat  warning  would 
of  necessit}'  have  been  futile.  Nothing  of  the  kind  is 
shown.  The  collision  was  due  to  his  frilure  to  see  at 
a  time  when  si;!;ht  should  have  l^een  aroiisi^l  and  guided 
by  the  statutory  warnings.  8onio  explanation  of  the 
effect  to  be  given  to  the  absence  of  those  warnings,  if  the 
plaintiff  faikMj  to  proves  that,  other  lights  on  tlie  car  or  the 
highway  took  thoh*  place  as  equivalents,  should  have 
been  put  l^x^fore  the  jury.  The  explanation  was  asked 
for,  and  refused. 

We  are  persuaded  that  the  tcnideucy  of  the  charge  and 
of  all  the  rulings  fohowing  it,  was  to  minimize  unduly,  in 
the  minds  of  the  triers  of  the  facts,  the  gravity  of  the 
decedent's  fn.ult.  ErrcM's  may  not.  ])e  ignored  as  unsub- 
stantial when  they  tend  to  such  an  outcome.  A  statute 
designed  for  the  protection  of  human  life  is  not  to  be 
brushed  aside  as  a  foi*m  of  words,  its  commands  reduced 
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to  the  level  of  cautions,  and  the  duty  to  obey  attenuated 
into  an  option  to  conform. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
and  judgment  absolute  directed  on  the  stipulation  in 
favor  of  the  defendant,  with  costs  in  all  courts. 

HoGAN,  J.  (dissenting).  Upon  the  trial  of  this  action, 
a  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 
Defendant  appealed  from  the  judgment  entered  thereon 
and  an  order  made  denying  an  application  to  set  aside 
the  verdict  and  for  a  new  trial  to  the  Appellate  Division. 
The  latter  court  reversed  the  judgment  on  the  law  and 
granted  a  new  trial  on  questions  of  law  only,  the  court 
having  examined  the  facts  and  found  no  error  therein. 
The  decision  thus  made  was  equivalent  to  a  determination 
by  the  court  that  it  had  passed  upon  the  question  of  the 
sufficiency  of  the  evidence  and  as  to  whether  the  verdict 
rendered  by  the  jury  was  against  the  weight  of  evidence. 
The  effect  of  that  decision  was  that  the  order  denying 
the  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
was  upon  the  facts  properly  denied.  {Judson  v.  Central  Vt. 
R,  R,  Co,,  158  N.  Y.  597,  G02.)  A  jury  and  the  Appellate 
Division  having  determined  that  upon  the  facts  developed 
on  the  trial  of  the  action,  the  plaintiff  was  entitled  to 
recover,  in  view  of  certain  statements  in  the  prevailing 
opinion,  and  for  the  purpose  of  explanation  of  my  dissent, 
I  shall  refer  to  the  facts  which  were  of  necessity  found 
in  favor  of  plaintiff  and  approved  by  the  Appellate 
Division. 

The  following  facts  are  undisputed.  Leading  from 
Broadway    in    the    village    of    Tarryiown,    Westchester  ( 

county,  is  a  certain  public  highway  known  as  Neperham 
road,  which  runs  in  an  easterly  direction  to  East  View, 
town  of  Greenburg.  The  worked  portion  of  the  highway 
varies  in  width  from  twenty-one  and  one-half  feet  at 
the  narrowest  point  a  short  distance  easterly  of  the  place 
of   the   collision   hereinafter   mentioned,   to   a   width   of 
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twenty-seven  and  one-half  feet  at  the  pomt  where  the 
collision  occurred. 

On  the  evening  of  August  21st,  1915,  the  plaintiff, 
together  with  her  husband,  now  deceased,  were  seated  in 
an  open  wagon  drawn  by  a  horse.  They  were  traveUng 
on  the  highway  westerly  towards  Tarrytown.  The 
defendant  was  traveling  alone  on  the  highway  in  the 
opposite  direction,  viz.,  from  Tarrytown  easterly  towards 
East  View  in  an  automobile  which  weighed  about  three 
thousand  pounds,  having  a  capacity  of  seventy  horse 
power,  capable  of  developing  a  speed  of  seventy-five 
miles  an  hour.     Defendant  was  driving  the  car. 

A  collision  occun^ed  between  the  two  vehicles  on  the 
highway  at  or  near  a  hydrant  located  on  the  northerly 
side  of  the  road.  Plaintiff  and  her  husband  were  thrown 
from  the  wagon  in  which  they  were  seated.  Plaintiff 
was  bruised  and  her  shoulder  dislocated.  Her  husband 
was  seriously  injured  and  died  as  a  result  of  the  accident. 

The  plaintiff,  as  administratrix,  brought  this  action  to 
recover  damages  arising  by  reason  of  the  death  of  her 
husband  caused  as  she  alleged  solely  by  the  negligence 
of  defendant  in  operating,  driving  and  running  the 
automobile  at  a  high,  unlawful,  excessive  and  unsafe 
rate  of  speed,  *in  fiiiling  to  blow  a  horn  or  give  any  warning 
or  signal  of  the  approach  of  said  automobile  and  in  operat- 
ing, driving  and  riding  said  automobile  at  said  time  and 
place  upon  his  left-hand  or  wrongful  side  of  said  road 
or  highway,  thereby  causing  the  d(\^ith  of  her  husband. 

Defendant  by  his  answer  admitted  that  he  was  operating 
the  automobile,  put  in  issue  the  remaining  allegations 
of  the  complaint  and  affirmatively  alleged  that  any 
injury  to  plaintiff's  intestate  was  caused  by  his  con- 
tributory negligence. 

As  indicated  in  the  prevailing  opinion,  the  manner  in 
which  the  accident  happened  and  the  point  in  the  highway 
where  the  collision  occurred  are  important  facts  in  this 
case,  for  as  therein  stated:  ^^  The  case  against  him  (defend- 
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ant)  must  stand,  therefore,  if  at  all,  upon  the  divergence 
of  his  course  from  the  center  of  the  highway/'  The 
evidence  on  behalf  of  plaintiff  tended  to  establish  that 
on  the  evening  in  question  her  husband  was  driving  the 
horse  at  a  jogging  gait  along  on  their  right  side  of  the 
highway  near  the  grass  which  was  outside  of  the  worked 
part  of  the  road  on  the  northerly  side  thereof;  that 
plaintiff  observed  about  one  hundred  twenty  feet  down 
the  road  the  automobile  operated  by  defendant  approach- 
ing at  a  high  rate  of  speed,  two  searchlights  upon  the  same, 
and  that  the  car  seemed  to  be  upon  her  side  of  the  road; 
that  the  automobile  ran  into  the  wagon  in  which  plaintiff 
and  her  husband  were  seated  at  a  point  on  their  side  of 
the  road  while  they  were  riding  along  near  the  grass. 
Evidence  was  also  presented  tending  to  show  that  the 
rate  of  speed  of  the  aiitomobile  was  eighteen  to  twenty 
miles  an  hour  and  the  lights  upon  tlie  ca.r  illuminated  the 
entire  road.  The  defendant  was  the  sole  witness  on  the 
part  of  the  defense  upon  the  subject  under  consideration. 
His  version  was:  ^' Just  before  I  passed  the  Tarrytown 
Heights  Station,  I  noticed  a  number  of  children  playing 
in  the  road.  I  slowed  mj^  car  down  a  little  more  than 
I  had  been  running.  I  continued  to  drive  along  the  road, 
probaljly  I  proceeded  along  the  road  thr^e  hundred  or 
fom*  hundred  feet  further,  I  do  not  know  exactly  how 
far,  when  suddenly  there  was  a  ci'ash  and  I  stopped  my 
car  as  soon  as  I  could  after  I  realized  that  there  had 
been  a  collision.  ^Miether  I  saw  anything  in  that  imper- 
ceptible fraction  of  space  before  the  wagon  and  car 
came  together  I  do  not  know.  I  have  an  impression, 
about  a  quarter  of  a  second  before  the  collision  took 
place,  I  saw  something  white  cross  the  road  and  heard 
somebody  call  ^  whoa  '  and  that  is  all  I  knew  until  I 
stopped  my  car.  *  *  *  ]\iy  best  judgment  is  I  was 
travelhng  about  twelve  miles  an  hour.  *  *  *  At  the 
time  of  the  collision  I  was  driving  on  the  right  of  the 
road.'' 
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The  manner  in  which  and  the  point  in  the  highway 
where  the  accident  occurred  presented  a  question  of  lact 
for  a  jury.  If  the  testimony  of  defendant  was  accredited 
by  the  jury,  plaintiff  and  her  intestate  having  observed 
the  approaching  automobile  deUberatel}^  thoughtlessly 
or  with  an  intention  to  avoid  the  same  left  their  side 
of  the  road  at  a  moment  when  an  automobile  was  rapidly 
approaching  with  lights  illuminating  the  road,  to  cross 
over  to  the  side  of  the  highwa}^  where  the  automobile 
should  be,  and  as  claimed  by  defendant  was  traveling, 
and  thereby  collided  with  the  same,  or,  on  the  contrary, 
defendant  was  driving  upon  his  left  side  of  the  road  and 
caused  the  collision.  The  trial  justice  charged  the  jury 
fully  as  to  the  claims  of  the  parties  and  also  charged  that 
the  plaintiff  in  her  complaint  specifically  alleged  the  acts 
constituting  negligence  on  the  part  of  defendant  (amongst 
which  was  that  he  was  driving  on  the  wrong  side  of  the 
road  thereby  causing  the  death  of  her  husband,  the 
alleged  absence  of  signals  having  been  eliminated  from 
the  case)  and  in  order  to  recover  the  iilalntiff  must 
show^  that  the  accident  haijpened  in  the  way  and  in  the 
manner  she  has  alleged  in  her  comi)laint.  ^^  It  is  for 
you  to  determine  whether  the  defeiidant  was  driving 
on  the  wrong  side  of  the  road  at  the  time  he  collided 
with  the  buggy;  whether  his  lights  did  light  up  the  road 
and  the  whole  road  ahc^ad  of  him  to  the  extent  that  the 
buggy  was  visible,  and  so,  if  he  negligently  a]3proachcd 
the  buggy  in  which  plaintiff  and  her  husband  were  driving 
at  the  time.  If  you  find  from  the  evidence  here,  he 
was  driving  on  the  wrong  side  of  the  road  and  that  for 
this  reason  he  collided  with  the  buggy  which  was  pro- 
ceeding on  the  proper  side,  or  if  you  find  that  as  he 
approached  the  buggy  the  road  was  so  well  lighted  up 
that  he  saw  or  should  have  seen  the  buggy  and  yet 
collided  with  it  then  you  may  say,  if  you  so  find,  that 
the  defendant  was  careless  and  negligent."  No  exception 
was  taken  by  tlie  defendant,  to  th  it  cliai'ge,  but  at  the 
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close  of  the  charge  counsel  for  defendant  made  certain 
requests  to  charge  upon  the  subject  as  follows: 

''  (1)  If  the  jury  find  that  Mr.  Martin  wtisc^^S^i^i^^^i  ^ 
any  negligence,  no  matter  how  shght,  w^hicK  'B6flQir4biffit«f ^  ^ 
to  the  accident,  the  verdict  must  be  for  defendant. 

^^  (2)  In  considering  the  photographs  and  consideration  ^ 
of  w^hich  side  of  the  vehicle,  wagon,  was  damaged,  that 
the  jury  have  no  right  to  disregard  physical  facts,  and 
unless  they  find  the  accident  happened  as  described  by 
Mrs.  Martin  and  Mrs.  Cain,  the  verdict  must  be  for  the 
defendant. 

^'  (3)  The  plaintiff  must  stand  or  fall  on  her  claim  as 
made,  and  if  the  jury  do  not  find  that  the  accident 
happened  as  substantially  claimed  by  her  and  her  wit- 
nesses, that  the  verdict  of  the  jury  must  be  for  defendant. 

'^  (4)  It  was  the  duty  of  Mr.  Martin  to  keep  to  the 
right.  ^' 

Each  one  of  the  several  requests  w^as  charged,  and  in 
addition  the  trial  justice  charged  that  if  the  deceased, 
Mr.  Martin,  collided  with  the  automobile  while  the 
wagon  was  on  the  wTong  side  of  the  road,  the  verdict 
must  be  for  defendant. 

The  principal  issue  of  fact  was  not  only  presented  to  . 
the  jury  in  the  original  charge  made  by  the  trial  jus- 
tice, but  emphasized  and  concurred  in  by  counsel  for 
defendant. 

The  prevailing  opinion  in  referring  to  the  accident 
and  the  highwa}^  at  the  point  where  the  accident  occurred 
describes  the  same  in  the  followhig  language:  ^'  At  the 
point  of  the  collision,  the  highway  makes  a  curve.  The 
car  was  rounding  the  curve  when  suddenly  it  came  upon 
the  buggy  emerging  the  defendant  tells  us  from  the 
gloom.  ^'  Such  in  substance  was  the  testimony  of  the 
defendant  but  his  version  was  rejected  by  the  jurors 
and  the  Appellate  Division,  and  the  evidence  in  the 
record  is  amj)le  to  sustain  a  contrary  conclusion.  As 
to  the  statement  that  the  car  was  rounding  ^^  a  curve,^' 
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two  ma.ps  made  by  engineers  from  actual  measurements 
and  surveys  for  defendant  were  put  in  evidence  by 
counsel  for  plaintiff.  Certain  photographs  made  for  the 
purposes  of  the  trial  were  also  before  the  jury.  I  think 
we  may  assume  that  the  jurors  gave  credence  to  the 
maps  and  actual  measurements  rather  than  to  the  photo- 
graphs and  failed  to  discover  therefrom  a  curve  of  any 
importance  or  which  would  interfere  with  an  unobstructed 
view  of  the  road.  As  to  the  ^'  buggy  emerging  the 
defendant  tells  us  from  the  gloom,"  evidence  was  adduced 
by  plaintiff  tending  to  show  that  the  searchlights  on 
defendant's  car  lighted  up  the  entire  roadway  to  the 
extent  that  the  vehicle  in  which  plaintiff  and  her  husband 
were  riding  was  visible,  that  the  evening  was  not  dark, 
though  it  appeared  as  though  a  rainfall  might  be  expected. 
Some  witnesses  testified  it  was  moonlight.  The  doctor 
called  from  Tarrytown  who  arrived  within  twenty  minutes 
after  the  coUision,  testified  that  the  electric  lights  all 
along  the  highway  were  burning  as  he  passed  over  the 
road.  The  width  of  the  worked  part  of  the  highwa}^ 
at  the  point  of  the  accident  was  twenty-seven  and  one- 
half  feet.  About  twenty-five  feet  \\esterly  on  the 
southerly  side  was  located  an  electric  light  which  was 
burning.  A  line  drawn  aci'oss  the  higliway  from  that 
light  to  the  i:)oint  of  the  accident  would  be  about  forty- 
two  feet.  One  witness  called  by  plaintiff  lived  in  a  house 
directly  across  the  highway  fi'oni  the  ^loint  of  the  accident. 
Seated  in  a  front  room  it  was  sufliciently  light  for  her 
to  see  plaintiff's  intestate  when  he  was  driving  along 
the  road  at  a  point  near  a  telegraph  pole  which  is  shown 
on  the  map  some  ninety  or  one  hundr(^d  feet  easterly 
of  the  point  of  the  accident,  whcMi  she  ol)se:rved  him  turn 
his  horse  into  the  right  towards  the  fence.  Soon  there- 
after she  heard  the  crash  of  the  collision  and  inunediately 
went  across  the  highway  and  found  j\Ir.  Martin  in  a 
sitting  position  on  the  grass.     A  witness  called  by  the 
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defendant  testified  that  she  was  on  the  stoop  of  her 
house,  which  is  across  the  highway  from  the  point  of  the 
accident  and  about  forty  feet  distant  from  said  point 
and  while  seated  there  she  could  see  the  body  of  Mr. 
Martin.  While  she  testified  the  evening  was  dark,  the 
lights  on  the  highway  were  sufficient  to  enable  her  to 
see  the  body  of  Mr.  Martin  lying  upon  the  grass  forty 
feet  distant.  The  defendant  upon  cross-examination  was 
confronted  with  his  testimony  given  before  the  coroner 
where  he  testified  that  the  road  w^as  '^  fairly  light.'' 

The  facts  narrated  were  passed  upon  by  the  jury  under 
a  proper  charge  relating  to  the  same,  and  were  sustained 
by  the  Appellate  Division.  The  conclusions  deducible 
therefrom  are:  (A)  Defendant  was  driving  his  car  upon 
the  wrong  side  of  the  road.  (B)  Plaintiff  and  her  intes- 
tate were  driving  a  horse  attached  to  the  wagon  in  which 
they  were  seated  upon  the  extreme  right  side  of  the  road. 
(C)  The  highway  was  well  lighted.  The  evening  was 
not  dark.  (D)  Defendant  collided  with  the  vehicle  in 
which  plaintifi"  and  her  husband  were  riding,  and  caused 
the  accident. 

I  must  here  note  the  fact  that  concededly  there  was  no 
fight  upon  the  wagon  in  which  plaintiff  and  her  husband 
were  riding,  in  order  that  I  may  express  my  views  upon 
additional  phrases  in  the  prevailing  opinion.  Therein 
it  is  stated:  ''  There  may  indeed  be  times  when  the  lights 
on  a  highway  are  so  many  and  so  bright  that  lights  on 
a  wagon  are  superfluous.'^  I  am  in  accord  with  that 
statement,  but  I  dissent  from  the  suggestion  we  may 
doubt  whether  there  is  any  evidence  of  illumination 
sufficient  to  sustain  the  jury  in  drawing  the  inference 
that  if  defendant  did  not  see  the  buggy  thus  illumined  it 
might  reasonably  infer  that  he  would  not  have  seen  it  any- 
way. Further  the  opinion  states:  ^^  Here,  on  the  undis- 
puted facts,  lack  of  vision,  whether  excusable  or  not,  was 
the  cause  of  the  disaster.  The  defendant  may  have  been 
negligent  in  swerving  from  the  center  of  the  road,  but  he 
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did  not  run  into  the  buggy  purposely,  nor  was  he  driving 
while  intoxicated,  nor  was  he  going  at  such  a  reckless  rate 
of  speed  that  warning  would  of  necessity  be  futile.  Nothing 
of  the  kind  is  shown/'  As  to  the  rate  of  speed  of  the 
automobile,  the  evidence  adduced  by  plaintiff's  witnesses 
was  from  eighteen  to  twenty  miles  an  hour,  as  ^'  very 
fast,''  further  that  after  the  collision  the  car  proceeded 
one  hundred  feet  before  it  was  stopped.  The  defendant 
testified  that  he  was  driving  about  twelve  miles  an  hour, 
that  at  such  rate  of  speed  he  thought  the  car  should  be 
stopped  in  five  or  six  feet  and  though  he  put  on  the  foot 
brake  he  ran  twenty  feet  before  he  stopped.  The  jury 
had  the  right  to  find  that  a  car  traveling  at  the  rate  of 
twelve  miles  an  hour  which  could  be  stopped  within  five 
or  six  feet,  and  with  the  foot  brake  on  was  not  halted 
within  one  hundred  feet  must  at  the  time  of  the  collision 
have  been  running  ^'  very  fast  "  or  at  a  reckless  rate  of 
speed,  and,  therefore,  warning  would  of  necessity  be  futile. 
No  claim  was  made  that  defendant  was  intoxicated  or 
that  he  purposely  ran  into  the  buggy.  Nor  was  proof 
of  such  fiicts  essential  to  plaintiff's  right  to  recover.  This 
case  does  not  differ  from  many  others  wherein  the  failure 
to  exercise  reasonable  care  to  observe  a  condition  is 
disclosed  by  evidence  and  properly  held  a  question  of  fact 
for  a  jury.  In  the  earlier  part  of  the  prevailing  opinion, 
as  I  have  pointed  out,  the  statement  was:  ^^  The  case 
against  him  (defendant)  must  stand  or  fall,  if  at  all,  upon 
the  divergence  of  his  course  from  the  center  of  the  high- 
way." It  would  appear  that  ^^  lack  of  vision  whether 
excusable  or  not  was  the  cause  of  the  disaster  "  had  been 
adopted  in  lieu  of  divergence  from  the  center  of  the  high- 
way. I  have,  therefore,  discussed  divergence  from  the 
center  of  the  road.  My  examination  of  the  record  leads 
me  to  the  conclusion  that  lack  of  vision  was  not  on  the 
undisputed  facts  the  sole  cause  of  the  disaster.  Had 
the  defendant  been  upon  his  right  side  of  the  road,  upon 
the  plaintiff's  theory  he  might  have  been  driving  reck- 
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lessly  and  the  plaintiff  and  her  intestate  being  near  to  the 
grass  on  the  northerly  side  of  a  roadway  twenty-seven 
feet  and  upwards  in  wddth  the  accident  would  not  have 
happened  and  the  presence  of  or  lack  of  vision  would  not 
be  material.  If,  however,  as  found  by  the  jury,  defendant 
was  wrongfully  on  plaintiff's  side  of  the  road  and  caused 
the  accident,  the  question  of  whether  or  not  under  the 
facts  in  the  exercise  of  reasonable  care  he  might  have 
discovered  his  error  and  the  presence  of  plaintiff  and 
thereupon  avoid  the  collision  was  for  the  jury.  The 
question  was  presented  w^hether  or  not  as  defendant 
approached  the  wagon  the  roadway  was  so  well  lighted 
up  that  defendant  saw  or  in  the  exercise  of  reasonable 
care  could  have  seen  the  wagon  in  time  to  avoid  coUiding 
with  the  same,  and  upon  that  proposition  the  conclusion 
of  the  jury  was  adverse  to  defendant,  thereby  establishing 
that  the  lights  of  the  car  on  the  highway  were  equivalent 
to  any  light  which  if  placed  upon  the  wagon  of  plaintiff 
would  have  aroused  the  attention  of  defendant,  and  that 
no  causal  connection  existed  between  the  collision  and 
absence  of  a  light  on  the  wagon. 

At  the  close  of  the  charge  to  the  jury  the  trial  justice  was 
requested  by  counsel  for  defendant  to  charge  ^^  that  the 
failure  to  have  a  light  on  plaintiff's  vehicle  is  prima  facie 
evidence  of  contributory  negligence  on  the  part  of  plain- 
tiff.'' The  justice  declined  to  charge  in  the  language 
stated,  but  did  charge  that  the  jury  might  consider  it  on 
the  question  of  negligence,  but  it  was  not  in  itself  con- 
clusive evidence  of  negligence.  For  the  refusal  to  instruct 
the  jury  as  requested,  the  judgment  of  the  Trial  Term 
was  reversed  by  the  Appellate  Division. 

The  request  to  charge  was  a  mere  abstract  proposition. 
Even  assuming  that  such  was  the  law,  it  would  not  bar  a 
recovery  by  plaintiff  unless  such  contributory  negligence 
was  the  proximate  and  not  a  remote  contributory  cause  of 
the  injury.  {Laidlaw  v.  Sage,  158  N.  Y.  73;  Rider  v.  Syror 
cuse  R.  T.  Ry,  Co,,  171  N.  Y.  139,  and  cases  cited.)     The 
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request  to  charge  excluded  that  important  requisite. 
The  trial  justice  charged  the  jury  that  the  burden 
rested  upon  plaintiff  to  estabUsh  by  the  greater  weight 
of  evidence  that  plaintiff's  intestate's  death  was  caused 
by  the  negligence  of  the  defendant  and  that  such  negh- 
gence  was  the  proximate  cause  of  his  death;  that  by 
"  proximate  cause ''  is  meant  that  cause  without  which 
the  injury  would  not  have  happened,  other wijse  she  could 
not  recover  in  the  action.  In  the  course  of  his  charge  the. 
justice  enlarged  on  the  subject  of  contributory  negligence, 
and  in  connection  therewith  read  to  the  jury  the  pro- 
visions of  the  Highway  Law  and  then  charged  that  the 
jury  should  consider  the  absence  of  a  light  upon  the 
wagon  in  which  plaintiff  and  her  intestate  were  riding 
and  whether  the  absence  of  a  light  on  the  wagon  contributed 
to  the  accident.  At  the  request  of  counsel  for  defendant, 
the  justice  charged  that,  if  the  jury  should  find  any 
negligence  on  the  part  of  Mr.  Martin,  no  matter  how 
slight,  contributed  to  the  accident,  the  verdict  must  be 
for  the  defendant.  I  cannot  concur  that  we  may  infer 
that  the  absence  of  a  light  on  the  front  of  the  wagon  was 
not  only  the  cause  but  the  proximate  cause  of  the  accident. 
Upon  the  evidence  adduced  upon  the  trial  and  the  credence 
attached  to  the  same,  the  fact  has  been  determined  that  the 
accident  would  have  been  avoided  had  the  defendant 
been  upon  his  side  of  the  road  or  attentive  to  where  he 
was  driving  along  a  pubUc  highway,  or  had  he  been 
driving  slowly,  used  his  sense  of  sight  and  observed  plain-* 
tiff  and  her  intestate  as  he  approached  them,  they  being 
visible  at  the  time.  The  defendant's  request  to  charge 
which  was  granted,  '^  that  plaintiff  must  stand  or  fall  on 
her  claim  as  made,  and  if  the  jury  do  not  find  that  the 
accident  happened  as  substantially  claimed  by  her  and 
her  witnesses  that  the  verdict  of  the  jury  must  be  for  the 
defendant,"  presented  the  question  quite  succinctly.  The 
jury  found  that  the  accident  happened  as  claimed  by 
the  plaintiff  and  her  witnesses  and  we  cannot  surmise  or 
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infer  that  the  accident  would  not  have  happened  had  a 
light  been  located  on  the  wagon. 

In  my  opinion  the  charge  of  the  trial  justice  upon  the 
subject  of  proximate  cause  of  the  accident  was  a  full  and 
complete  statement  of  the  law  of  the  case,  especially 
when  considered  in  connection  with  the  charge  that  the 
slightest  negligence  on  the  part  of  the  intestate  contrib- 
uting to  the  accident  would  require  a  verdict  for 
defendant. 

It  would  not  be  profitable  to  refer  to  and  analyze  the 
numerous  decisions  of  this  court  upon  the  effect  of  a 
violation  of  an  ordinance  or  a  statute.  A  large  number 
of  cases  were  cited  in  the  opinions  in  the  Amber g  case. 
That  case  was  decided  upon  the  principle  that  where  a 
duty  is  imposed  by  statute  and  a  violation  of  the  duty 
causes  an  injury,  such  violation  is  evidence  of  negligence 
as  matter  of  law.  That  proposition  was  clearly  dis- 
cussed in  the  Amber g  case  {Amber g  v.  Kinley,  214  N.  Y. 
531)  as  will  appear  by  the  result  therein.  The  doctrine 
of  causal  connection  therein  declared  was  but  a  reiter- 
ation of  the  rule  laid  down  in  Willy  v.  Mulledy  (78  N.  Y, 
aiO) ;  Briggs  v.  N.  Y.  C.  &  H,  R,  R.  R.  Co.  (72  N.  Y. 
26),  and  numerous  other  cases. 

The  charge  requested  and  denied  in  this  case  was  in 
effect  that  a  failure  to  have  a  light  upon  the  intestate^ s 
wagon  was  as  matter  of  law  such  negligence  on  his  part  as 
to  defeat  the  cause  of  action  irrespective  of  whether  or 
not  such  negligence  was  the  proximate  cause  of  the  injury. 
My  conclusion  is  that  we  are  substituting  form  and  phrases 
for  substance  and  diverging  from  the  rule  of  causal 
connection. 

HiscocK,  Ch.  J.,  Pound,  McLaughlin,  Andrews  and 
Elkus,  JJ.,  concur  with  Cardozo,  J.;  Hogan,  J.,  reads 
dissenting  opinion. 

Order  affirmed. 


J 
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James  H.  Murtha,  Respondent,  v.  New  York  Homeo- 
pathic Medical  College  and  Flower  Hospital, 
,    Appellant. 

Torts  —  state  of  New  York  and  civil  divisions  thereof  not 
liable  for  torts  of  their  agents  and  contractors  unless  liability 
has  been  assumed  —  hospital  —  when  hospital  corporation  not 
released  from  liability  for  negligence  in  its  ambulance  service 
because  it  was  furnishing  such  service  to  city  of  New  York. 

1.  The  state  is  not  liable  for  the  torts  of  its  agents  and  contractors 
unless  such  lial)ilit3^  has  been  assumed.  The  exemption  has  been 
extended  to  the  civil  divisions  of  the  state,  its  counties,  cities,  towns 
and  villages  (Const,  art.  XII,  §  1),  when  engaged,  as  the  delegates  of 
the  state,  in  the  discharge  of  governmental  functions. 

2.  The  fact  that  the  legislature  had  created  for  the  city  of  New  York 
a  board  of  ambulance  service,  witli  authority  to  establish  ambulance 
districts,  and  contraet  with  any  hospital  corporation  for  ambulance 
service  therein  (Greater  N.  Y.  Charter,  §  ()93a;  L.  1909,  ch.  395),  does 
not  relieve  a  hospital  corporation,  whieh  undertook  to  supply  such 
service  in  return  for  a  yearly  payment  and  was  fulfilling  its  under- 
taking at  the  time  of  a  collision,  from  liability  on  th(^  ground  that  it  is 
doing  the  state's  work,  and  that  it  shares  the  stater's  immunity.  (Cor- 
bettv.  St.  VincenVs  Iridiislrial  School  of  Utlca,  177  N.  Y.  1(),  limited.) 

Murtha  v.  N.  Y.  Homeopathic  Medical  College  &  Flower  Hospital^ 
183  App.  Div.  886,  affirmed. 

(Argued  January  28,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  S,  191S,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  cornet. 
•  The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Frank  Verner  Johnson  and  Amos  H.  Stephens  for  appel- 
lant. An  agency  of  the  state  in  the  performance  of  its 
governmental  functions  shares  ^\^th  it  inmiunity  from  the 
doctrine  of  respondeat  superior.  (Maxmilian  v.  Mayors 
etc.,  62  N.  Y.  160;  Hvghes  v.  County  of  Monroe,  147  N.  Y. 
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49,  57;  Woodhull  v.  Mayor,  etc.,  150  N.  Y.  450;  Lefrois  v. 
County  of  Monroe ,  162  N.  Y.  563;  Corbett  v.  St.  Vincenfs 
Industrial  Schooly  177  N.  Y.  16;  Wilcox  v.  City  of  Rochester , 
190  N.  Y.  137;  Noble  v.  Hahnemann  Hospital,  112  App. 
Div.  663;  Gaetjens  v.  City  of  New  York,  132  App.  Div.  395; 
Peaty  v.  City  of  New  York,  33  Misc.  Rep.  231;  Fire  Ins. 
Patrol  V.  Boyd,  120  Penn.  St.  624;  Benton  v.  Trustees 
of  Boston  City  Hospital,  140  Mass.  13.)  The  defendant 
herein  was  merely  the  agency  through  which  the  city,  on 
behalf  of  the  state,  was  performing  one  of  its  govern- 
mental duties  on  the  occasion  in  question.  (L.  1909,  ch. 
395,  §  693a;  Cons.  Laws,  ch.  24,  §§  87,  122;  L.  1901,  ch. 
466,  §  230,  subds.  9,  24;  Powers  v.  Mass.  H.  Hospital,  109 
Fed.  Rep.  294;  Bruce  v.  Ceiitral  M.  E.  Church,  147  Mich. 
230;  Hordern  v.  Salvation  Army,  199  N.  Y.  233;  Schloen- 
dorffy.  N.  Y.  Hospital,  211  N.  Y.  129.) 

Martin  Conboy  and  Edwin  N.  Moore  for  respondent. 
The  ambulance  driver  was  not  in  the  service  either  of  the 
city  of  New  York  or  of  the  board  of  ambulance  service, 
but  in  that  of  the  defendant,  Flower  Hospital.  (Van 
Ingen  v.  Jewish  Hospital,  99  iNIisc.  Rep.  655;  182  App. 
Div.  10.)  A  hospital  corporation  is,  to  a  stranger  to  the 
charity,  liable  to  respond  in  damages  for  the  torts  of  its 
employees  to  the  same  extent  as  is  any  other  corporation. 
The  mere  fact  that  its  funds  are  earmarked  for  charity 
does  not  constitute  them  a  trust  fund  not  subject  to  be 
drawn  on  in  satisfaction  of  judgments  in  tort.  (Kellogg 
V.  Church  Charities  Foundation,  128  App.  Div.  214;  203 
N.  Y.  191,  194;  Schloendorff  v.  New  York  Hospital,  211 
N.  Y.  125;  Hordern  v.  Salvation  Army,  199  N.  Y.  233.) 
For  the  torts  of  its  ambulance  driver  the  maxim  respondeat 
superior  applies  to  the  defendant,  which,  for  hire  and  while 
exercising  full  control  over  its  servants,  was  doing  the  work 
of  the  sovereign  power.  ( Van  Ingen  v.  Jewish  Hospital, 
99  Misc.  Rep.  655;  182  App.  Div.  12;  O'Connell  v.  M.  &  P. 
D.  Tel  Co,,  167  Ky.  468;  Green  v.  Eden,  24  Ind.  App.  583.) 
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Cardozo,  J.  The  plaintiff,  while  riding  in  a  taxicab, 
was  run  down  and  injured  by  the  defendant's  ambulance. 
The  legislature  has  created  for  the  city  of  New  York  a 
board  of  ambulance  service,  with  authority  to  estabUsh 
ambulance  districts,  and  contract  with  any  hospital 
corporation  for  ambulance  service  therein  (Greater  N.  Y. 
Charter,  §  693a;  L.  1909,  ch.  395).  The  defendant,  a 
hospital  corporation,  undertook  to  supply  such  service  in 
return  for  a  yearly  payment,  and  was  fulfilling  its  under- 
taking at  the  time  of  the  collision.  It  admits  that  its 
driver  was  negligent,  and  that  the  plaintiff  was  blameless, 
but  it  couples  the  admission  with  the  prayer  that  it  be 
absolved  from  liahihty.  The  claim  of  exemption  does 
not  rest  upon  its  character  as  a  public  charity.  The  rule 
is  now  settled  that  a  hospital,  though  public,  is  ''  Uable 
to  strangers,  i.  c,  to  persons  other  than  patients,  for  the 
torts  of  its  employees  within  the  line  of  their  employment '' 
{Schloendorir'y.  A\  Y.  Hospital  211  N.  Y.  125,  129). 
The  claim  put  forward  by  the  defendant  is  that  it  is  doing 
the  state's  \voi"k,  and  that  it  shares  the  state's  immunity. 

We  find  the  chiim  uut(^n;ible.  The  state  is  not  liable  for 
the  torts  of  its  jigeni s  and  contiactors  unless  such  liability 
has  been  assumed  (Sniitli  v.  Stafcof  N.  F.,  227  N.  Y.  405). 
The  exemption  has  been  extended  to  the  civil  divisions 
of  the  statc^,  its  counties,  cities,  towns  and  villages  (Const, 
art.  XII,  §  1),  when  engaged,  as  the  delegates  of  the  state, 
in  the  discharge  of  govei'umental  functions  {Maxrnilian 
V.  Mayor,  etc.,  of  N.  F.,  02  N.  Y.  1(30;  HugJies  v.  County  of 
Monroe,  147  N.  Y.  49;  Tr//ro.T  v.  City  of  Rochester,  190 
N.  Y.  137).  But  agents  and  contractors,  though  unable 
to  impose  hability  in  siich  circumstances  on  the  state 
or  its  divisions,  remain  lia))le  themselves,  and  this  whether 
they  act  in  person,  or  by  sub-agents  or  servants  ( Konner  v. 
State  ofN.  F.,  227  N.  Y.  478).  The  defendant  is  neither 
the  state  nor  a  civil  division  of  the  sit.ate.  Its  position  is 
the  same  as  that  of  any  other  contractor.  If  the  keeper 
of  a  livery  stable  or  of  a  motor  garage  had  undertaken  a 
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like  service,  there  would  be  little  obscurity  about  the 
resulting  Uability.  Not  different  is  the  plight  of  the  hos- 
pital whose  servants  by  their  negligence  have  worked  an 
injury  to  strangers.  Liability  does  not  rest  on  the  cir- 
cumstance that  the  hospital  in  this  instance  was  serving 
for  pay.  One  traveler  run  down  through  the  negligence 
of  another  is  not  concerned  to  inquire  whether  the  offender 
has  gone  forth  on  the  highway  for  the  love  of  man  or  of 
money.  The  defendant,  were  it  not  for  the  acceptance 
of  the  money,  might  have  declined  without  wrong  to 
enter  on  the  work  at  all.  That  is  not  important  now. 
It  set  its  hand  to  the  task,  and  must  answer  for  the 
doing. 

We  did  not  hold  to  the  contrary  in  Corbett  v.  St  Vincenfs 
Industrial  School  of  Utica  (177  N.  Y.  16).  That  case  is 
to  be  limited  to  its  special  facts.  Much  that  was  said  in 
the  opinion  about  the  immunity  of  the  agencies  of  the  state 
was  unnecessary  to  the  decision.  An  inmate  of  a  reform- 
atory, confined  there  under  a  sentence  of  a  court,  sued 
the  reformatory,  which  was  a  charitable  institution,  for 
negligence  in  failing  to  instruct  him  adequately  in  the  use 
of  dangerous  machinery.  The  action  was  based  on  the 
assumption  that  the  relation  between  reformatory  and 
inmate  was  that  of  master  and  servant,  or  something 
similar  thereto.  We  held  that  the  two  relations  were 
diverse,  and  that  diverse  also  were  the  attendant  duties. 
^^^lat  duty  the  institution  owed  to  strangers  as  opposed 
to  inmates,  there  was  no  occasion  to  consider.  The 
law  on  that  subject  has  been  clarified  by  later  rulings 
{Hordern  v.  Salvation  Army,  199  N.  Y.  233;  Kellogg  v. 
Church  Charity  Foundation  ofL.  /.,  203  N.  Y.  191 ;  Schloen- 
dorff  V.  N,  Y,  Hospital,  supra). 

The  judgment  should  be  affirmed  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  affirmed. 
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Esther  Thomas,  Appellant,  v.  Alexander  Zahka  et  al., 

Respondents. 

Bond  and  mortgage  —  presumption  as  to  value  of  bond  — 
settlement  with  obligors  on  bond  for  less  than  face  value 
because  mortgage  security  was  of  little  value  —  when  such 
settlement  cannot  be  sustained  without  proof  that  obligors 
were  not  solvent. 

1.  The  solvency  of  the  obh'gors  in  a  bond  is  to  bo  presumed  in  the 
absence  of  proof  to  the  contrary.  The  law  presumes  that  a  bond  is 
worth  its  face  vahie,  and  this  presumption  continues  until  the  contrary 
is  shown  even  where  the  mort«j:aj^ed  premisc^s  are  of  no  value. 

2.  By  the  tc^rms  of  an  agreemcuit  the  defendants  became  the  owners 
to  the  extent  of  S2,000  of  a  bond  and  mortgage  given  for  $;^,r)()0,  the 
plaintiff  being  tlu?  owner  of  the  ])alanc(^  of  the  mortgage  debt.  The 
interest  of  the  defendants  was  in  every  way  prior  and  superior  to  that 
of  the  plaintiff  as  if  the  defendants  held  a  first  mortgage  for  S2,000 
and  interest  and  the  plaintiff  held  a  second  mortgage  to  secure  the 
balance  of  the  mortgage  debt.  The  defendants,  by  the  agreement, 
were  authorized  to  receive  the  installments  of  interest  due  and  were 
authorized  to  ac('ei)t  payment  of  said  bond  and  mortgage  and  execute 
a  satisfaction  pieee  therefor  or  to  foreclose  tli(*  same  in  case  of  default, 
accounting  to  the  plaintiff  for  all  moneys  received  in  excess  of  their 
share.  The  defendants,  realizing  that  the  mortgage  security  was  of 
little  value,  arranged  with  the  m(.>rtgagors,  Avho  wctc  also  the  oldigors 
in  the  bond,  to  make  a  settlement  for  less  than  the  face  value  and 
before  the  maturity  of  the  bond  satisfied  the  mortgage  and  delivered 
up  the  bond  and  released  the  iiide])tedness.  The  amount  paid  was 
less  than  82, 000.  Defendants  gave  no  evidence  as  to  the  value*  of  the 
bond  or  the  solvency  of  the  ()l)ligors.  Since  the  plaintiff  in  bringing 
this  action  had  a  right  to  rely  upon  the  })r(»sumption  that  the  obHgors 
were  solv(*nt,  sIk*  shoidd  have  such  judgnuMit  as  she  would  hav(^  Ix^en 
entitled  to  had  it  appeared  by  an  abundance  of  proof  that  the  three 
bondsmen  were  financially  resj)onsible.  {Loircnfcld  v.  Wimpic,  139 
App.  Div.  017;  20;^  N.  Y.  ()l(>,  distinguished.) 

Thomas  v.  Zahha,  181  App.  Div.  173,  reversed. 

(Argued  January  29,  1920;  d(>cided  February  24,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  seeoiid  judicial  department,  entered 
December  29,    1917,   reversing  a  judgment  in  favor  of 
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plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Frank  E.  Johnson,  Jr.,  for  appellant.  The  effect  of  the 
defendants^  transaction  of  March  20,  1915,  was  to  satisfy 
the  whole  bond  debt,  discharge  the  whole  mortgage,  and 
make  an  accord  and  satisfaction  between  them  and  the 
makers  thereof,  and  they  thereby  bound  the  plaintiff, 
their  co-owner.  {Heermans  v.  Ellsworth,  3  Hun,  475; 
Stoddard  v.  Gailor,  90  N.  Y.  579;  Trustees  v.  Wheeler,  61 
N.  Y.  Ill;  Van  Keuren  v.  Coi^kins,  66  N.  Y.  79;  Lowen- 
feld  V.  Wimpie,  139  App.  Div.  617;  Corporate,  etc,,  Co,  v. 
Gracehull,  157  App.  Div.  259;  Merritt  v.  Cole,  9  Hun,  102; 
Crane  v.  Gruenwald,  120  N.  Y.  274;  Mueller  v.  Goerlitz, 
53  Misc.  Rep.  54;  Assets  Co,  v.  Clark,  205  N.  Y.  111.) 
The  defendants  are  liable  for  the  plaintiff^s  $1,500  share, 
whether  they  surrendered  and  satisfied  it  mthout  getting 
the  mgney  or  refused,  after  such  satisfaction,  to  pay  her 
that  amount.  {Kilmer  v.  Hiitton,  131  App.  Div.  636; 
Pease  v.  Synith,  61  N.  Y.  481;  McDonnell  v.  Buffalo,  193 
N.  Y.  101;  Smith  v.  Smalley,  19  App.  Div.  521;  Weiss  v. 
Weiss,  75  Misc.  Rep.  648;  Warner  v.  Cecil,  84  Alisc.  Rep. 
22;  Moffatt  v.  Fulton,  132  N.  Y.  515;  Field  v.  Sihley,  74 
App.  Div.  84;  Britton  v.  F err  in,  171  N.  Y.  242;  Kelsey  v. 
Bank,  85  App.  Div.  334.)  The  evidence  of  indebtedness, 
and  the  chose  in  action  thereon,  were  presumably  worth 
the  face  amount,  and  the  only  relevant  counterproof  was 
of  the  insolvency  of  the  makers  of  the  bond,  which  must 
be  shown  by  the  defendants  who  converted  it.  {Outhouse 
V.  Outhouse,  13  Hun,  132;  Atkijison  v.  Rochester,  43  Hun, 
173;  Booth  v.  Poivers,  56  N.  Y.  22;  3  Wait's  Law  &  Prac- 
tice [1915],  2736;  Henry  v.  Herrington,  193  N.  Y.  218; 
Roberge  v.  Winne,  144  N.  Y.  712.) 

Abraham  M,  Davis  and  Alvi'n  Summers  for  Alexander 
Zahka,  respondent.     The  defendants  were  within  their 
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rights,  under  the  participation  agreement,  in  delivering 
the  satisfaction  piece,  which  did  not  violate  or  interfere 
with  any  of  the  rights  of  the  plaintiff  in  the  bond  and 
mortgage.  {Lowenfeldv,  Wivijyie,  139  App.  Div.  617;  203 
N.  Y.  646;  Warner  v.  Cecil,  84  Misc.  Rep.  21;  Brown  v. 
Burnapy  17  App.  Div.  129;  Brewster  v.  Carnes,  103  N.  Y. 
563;  Assets  Realization  Co,  v.  Clark,  205  N.  Y.  105  ;Larned 
V.  Donovan,  155  N.  Y.  341 ;  Moore  v.  Met  Rtj,  Co.,  55  N.  Y. 
41 ;  Bush  v.  Lathrop,  22  N.  Y.  535.) 

Alvin  Summers  for  Wadie  Najjar,  respondent. 

Crane,  J.  Upon  whom  was  the  burden  of  proof  to 
establish  insolvency?  This  is  the  only  question  presented 
by  this  appeal. 

The  plaintiff  owned  a  mortgage  on  real  property  situ- 
ated in  the  county  of  Kings,  state  of  New  York,  which 
was  to  secure  a  bond  given  for  the  sum  of  $3,500.  The 
mortgage  was  a  fifth  lion  on  the  property,  the  four  prior 
mortgages  amounting  to  the  sum  of  $30,500.  The  prop- 
erty mortgaged  was  not  worth  more  than  the  $36,000,  so 
that  this  fifth  mortgage  was  of  little  or  no  value.  The 
bond  accompanying  the  plaintiff's  mortgage  was  made 
and  delivered  to  her  by  Daniel  Gibbons,  Regine  Stern  and 
Joseph  G.  Gessford. 

This  fifth  mortgage  held  by  the  plaintiff  was  dated  June 
2d,  1913,  and  the  $3,500  secured  thoreb}^  was  to  be  paid 
on  June  6th,  1916,  the  interest  being  six  per  cent. 

On  the  sixth  day  of  Jiuie,  1913,  the  i)laintiff  delivered 
her  bond  and  mortgage  to  the  defendants  under  an 
agreement  whereby  they  were  to  participate  therein  to 
the  extent  of  $2,000.  By  the  terms  of  the  agTeement  the 
defendants  became  the  owners  of  the  bond  and  mortgage 
to  the  extent  of  $2,000,  and  the  plaintiff  the  owner  of  the 
balance  of  the  mortgage  debt.  Thc^  interest  of  the 
defendants  was  in  every  way  prior  and  superior  to  that  of 
the  plaintiff  as  if  the  defendants  held  a  first  mortgage 
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for  $2,000  and  interest  and  the  plaintiff  held  a  second 
mortgage  to  secure  the  balance  of  the  mortgage  debt. 
The  defendants,  by  the  agreement,  were  authorized  to 
receive  the  installments  of  interest  due  and  were  author- 
ized to  accept  payment  of  said  bond  and  mortgage  and 
execute  a  satisfaction  piece  therefor  or  to  foreclose  the 
same  in  case  of  default,  accounting  to  the  plaintiff  for  all 
moneys  received  in  excess  of  their  share. 

The  defendants,  realizing  that  the  mortgage  security 
was  of  little  value,  arranged  with  the  mortgagors  who 
were  also  the  obligors  to  make  a  settlement  for  less  than 
the  face  value,  and  on  the  20th  day  of  March,  1915,  more 
than  a  year  before  the  bond  matured,  satisfied  the  mort- 
gage and  delivered  up  the  bond  and  released  the  indebted- 
ness. The  amount  paid  was  less  than  $2,000.  This 
settlement,  of  course,  satisfied  and  disposed  of  all  the 
plaintiff's  interest  in  the  bond  and  mortgage  or  property 
as  well  as  that  held  by  these  defendants. 

The  mortgage  was  security  for  the  bond  accompanying 
it.  No  doubt  the  mortgage  is  considered  to  be  in  many 
instances  more  valuable  than  the  bond  or  the  better  of 
the  two  securities.  At  law,  however,  the  bond  is  pre- 
sumed to  have  value  independent  of  the  mortgage  and 
such  is  actually  the  fact  in  many  mortgage  transactions. 
All  bonds  are  not  of  fictitious  value,  but  are  frequently 
executed  by  persons  of  financial  responsibility. 

In  this  case  the  defendants  knew  that  the  mortgage 
which  they  held  for  $2,000  indebtedness  was  of  little  or 
no  value.  This  was  proved  by  the  defendants.  Their 
settlement  for  less  than  the  face  value  or  for  what  they 
could  get  was,  therefore,  justified  if  the  mortgage  were 
the  only  security.  But  there  was  the  bond.  What  about 
the  bond?  Was  it  good  for  $3,500  and  were  the  bondsmen 
solvent?  The  defendants  in  this  case  said  nothing  about 
the  bond.  They  held  the  bond  as  security,  but  th^e 
was  no  evidence  whatever  as  to  solvency  or  insolvency 
of  the  persons  executing  it. 
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The  plaintiff  brought  this  action  against  the  defendants 
to  recover  her  $1,500  interest  in  the  bond  and  mortgage, 
and  while  conceding  that  the  mortgage  was  of  little  or  no 
value,  yet  claims  that  the  bond  was  worth  at  law  its  face 
value  and  that  the  defendants  had  no  right  to  settle 
before  maturity  for  less  than  the  full  amount  thereof. 
By  the  settlement  the  plaintiff  was  deprived  of  her  $1,500 
interest  therein  provided  the  bond  were  good.  Upon 
whom  rested  the  burden  to  prove  the  insufficiency  of  the 
bond?  The  law  presumes,  as  already  stated,  that  the 
bond  was  worth  its  face  value  and  this  presumption 
continues  until  the  contrary  is  shown.  {Booth  v.  Powers, 
56  N.  Y.  22,  27;  Thaijer  v.  Mauley,  73  N.  Y.  305,  308; 
Griggs  v.  Day,  13G  N.  Y.  152,  161;  Blumenthal  v.  Lewy, 
82  App.  Div.  535,  537.) 

The  solvency  of  the  obligors  is  to  be  presumed  in  the 
absence  of  proof  to  the  contrary.  {Poller  v.  Merchants^ 
Bank  of  Albany,  28  N.  Y.  641,  655.) 

Even  where  the  mortgaged  premises  are  of  no  value 
the  bond  is  presumed  to  l^e  worth  the  amount  stated. 
{Barber  v.  Halhaway,  47  App.  Div.  165;  affd.,  169  N.  Y. 
575.) 

The  defendants  in  this  case  wore  willing  to  rest  their 
rights  entirely  upon  the  value  of  the  mortgage  security 
and  ignore  entirely  the  bond.  Th(\v  gave  no  evidence 
as  to  the  value  of  the  bond  or  the  insolvency  of  the 
obligors. 

The  plaintiff  under  these  well-established  rules  relied 
upon  her  bond  as  well  as  the  mortgage.  The  defendants 
could  readily  have  shown  the  value  of  the  security.  Who 
could  say  from  this  record  what  the  value  was?  Shall  we 
assume  that  because^  the  mortgage  was  a  fifth  mortgage 
and  of  no  value  that  the  throe  obligors  wore  insolvent? 
Would  it  not  be  just  as  reasonable  to  assume  that  when  the 
defendants  failed  to  prove  anything  whatever  about 
their  financial  responsibility  that  they  were  solvent?  The 
law  is  that  instruments  of  this  kind  are  presumed  to  be 
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worth  their  face  value.  The  plaintiff  in  bringing  this 
action  had  a  right  to  rely  upon  this  presumption.  The 
defendants  should  have  met  it  by  some  proof  as  to  the 
actual  value  of  the  bond  which  of  course  would  Umit  or 
bar  a  recovery.  This  the  defendants  failed  to  do.  There 
is  no  evidence  whatever  as  to  solvency  or  insolvency. 
Because  of  this  omission,  either  intentional  or  uninten- 
tional, the  law  can  take  but  one  com^se  and  give  such 
judgment  for  the  plaintiff  as  she  would  have  been  entitled 
to  had  it  appeared  by  an  abundance  of  proof  that  the  three 
bondsmen  were  financially  responsible  and  the  secmuty 
actually  worth  $3,500.  In  the  case  of  Lowenfeld  v. 
Wimpie  (139  App.  Div.  617;  203  N.  Y.  64G),  relied  upon  in 
the  court  below,  it  appeared  that  the  maker  of  the  bond 
was  insolvent. 

The  judgment  of  the  Appellate  Division  must,  therefore, 
be  reversed  and  that  of  the  Trial  Term  affirmed,  with 
costs  in  this  court  and  in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Caudozo,  Pound 
and  Andrews,  J  J.,  concur. 

Judgment  reversed,  etc. 


John  Wanamaker,  New  York,  Incorporated,  et  al.. 
Respondents,  v.  Otis  Elevator  Co:\ipany,  Appellant. 

Subrogation  —  indemnity  insurance  —  policy  indemnifying 
owner  of  store  against  damages  paid  to  persons  injured  while 
riding  in  elevator  —  when  assurance  company  may  recover 
from  negligent  manufacturer  of  elevator  damages  and  taxable 
costs  paid  on  account  of  judgment  against  owner  —  when  it 
may  not  recover  counsel  fees  paid  in  defending  action  against 
owner. 

1.  The  owner  of  a  department  store  was  compelled  to  pay  a  judg- 
ment recovered  against  it  by  a  person  who  was  injured  while  riding  in 
an  elevator  owing  to  a  l)re\ak  in  iron  straps  used  for  the  hoisting  cable 
of  the  elevator,  which  straps  were  designed  by  the  defendant  pursuant 


Wanamaker  v.  Otis  Elevator  Co.  193 

1920.]  Statement  of  case.  [228  N.  Y.] 

to  a  contract  with  the  owner.  Part  of  such  judgment  was  repaid  to 
the  owner  by  an  indemnity  assurance  company  which  had  issued  a 
policy  indemnifying  it  in  a  specified  amount  for  damages  on  account 
of  bodily  injuries  sustained  by  any  person  while  riding  in  the  elevator. 
The  policy  provided  that  the  assurance  company  should  be  subro- 
gated to  all  claims  and  rights  of  the  owner  in  respect  to  such  loss  against 
any  person  or  persons;  hence  a  contractual  relation  existed  between 
the  defendant  and  the  owner,  and  such  owner  and  the  assurance 
company  may  maintain  an  action  against  the  defendant  which 
made  and  installed  the  elevator,  and  recover  the  amount  paid  by 
each  of  them  for  damages  on  account  of  the  judgment  against  the 
owner. 

2.  The  assurance  company  having  paJd  the  taxable  costs  taxed 
against  the  owner,  it  may  recover  them  in  this  action,  but,  having 
under  the  terms  of  its  policy  defended  the  action  against  the  owner, 
expenses  incurred  by  it  in  the  defense  of  the  action  cannot  be 
recovered. 

Wanamaker  v.  Otis  Elevator  Co.,  1S6  App.  Div.  655;  1S<S  App.  Div. 
978,  modified. 

(Argued  January  20,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  12,  1919,  unanimously  afhrming 
a  judgment  in  favor  of  plaintiffs  entered  upon  a  decision 
of  the  court  at  a  Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Charles  A,  Boston  and  John  Guy  ton  Boston  for  appellant. 
There  was  nothing  whatsoever  in  the  case  to  show  that 
the  Otis  Company  owed  any  duty  to  the  Wanamaker 
Company.  ( Kahner  v.  Otis  Elevator  Co.,  96  App.  Div. 
169;  183  N.  Y.  512;  MacPherson  v.  Buick  Motor  Co.,  217 
N.  Y.  382;  Statler  v.  Ray  Manufacturing  Co.,  195  N.  Y. 
478;  Deiiin  v.  Smith,  89  N.  Y.  470;  Larkin  v.  Terminal 
Warehouse  Co.,  161  App.  Div.  262;  221  N.  Y.  707;  Lord 
Electric  Co.  v.  Barber  Asphalt  Paving  Co.,  165  App.  Div. 
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399;  City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Co.,  47  N.  Y. 
475;  Dunn  v.  Uvalde  Asphalt  Paving  Co.,  175  N.  Y.  214; 
Prescott  V.  Le  Conte,  83  App.  Div.  482;  178  N.  Y.  585; 
Phcenix  Bridge  Co.  v.  Creem,  102  App.  Div.  354;  185  N.  Y. 
580;  Scott  V.  Curtis,  195  N.  Y.  424;  Mowbray  v.  Merry- 
weather,  L.  R.,  1895,  2  Q.  B.  Div.  640;  Boston  Woven 
Hose,  etc.,  Co.  v.  Kendall,  178  Mass.  232;  Nashua  Iron  & 
Steel  Co.  V.  Brush,  33  C.  C.  A.  456;  91  Fed.  Rep.  213; 
Burrows  v.  March  Gas  Co,,  L.  R.  5  Exch.  67;  The  Lewis 
Luckenbach,  207  Fed.  Rep.  66.)  The  rule  of  indemnity 
was  misapplied  by  the  trial  court  in  that  the  Otis  Company 
has  been  held  Uable  for  an  independent  fault  of  Wana- 
maker in  the  non-performance  of  a  duty  to  its  customer 
which  the  Otis  Company  never  assumed.  (Shearman  & 
Redf .  on  Neg.  [5th  ed.]  §§  24a,  24b;  Buffalo  v.  Holloway, 
7  N.  Y.  493;  Cooley  on  Torts  [3d  ed.],  254;  U.  S.  Yards 
Co.  V.  C.  &  C.  R.  R.  Co.,  196  U.  S.  217;  City  of  Rochester  v. 
Campbell,  123  N.  Y.  412;  Larkin  Co.  v.  Terminal  Ware- 
house Co.,  161  App.  Div.  262;  Scott  v.  Curtis,  195  N.  Y. 
424;  Oceanic  S.  N.  Co.  v.  Compania  T.  E.,  144  N.  Y.  663; 
134  N.  Y.  461;  Central,  etc.,  Ry.  Co.  v.  Macon  Ry.,  etc.,  Co., 
9  Ga.  App.  628;  Galveston,  etc.,  Co.  v.  Nass,  94  Tex.  255; 
Talmadge  v.  Zanesville,  etc.,  Road  Co.,  11  Ohio,  197;  Pfarr 
V.  Standard  Oil  Co.,  Iowa,  L.  R.  A.,  1915C,  336.)  At  all 
events  the  expenses  of  the  General  Accident  Company 
and  costs  of  Wanamaker's  unsuccessful  appeals  should 
not  be  included  in  the  recovery.  {City  of  Cambridge  v. 
Hanscom,  186  Mass.  54;  Travelers  Ins.  Co.  v.  G.  L.,  etc.,  Co., 
36  L.  R.  A.  [N.  S.]  64;  Murphy  v.  City  of  Yonkers,  213 
N.  Y.  124.)  The  insurance  company  has  no  right  to 
recover  expenses  nor  the  costs  of  the  appeal.  {U.  S. 
Fidelity,  etc.,  Co.  v.  Title  Guaranty,  etc.,  Co.,  200  Fed.  Rep. 
426;  Dubois  v.  Herinance,  56  N.  Y.  673;  Waterbury  v. 
Waterbury  TractionCo.,  74  Conn.  152;  Westfield  v.  Mayo, 
122  Mass.  100;  City  of  Astoria  v.  Astoria  &  C.  R.  R.  Co., 
136  Pac.  Rep.  645;  Chesapeake  cfc  Ohio  Canal  Co.  v. 
Cminty  Connm'ssioncrs,  etc.,  57  ]\I(1.  201.) 
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Frank  Verner  Johnson  for  respondents.  The  defendant 
herein  having  undertaken  "  to  make  and  install  ^'  such 
appliances  as  would  be  "  of  sufficient  and  adequate 
strength  to  safely  support ''  Wanamaker^ s  passenger 
elevator  ''  in  the  usual  and  ordinary  use  of  said  elevator 
'in  carrying  employees  and  customers  ^^  from  floor  to  floor 
in  its  building,  with  full  knowledge  of  the  requirements  of 
such  appUances  and  the  danger  to  Ufe  and  limb  should 
the  same  be  insufficient  or  inadequate  for  that  purpose,  is 
chargeable  with  responsibility  for  a  negligent  failure  to 
perform  the  obligation  thus  assumed  by  it  in  the  event 
that  injury  or  damge  is  occasioned  thereby.  {MacPherson 
V.  Buick  Motor  Co.,  217  N.  Y.  382;  Devlvn  v.  Smith,  89 
N.  Y.  470;  Statler  v.  Ray  Manufacturing  Co,,  195  N.  Y. 
478;  Kahner  v.  Otis  Elevator  Co.,  96  App.  Div.  169;  183 
N.  Y.  512;  City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Co., 
47  N.  Y.  475;  City  of  Rochester  v.  Montgomery,  72  N.  Y. 
65;  Village  of  Port  Jervis  v.  First  N'atL  Bank,  96  N.  Y. 
550;  City  of  Rochester  v.  Campbell,  123  N.  Y.  405;  Oceanic 
Steam  Navigation  Co.  v.  Co.  Tr.  Espanola,  134  N.  Y.  461; 
Trustees  of  Canandaigua  v.  Foster,  156  N.  Y.  354;  Dunn 
V.  Uvalde  Asphalt  Paring  Co.,  175  N.  Y.  214;  Scott  v. 
Curtis,  195  N.  Y.  424;  Prescott  v.  Le  Conte,  83  App.  Div. 
482;  178  N.  Y.  585;  Phoenix  Bridge  Co.  v.  Creem,  102 
App.  Div.  354;  185  N.  Y.  580;  City  of  New  York  v. 
Corn,  133  App.  Div.  1.)  Where  the  right  of  indemnity 
exists,  the  indemnitor  must  pay  not  only  the  damages 
recovered  but  all  the  necessary  expenses  of  the  litigation. 
{Waterbury  v.  Waterbury  Traction  Co.,  74  Conn.  152; 
Chesapeake  &  Ohio  Canal  Co.  v.  County  Commissioners, 
57  Md.  201;  Westfield  v.  Mayo,  122  Mass.  100;  Hanmiond 
V.  Bussey,  L.  R.  20  Q.  B.  79;  City  of  Astoria  v.  Astoria  & 
C.  R.  R.  Co.,  136  Pac.  Rep.  645;  Murphy  v.  City  of  Yoiikers, 
213  N.  Y.  124;  Prescott  v.  Le  Conte,  83  App.  Div.  482; 
178N.  Y.  585;  Trustees  of  Newburgh  v.  Galatine,  4  Cow. 
340;  Corcoran  v.  Judson,  24  N.  Y.  106;  Conn.  Fire  Ins.  Co.  v. 
Erie  R.  R.  Co.,  49  Wis.  625;  Pratt  v.  Redford,  52  Wis.  114; 
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Travelers  Insurance  Co.  v.  Great  Lakes  Engineering  Works 
Co.,  184  Fed.  Rep.  426.)  Liability  for  the  costs  in  the 
appellate  courts  exists  whenever  it  appears  that  such 
costs  were  necessarily  incurred  in  order  to  finally  deter- 
mine the  liability  of  the  parties.  (0.  S.  Nav.  Co.  v. 
Compania  T.  E.,  134  N.  Y.  461;  Gray  v.  Boston  G.  L.  Co.] 
114  Mass.  149;  Creem  v.  Fidelity  &  Casualty  Co.,  141 
App.  Div.  493;  Hammond  v.  Bussey,  L.  R.  20  Q.  B.  79; 
Duxbury  v.  V.  C.  R.  R.  Co.,  26  Vt.  751.) 

HoGAN,  J.  The  plaintiff,  John  Wanamaker,  New 
York,  Inc.,  hereinafter  referred  to  as  the  ''  Wanamaker 
Company,^'  has  been  for  years  engaged  in  conducting 
a  department  store  in  the  city  of  New  York.  On  April 
27th,  1909,  one  of  the  elevators  in  said  store,  manu- 
factured and  installed  by  the  defendant  in  October,  1907, 
pursuant  to  a  contract  between  defendant  and  the  Wana- 
maker Company,  fell,  due  to  a  break  of  two  iron  straps 
designed  and  used  for  the  support  of  the  hoisting  cable 
of  the  elevator. 

One  Matilda  Rumetsch,  together  with  other  patrons  of 
the  store,  was  in  said  elevator,  and  sustained  injuries.  She 
thereafter  brought  an  action  against  the  Wanamaker 
Company  to  recover  damages  for  such  injuries.  Notice 
of  the  commencement  of  the  action  was  given  defendant 
and  it  was  requested  to  come  in  and  defend  the  same. 
Defendant  did  not,  however,  participate  in  the  defense  of 
the  action,  which  thereafter  proceeded  to  trial  and  resulted 
in  a  verdict  against  the  Wanamaker  Company  for  sixteen 
thousand  dollars.  Judgment  was  entered  upon  the 
verdict  for  damages,  sixteen  thousand  dollars,  and  costs, 
two  hundred  twenty-three  dollars  eighty-seven  cents.  On 
July  29th,  1912,  an  appeal  was  taken  from  the  judgment 
to  the  Appellate  Division  by  the  Wanamaker  Company 
and  on  January  10th,  1913,  an  order  therein  was  entered 
reversing  the  judgment  of  the  Trial  Term  and  granting  a 
new  trial,  costs  to  abide  the  event.     {Rumetsch  v.  Wana- 
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maker,  N.  7.,  Inc.,  154  App.  Div.  800.)  The  plaintiff 
thereupon  perfected  an  appeal  to  this  court,  and  after 
argument  of  said  appeal,  the  order  of  the  Appellate 
Division  and  judgment  thereon  was  reversed  and  the 
judgment  of  the  Trial  Term  affirmed,  with  costs  in  this 
court  and  the  Appellate  Division,  which  were  taxed  at 
five  himdred  three  dollars  sixty-nine  cents,  and  judgment 
thereafter  was  entered  December  23,  1915. 

The  plaintiff.  General  Accident  Fire  and  Life  Assurance 
Corporation,  Ltd.,  of  Perth,  Scotland,  hereinafter  desig- 
nated as  the  ''  Assurance  Company,'^  had  issued  a  policy 
of  liability  insurance  to  the  Wanamaker  Company,  whereby 
it  agreed  to  indemnify  the  Wanamaker  Company  from 
any  loss,  by  reason  of  the  liability  imposed  upon  it  by 
law,  for  damages  on  account  of  bodily  injuries  acciden- 
tally sustained  by  passengers  riding  in  the  aforesaid 
elevator;  the  liability  for  such  indemnity  being  limited  to 
the  amount  of  five  thousand  dollars  for  injuries  sustained 
by  one  person,  and  to  defend  any  suits  which  might  be 
brought  against  the  Wanamaker  Company  on  account  of 
such  injuries  and  to  pay  in  addition  to  the  aforesaid 
indemnity  the  costs  taxed  against  the  Wanamaker  Com- 
pany in  any  legal  proceedings  so  defended,  and  all  expenses 
incurred  in  the  conduct  of  such  defense. 

The  policy  also  provided:  ^^  In  case  of  payment  of 
loss  under  this  policy  the  Corporation  (Assurance  Com- 
pany) shall  be  subrogated  to  all  claims  or  rights  of  the 
Assured  in  respect  of  such  loss  against  any  person  or 
persons  and  the  assured  shall  execute  any  and  all  papers 
required  and  shall  cooperate  with  the  Corporation  to 
secure  to  it  said  rights/^ 

The  Assurance  Company,  as  required  by  the  terms  of 
the  policy  contract,  which  was  in  force  at  the  time  of  the 
accident,  defended  the  Wanamaker  Company  in  the  action 
against  it  and  prosecuted  and  defended  the  appeals  therein. 
The  original  judgment  having  been  reinstated  by  the  deci- 
sion of  this  court  {Rumctsch  v.  Wanamaker,  N.  Y.,  Inc., 
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216  N.  Y.  379)  the  Wanamaker  Company  and  Assurance 
Company  on  December  29th,  1915,  were  compelled  to  pay 
to  Matilda  Rumetsch,  in  satisfaction  of  the  judgments 
and  interest  thereon,  the  sum  of  twenty  thousand  five 
hundred  twenty-three  dollars  two  cents.  Of  said  sum  the 
Assurance  Company  paid  six  thousand  nine  hundred  six 
dollars  thirty-three  cents  as  indemnity  for  the  loss  imposed 
upon  the  Wanamaker  Company  by  reason  of  its  habiUty 
for  damages  on  account  of  injuries  to  the  said  Matilda 
Rumetsch,  which  sum  so  paid  included  the  amount  of 
the  indemnity,  five  thousand  dollars,  with  interest  thereon 
together  with  the  taxable  costs  of  the  action.  The 
balance,  thirteen  thousand  six  hundred  sixteen  dollars 
sixty-nine  cents,  was  paid  by  the  plaintiff  Wanamaker 
Company.  This  action  was  brought  by  the  Wanamaker 
Company  and  'the  Assurance  Company  to  recover  the 
amoimts  so  paid  by  them.  The  plaintiff.  Assurance  Com- 
pany, also  sought  to  recover  the  sum  of  three  thousand 
six  hundred  thirteen  dollars  ninety-two  cents  expended 
by  it  for  counsel  fees  in  the  defense  of  the  action. 
The  judgment  herein  awards  to  the  Wanamaker  Com- 
pany thirteen  thousand  six  hundred  sixteen  dollars  sixty- 
nine  cents,  and  interest  thereon  from  the  date  of  payment 
by  it,  December  29th,  1915,  and  to  the  Assurance  Com- 
pany ten  thousand  five  hundred  twenty  dollars  twenty- 
five  cents,  which  sum  represents  the  indemnity  of  five 
thousand  dollars  with  interest  thereon,  together  with 
taxable  costs,  and  in  addition  the  sum  of  three  thousand 
six  hundred  dollars  ninety-two  cents  counsel  fees  in  the 
defense  of  the  action,  with  interest  on  two  thousand  five 
hundred  fifty-eight  dollars  two.cents  from  December  29th, 
1912,  and  on  one  thousand  fifty-five  dollars  ninety  cents 
from  December  29th,  1915. 

Upon  the  argument  of  this  appeal  counsel  for  appelant 
urged  that  as  no  privity  existed  betw.een  defendant  and 
the  Wanamaker  Company,  defendant  owed  no  duty 
to  that  company,   consequently  a  recovery  in  favor  of 
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the  latter  cannot  be  sustained.     The  argument  cannot 
prevail. 

To  facilitate  a  trial  of  the  action  counsel  for  the  parties 
entered  into  a  written  stipulation,  reciting  a  number  of 
facts,  which  were  practically  all  embodied  with  other 
facts  in  the  findings  made  by  the  trial  justice.  It  was 
stipulated  amongst  other  facts  that  it  was  established  upon 
the  trial  of  the  action  of  Rumetsch  v.  WanamakeVj  that 
the  fall  of  the  elevator  car  in  which  she  (Rumetsch)  was 
riding  as  a  passenger  was  due  to  the  breaking  of  two 
certain  iron  straps  designed  and  used  for  the  support  of 
the  lifting  cables  of  the  elevator  and  that  these  straps 
broke  because  they  were  wrongfully  designed,  constructed 
and  installed  and,  therefore,  insufficient  and  inadequate 
in  strength  to  perform  the  work  imposed  upon  them  in 
the  ordinary  operation  of  the  elevator  in  question.  That 
the  two  certain  iron  straps  were  designed  and  installed  on 
the  premises  by  the  defendant  for  the  support  of  the  lifting 
cables  of  said  elevator  and  turned  over  to  the  Wana- 
maker Company  for  its  use  as  a  passenger  elevator 
having  a  carrying  capacity  of  two  thousand  five  hundred 
pounds,  on  or  about  the  29th  day  of  October,  1907,  and 
that  said  iron  straps  were  thereafter  never  changed,  altered 
or  in  any  way  interfered  with  prior  to  their  breaking  on  the 
29th  day  of  April,  1909,  when  they  broke  while  the  said 
elevator  was  carrying  less  than  two  thousand  five  hundred 
pounds. 

The  trial  justice  found  the  foregoing  stipulated  facts 
and  that  the  defendant  well  knew  the  use  and  require- 
ments of  such  straps  in  the  operation  of  the  elevator  and 
the  danger  to  life  and  limb  should  they  be  insufficient  to 
resist  the  strain  thus  imposed  upon  them. 

Counsel  for  the  defendant  also  read  into  the  record  upon 
the  trial  the  opinion  of  this  court  in  the  case  of  Rumetsch 
V.  Wanamaker,  N.  F.,  Inc.  (216  N.  Y.  379).  In  that 
opinion,  as  well  as  in  the  opinion  of  the  Appellate  Division 
(154  App.  Div.  800),  the  statement  is  made  that  the  straps 
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that  broke  were  designed,  manufactured  and  installed  by 
the  Otis  Elevator  Company,  etc.,  pursuant  to  a  contract 
between  the  defendant  and  said  company,  and  in  accord- 
ance with  specifications  requiring  construction  of  a  pas- 
senger elevator  with  a  carrying  capacity  of  two  thousand 
five  hundred  pounds.  The  defendant  accepted  the  ele- 
vator on  October  29th,  1907,  and  it  was  used  with  the 
straps  and  as  described  until  it  fell  about  eighteen  months 
thereafter. 

The  findings  made  by  the  trial  justice,  unanimously 
affirmed  by  the  Appellate  Division,  were  sufficient  to 
justify  the  conclusion  that  a  contractual  relation  existed 
between  the  Wanamaker  Company  and  defendant.  In 
view  of  such  privity,  Matilda  Rumetsch  might  have  main- 
tained her  action  against  either  or  both  the  Wanamaker 
Company  and  defendant.  She  elected  to  bring  suit 
against  the  Wanamaker  Company  and  it  was  held  liable 
to  her.  Under  the  findings  made  by  the  trial  justice,  the 
Wanamaker  Company,  upon  payment  of  the  judgment 
recovered  against  it,  was  entitled  to  maintain  this  action 
over  against  defendant  for  any  amount  paid  under  its 
liability  on  said  judgment.  (Stailcr  v.  Ray  Mfg.  Co., 
195  N.  Y.  478;  MacPherson  v.  Buick  Motor  Co,,  217 
N.  Y.  382;  Boston  W.  H.  &  R.  Co.  v.  Kendall,  178  Mass. 
232.) 

We  now  pass  to  a  consideration  of  the  rights  of  plaintiff 
Assurance  Company.  By  the  terms  of  the  poUcy  con- 
tract, the  Assurance  Company  covenanted  to  indemnify 
the  Wanamaker  Company,  (a)  against  any  loss  imposed 
upon  it  by  law  for  damages  to  the  amount  of  five  thousand 
dollai's,  (b)  to  defend  any  suits  which  might  be  brought 
against  it,  and  (c)  to  pay  in  addition  to  the  aforesaid 
iiKk^niniiy  costs  taxed  in  any  legal  proceeding  and  all 
expenses  incurred  in  llie  conduct  of  such  defense.  The 
language  of  the  ]){)licy  is  unambiguous.  A  distinction 
is  clearly  made  tlunx^n  ]3et\\'een  indemnity  and  further 
liability.     The  indemnity  is  stated  as  a  loss  for  damages 
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imposed  by  law  upon  the  assured  to  the  amount  of  five 
thousand  dollars  and  to  defend  any  suits.  The  covenant 
of  the  Assurance  Company  is  to  pay  in  addition  to  the 
aforesaid  indemnity  costs  taxed  in  any  legal  proceeding 
and  all  expenses  incurred  in  the  conduct  of  such  defense. 
Payment  of  the  judgments  in  the  first  instance  by  the 
Wanamaker  Company  would  entitle  that  company  to 
demand  of  the  Assurance  Company  that  it  respond  to  the 
Wanamaker  Company  to  the  extent  of  its  indemnity  under 
the  policy  contract.  Upon  satisfaction  by  the  Assur- 
ance Company  of  its  obligation  it  would  be  subrogated 
to  the  rights  of  the  Wanamaker  Company  to  the  amount 
paid  as  against  the  defendant.  The  Assurance  Com- 
pany could  not  recover  from  the  Wanamaker  Company 
any  sum  for  expenses  incurred  in  the  defense  of  the  action 
in  view  of  its  policy  contract  to  defend  the  action  and  to 
pay  all  expenses  incurred  in  the  conduct  of  such  defense. 
The  Wanamaker  Company  was  not  required  to,  neither 
did  it  pay  any  expenses  for  counsel  fees.  It  had  no  claim 
against  defendant  for  such  expenses  and  the  Assurance 
Company  could  not  be  subrogated  to  a  claim  which  did 
did  not  exist  in  the  alleged  subragor.  The  Wanamaker 
Company,  however,  being  liable  for  the  taxable  costs 
could  after  payment  of  the  judgment  recover  the  same 
from  the  defendant.  \\Tien,  therefore,  the  Assurance 
Company  paid  the  same,  it  became  under  the  facts  in 
this  case  subrogated  to  the  rights  of  the  Wanamakei 
Company  to  the  extent  of  the  amount  so  paid. 

Counsel  for  the  defendant  argues  that  costs  of  appeals 
were  not  recoverable  under  our  decision  in  Murphy  v. 
City  of  Yonkcrs  (213  N.  Y.  124).  In  that  case,  Murphy 
under  a  contract  with  the  city  covenanted  to  indemnify  the 
city  against  any  damage  which  it  might  sustain  by  reason 
of  his  failure  to  guard  (wcavations  made  in  the  street. 
The  traveler  injured  by  reason  of  the  failure  to  guai'd 
an  excavation  brought  action  against  the  city.  Notice 
was  served  upon  Murphy  to  defend.     He  failed  to  do  so 
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and  judgment  was  recovered  against  the  city.  There- 
upon, the  city,  without  request  by  or  consent  of  Murphy, 
took  appeals  which  were  unsuccessful.  We  held  that  the 
appeals  having  been  taken  without  request  or  authori- 
zation of  Murphy,  and  being  unsuccessful,  Murphy  was 
not  liable  for  the  costs  of  such  appeals.  The  case  at  bar 
is  distinguishable  from  the  Murphy  case.  Here  the  plain- 
tiff had  a  verdict  at  the  Trial  Term,  the  Wanamaker 
Company  took  an  appeal  to  the  Appellate  Division  and 
succeeded  therein.  The  plaintiff  thereupon  appealed  to 
this  court  and  the  Wanamaker  Company  was  justified  in 
defending  against  such  appeal  and  to  urge  that  the  decision 
of  the  Appellate  Division  iii  its  favor  should  be  sustained. 
At  no  time  was  the  Wanamaker  Company  an  imsuc- 
cessful  appellant. 

We  are  in  accord  with  the  conclusion  of  law  based  upon 
the  findings  of  fact  in  so  far  as  it  appears  that  the  defend- 
ant is  chargeable  with  responsibility  for  the  wrongful 
design,  construction  and  installation  of  the  iron  straps 
upon  the  elevator  which  caused  the  accident  in  the 
Remetsch  case.  As  we  do  not  assent  to  the  determina- 
tion that  the  Assurance  Company  is  entitled  to  recover 
the  expenses  incurred  by  it  in  the  defense  of  the  action, 
the  judgment  herein  should  be  modified  by  reducing  the 
amount  of  the  judgment  in  favor  of  the  plaintiff  Assur- 
ance Company  to  six  thousand  nine  hundred  six  dollars 
thirty-six  cents  and  interest  thereon  from  December  29th, 
1915,  and  as  so  modified  the  judgment  should  be  affirmed, 
with  costs  to  appellant. 

HiscocK,  Ch.  J.,  Chase,  McLaughlin  and  Elkus,  JJ., 
concur;  Cardozo,  J.,  concurs  in  result;  Crane,  J.,  dis- 
sents from  modification. 

Judgment  accordingly. 
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The  People  of  the  State  of  New  York,  Appellant,  v. 
The  Hudson  River  Connecting  Railroad  Corpo- 
ration, Respondent. 

Constitutional  law  —  interstate  commerce  —  authority  of 
Federal  government  over  navigable  waters  —  authority  of  state 
to  authorize  bridge  over  navigable  stream  subject  to  approval  of 
Congress  —  act  of  Congress  authorizing  but  limiting  time  for 
construction  of  bridge  over  Hudson  river  —  waiver  of  penalty 
incurred  by  failure  to  construct  within  time  limit  —  property 
rights  cannot  be  forfeited  by  mere  legislative  enactment  — 
illegal  attempt  to  repeal  franchise  —  state  may  not  impose 
penalty  of  injunction  and  forfeiture  for  exercise  by  corporation 
of  Federal  franchise. 

1.  Section  8  of  articlo  1  of  the  Federal  Constitution  provides  that 
Confess  shall  have  power  to  rr^date  commerce  among  the  several 
states.  When  Congn^ss  exercises  its  authority,  and  acts  within  this 
power,  all  other  authority  which  confhcts  or  interferes  with  the 
Federal  power  must  fall,  for  the  sovereignty  of  (^ongress  is  plenary. 
The  authority  of  the  United  Stat(»s  over  navigable  waters  is  that  of  a 
supreme  sovereign  in  so  far  as  th(^  authority  is  necessary  under  this 
interstate  commerce  provision. 

2.  Under  the  acts  of  (\)ngress  of  March  3,  1809,  and  March  23,  190G, 
providing  for  the  erection  and  approval  of  plans  for  bridges  across 
navigable  waters,  the  authority  of  a  state  to  authorize  the  erection  of 
a  bridge  at  points  where  both  banks  of  a  navigable  stream  are  parts 
of  the  same  state  remains  subject  to  the  approval  of  Congress  as 
expressed  through  its  administrative  officers. 

3.  By  an  act  approved  by  the  president  cm  ^March  13,  1914,  authority 
was  granted  to  th(^  defendant  "  to  construct,  maintain  and  operate  a 
bridge,  together  with  tlu^  nec(^ssary  approaches  thereto,  across  the 
Hudson  river  at  a  point  suitable  to  the  interests  of  navigation  between 
Castleton  and  Schodaek  Landing,  in  aecordance  with  the  provisions 
of  the  act  "  of  March  23,  1900.  C^ongress  has  thus,  under  its  authority 
over  commerce,  declared  tlie  bridge  to  be  erected  over  a  navigable 
stream  to  be  a  lawful  bri(lg(\  By  a  later  act,  the  time  to  commence 
and  complete  th(^  bridge  was  (wtendcnl,  and  whatever  penalty  or  for- 
feiture may  have  l)een  incuiTcd  by  th(»  defendant  by  failure  to  comply 
with  the  provisions  of  the  original  statute  was  waived  by  the  only 
authority  entitled  to  enforce  such  forfeiture. 
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4.  A  statute  of  this  state  granted  permission  to  defendant  to  con- 
struct a  bridge  with  more  than  one  span  at  the  proposed  location  (L. 
1913,  ch.  388).  Later  (L.  1917,  ch.  713)  the  legislature  passed  an  act 
by  its  terms  repealing  that  statute  and  authorized  a  bridge  to  be  built 
with  one  span.  This  statute  does  not  affect  the  rights  of  defendant. 
The  condition  contained  in  that  chapter  that  the  construction  of  the 
bridge  be  commenced  before  May  1,  1914,  and  completed  within  five 
years  may  well  be  treated  as  a  condition  subsequent  and  a  failure  to 
comply  therewith  would  not  ipso  facto  forfeit  the  charter.  Property 
rights  cannot  be  forfeited  by  mere  legislative  enactment,  and,  there- 
fore, the  attempt  by  the  state  to  repeal  the  franchise  by  chapter  713 
of  the  Laws  of  1917  is  illegal  and  that  statute  must  fall.  Moreover, 
Congress  having  authorized  defendant  to  erect  a  bridge  and  declared 
the  bridge  proposed  to  be  erected  lawful,  no  authority  remained  in  the 
state  to  make  any  new  or  other  regulations  or  requirements. 

5.  Nor  can  the  legislature  of  New  York  state  interfere  with  the  ple- 
nary power  of  Congi'ess  to  authorize  this  bridge  for  interstate  commerce 
by  depriving  the  corporation,  authorized  and  vested  with  a  grant  of 
franchise  from  Congi-ess,  of  the  power  intra  vires  to  avail  itself  of  the 
franchise  by  subsequently  imposing  the  penalty  of  injunction  and  for- 
feiture of  its  charter  fcrr  exercise  of  the  franchise.  (L.  1918,  ch.  166.) 
{People  V.  International  Bridge  Company,  223  N.  Y.  137,  distinguished.) 

People  V.  Hudson  River  Connecting  R.  R.  Corp.,  186  App.  Div.  602, 
affirmed. 

(Argued  December  9,  1919;  decided  March  2,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  March  7,  1919,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  an  order  of  Special  Term  over- 
ruling a  demurrer  to  separate  defenses  set  up  in  the 
answer  and  directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  .as  mate- 
rial, are  stated  in  the  opinion. 

Charles  D,  Neivion,  Attorney-General  {William  E. 
WooUard  and  C,  T,  Dawes  of  counsel),  for  appellant. 
iVs  a  proposition  of  state  law  alone  (disregarding  for  the 
moment  all  Feckn-al  legislation)  the  legislature  under  its 
reserved  power  over  corporations  had  absolute  authority 
to  enact  chai)t('r  713  of  the  Laws  of  1917  and  chapter  166 
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of  the  Laws  of  1918  amending  the  original  charter  of  the 
railroad.  (Const,  of  N.  Y.  art.  8,  §  1;  General  Corpora- 
tion Law,  §  320;  N.  Y,  C.  &  H.  R.  R.  R.  Co.  v.  Williams, 
199  N.  Y.  119;  People  v.  Beakes  Dairy  Co.,  222  N.  Y.  416.) 
Chapter  713  of  the  Laws  of  1917  does  not  impair  the 
obligation  of  any  contract  nor  does  it  confiscate  prop- 
erty, but  it  is  a  valid  exercise  of  the  state's  power  to 
regulate  the  exercise  of  defendant's  franchise  as  a  railroad 
or  to  regulate  defendant  itself  as  a  corporation  of  its 
creation.  (Matter  of  N.  Y.  El.  Lines,  201  N.  Y.  321; 
235  U.  S.  179.)  The  acts  of  1917  and  1918  take  away 
no  rights  from  the  defendant,  nor  do  they  confiscate  any 
of  its  property.  They  simply  add  an  additional  burden 
to  the  permission  granted  by  the  prior  act  of  1913.  This 
was  within  the  absolute  power  of  the  legislature.  (People 
ex  rel.  Kimball  v.  B.  &  A.  R.  R.  Co.,  70  N.  Y.  569;  Maijor, 
etc.,  V.  Twenty-tkird  St.  Ry.  Co.,  113  N.  Y.  311;  Lord  v. 
Equitable  Life  Assur.  Society,  194  N.  Y.  220;  Lehigh  Valley 
R.  R.  Co.  V.  Canal  Board,  146  App.  Div.  151;  C,  B.  &  Q. 
R.  R.  Co.  V.  Drainage  Comrs.,  200  U.  S.  561;  West  Chicago 
St.  Ry.  Co.  V.  niinms,  201  U.  S.  506;  A^  Y.  C.  &  H.  R. 
R.  R.  Co.  V.  WiUiafus,  199  N.  Y.  108;  N.  Y.  &  N.  E.  R. 
R.  Co.  V.  Bristol,  151  U.  S.  556;  Grccnlcaf  Lumber  Co.  v. 
Garrison,  237  U.  S.  251;  G.  &  W.  Ry.  Co.  v.  A^  F.  C.  & 
H.  R.  R.  R.  Co.,  112  App.  Div.  581.)  Assuming  all 
that  the  defendant  railroad  contends,  namely,  that  it 
received  primary  creative  authority  to  build  the  bridge 
from  Congress  and  not  from  the  state,  the  power 
from  Congress  was  sini])ly  to  build  a  bridge,  and  the 
type  thereof  was  open  to  state  legislative  control  in  the 
interests  of  the  public  (L.  S.  &  M.  S.  Ry.  Co.  v.  Ohio, 
165  U.  S.  365.)  The  defendant  railroad  did  not  receive 
primary  creative  authority  to  build  the  bridge  from  Con- 
gress, but  from  the  state.  The  consent,  or  secondary 
authority,  from  Congress  in  the  ]:)rotection  of  navigation 
interests,  is  not  such  a  congressional  act  as  assinnes  the 
entire  field  of  jurisdiction  with  respect  to  this  bridge  to  the 
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exclusion  of  the  state.  {Wilson  v.  Black  Bird  Creek  Marsh 
Co.y  2  Pet.  250;  State  of  Pennsylvania  v.  Wheeling  Bridge 
Co.,  18  How.  [U.  S.]  421;  9  How.  [U.  S.]  647;  13  How. 
[U.  S.]  518;  Passaic  Bridges  Case,  [U.  S.  Dist.  of  N.  J.]  3 
WaU.  App.  782;  3  Wall.  720;  County  of  Mobile  v.  Kimball, 
102  U.  S.  691;  Bridge  Company  v.  United  States,  105  U.  S. 
470;  Miller  v.  Mayor  of  New  York,  109  U.  S.  395;  /Sands 
V.  Manistee  River  Improvement  Co,,  123  U.  S.  288;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1;  Escanaba  Co. 
V.  Chicago,  107  U.  S.  679;  Cardwell  v.  Am.  Bridge  Co.,  113 
U.  S.  205.)  The  state  of  New  York  has  title  to  and 
governmental  control  of  the  land  under  the  waters  of  the 
Hudson  river  and  such  lands  cannot  be  taken  from  it 
without  its  consent  unless  by  condemnation  and  pay- 
ment therefor.  (Martin  v.  Waddell,  16  Pet.  367,  410; 
Pollard^ s  Lessee  v.  Hagan,  3  How.  [U.  S.]  230;  Morris  v. 
United  States,  174  U.  S.  196,  227;  People  v.  International 
Bridge  Co.,  223  N.  Y.  137,  145;  United  States  v.  Chandlef- 
Dunbar  Water  Co.,  229  U.  S.  53;  Lewis  Blue  Point  Oyster 
Co.  V.  Briggs,  198  N.  Y.  287;  229  U.  S.  682;  Scranton  v. 
Wheeler,  179  U.  S.  141,  163;  Gibson  v.  United  States,  166 
U.  S.  269,  271.) 

Robert  E.  Whalen  and  Alexander  S.  Lyman  for  respond- 
ent. The  Federal  power  in  this  instance  is  paramount 
and  exclusive.  (U.  S.  Const,  art.  1,  §  8;  Gibbons  v. 
Ogden,  9  Wheat.  1;  Gilman  v.  Philadelphia,  3  Wall. 
713;  State  v.  W.  &  B.  Bridge  Co.,  18  How.  [U.  S.]  421; 
Wisconsin  v.  Duluth,  96  U.  S.  379;  Scranton  v.  Wheeler, 
179  U.  S.  141;  Greenleaf  Lumber  Co.  v.  Garrison,  237  U.  S. 
251 ;  Matter  of  Debs,  158  U.  S.  563;  Stockton  v.  B.  &  N.  Y. 
R.  Co.,  32  Fed.  Rep.  9.)  It  is  competent  for  Congress 
to  legalize  what  the  state  has  declared  to  be  illegal. 
(State  V.  W.  &  B.  Bridge  Co.,  18  How.  [U.  S.]  421;  Stockton 
V.  BaUimore  &  N.  Y.  R.  Co.,  32  Fed.  Rep.  9;  140  U.  S. 
699;  Decker  v.  B.  &  N.  Y.  R.  Co.,  30  Fed.  Rep.  723.) 
Appellant^s  title  to  the  land  under  water  is  inconsequential. 
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{Stockton  V.  B.  &  N.  Y,  R.  Co.,  32  Fed.  Rep.  9;  Gilman  v. 
United  States,  166  U.  S.  269;  Greenleaf  Lumber  Co.  v. 
Garrison  J  237  U.  S.  251.)  The  purpose  of  the  Federal 
government  to  assume  complete  and  exclusive  control  of 
the  subject-matter  is  manifest.  (6  Fed.  Stat.  Ann.  805, 
813,  814;  9  Fed.  Stat.  Ann.  [2d  ed.]  53,  81,  82;  Fed.  Stat. 
Ann.  1909  Supp.  600,  601;  9  Fed.  Stat.  Ann.  [2d  ed.]  92, 
93;  Gilman  v.  Philadelphia,  3  Wall.  713;  Houston  &  Texas 
Ry.  Co.  V.  United  States,  234  U.  S.  342;  Penn.  R.  R.  Co. 
V.  U.  S,,  U.  S.  Sup.  Ct.,  Nov.  10,  1919;  Southern  Ry.  Co. 
V.  R.  R.  Comm.,  236  U.  S.  439;  Erie  R.  R.  Co.  v.  New 
York,  233  U.  S.  671.)  Chapter  713  of  the  Laws  of 
1917,  if  given  the  effect  which  appellant  ascribes  to  it, 
would  violate  the  contractual  obligation  clause  of  the 
Federal  Constitution;  so  also  would  any  construction  of 
chapter  166  of  the  Laws  of  1918  in  derogation  of  rights 
acquired  by  defendant  under  chapter  388  of  the  Laws  of 
1913.  (Binghamton  Bridge,  3  Wall.  51;  N.  0.  W.  W.  Co. 
V.  Rivers,  115  U.  S.  674;  Russell  v.  Sebastian,  233  U.  S. 
195;  C.  Canal  Co.  v.  Louisiana,  233  U.  S.  362;  Erie  R.  R. 
Co.  V.  Pennsylvania,  153  U.  S.  628;  Adirondack  Ry.  Co. 
V.  State,  176  U.  S.  335;  People  ex  rel.  N.  F.  C.  &  H.  R.  R. 
R.  Co.  V.  Mealy,  224  N.  Y.  187;  People  ex  rel  City  of 
New  York  v.  N.  Y.  Rys.  Co.,  217  N.  Y.  310;  Holyoke  Co. 
V.  Lyman,  15  Wall.  500.)  Neither  chapter  713  of  the 
Laws  of  1917  nor  chapter  166  of  the  Laws  of  1918  can  be 
sustained  under  the  guise  of  an  amendment  to  defendant's 
charter.  {Lord  v.  Eq.  Life  Assur.  Society,  194  N.  Y.  212; 
City  of  New  York  v.  Bryan,  196  N.  Y.  158;  Stockton  v. 
B.  &  N.  Y.  R.  Co.,  32  Fed.  Rep.  9;  People  ex  rel.  Postal 
T.  C.  Co.  V.  Tax  Comrs.,  224  N.  Y.  167;  Central  Pacific 
R.  R.  Co.  V.  California,  162  U.  S.  91;  Southern  Pacific  R. 
R.  Co.  V.  U.  S.,  183  U.  S.  519;  People  v.  O'Brien,  111 
N.  Y.  l;Hill  V.  G.  R.  R.  Co.,  41  Fed.  Rep.  610.) 

Elkus,  J.     This  action  is  brought  by  the  state  of  New 
York   to   restrain   and   enjoin   ''  a   trespass   upon   lands 
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belonging  to  The  People  of  the  State  of  New  York, 
lying  under  the  waters  of  the  Hudson  river  in  the  counties 
of  Albany  and  Rensselaer,  and  to  restrain  the  erection 
and  construction  upon  said  lands  of  a  purpresture,  and  a 
public  nuisance, ''  and  to  restrain  the  defendant  from 
constructing  a  bridge,  with  two  main  spans,  across  the 
Hudson  river. 

This  controversy  is  over  the  kind  of  bridge  to  be  erected 
over  the  Hudson  river,  a  short  distance  below  Albany. 
The  defendant  desires  to  erect  a  particular  bridge  and  the 
state  is  not  opposed  to  the  construction  of  a  bridge  at  the 
location  selected.  Defendant  desires  to  erect  a  bridge 
with  two  spans,  one  six  hundred  feet  in  width  and  the 
other  four  hundred  and  five  feet  in  width,  with  piers  in  the 
bed  of  the  river  supporting  the  spans.  The  state  of  New 
York,  at  this  time,  insists  that  it  shall  be  a  bridge  with 
a  single  span.  The  difference  in  cost,  in  favor  of  the 
first  bridge,  is  $4,000,000. 

Involved  in  this  apparently  simple  question  are  to  be 
considered: 

First,  The  relative  rights  of  the  state  and  the  Federal 
government  over  the  Hudson  river  at  a  point  entirely 
TOthin  the  state. 

Second,  Has  the  state  or  the  nation  prior,  or  con- 
current, or  exclusive  jurisdiction,  to  permit  or  authorize 
the  construction  of  a  bridge  at  such  a  place? 

Third,  The  effect  of  the  United  States  Bridge  Act  of 
March  23,  1906. 

Fourth,  Is  the  proposed  bridge  to  be  used  for  interstate 
commerce  and,  if  so,  the  effect  of  that  fact  upon  these 
propositions? 

Fifth,  The  power  of  the  state  legislatm-e  by  enactment 
to  forfeit  a  property  franchise  granting  authority  to 
construct  a  bridge,  but  limiting  the  time  of  commence- 
ment of  construction. 

This  appeal  is  from  a  judgment  entered  upon  an  order 
overruling  a  demurrer  to  the  separate  defenses  contained 
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in  the  answer.     These  separate  defenses  substantially  set 
forth  the  following: 

1.  The  defendant  is  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  New  York  for  the  construc- 
tion of  a  railroad  twenty-two  miles  in  length  connecting 
the  Hudson  division  of  the  New  York  Central  and  Hudson 
River  Railroad  Company  near  Stuyvesant  with  the  West 
Shore  railroad,  river  division,  near  Feura  Bush,  with 
a  branch  connecting  with  the  Boston  and  Albany  railroad 
north  of  Schodack  Landing. 

2.  All  of  the  capital  stock  of  the  defendant,  between 
January  8th,  1914,  and  December  23d,  1914,  was  owned 
by  the  New  York  Central  and  Hudson  River  railroad,  at 
which  latter  date  said  owner  consolidated  with  the  New 
York  Central  Railroad  Company,  which  thus  became  and 
now  is  the  owner  of  all  defendant's  capital  stock.  The 
New  York  Central  Railroad  Company  is  engaged  in  inter- 
state commerce  and  the  transportation  of  United  States 
mails. 

3.  The  proposed  railroad  of  defendant  includes  as  an 
indispensable  feature  a  bridge  across  the  Hudson  river  at 
a  point  south  of  Castleton  in  the  county  of  Columbia, 
New  York. 

4.  The  waters  of  tlie  Hudson  river  are  navigable  from 
New  York  city  to  Troy,  New  York,  including  the  waters 
at  the  proposed  site  of  said  bridge.  Along  a  considerable 
portion  of  its  course,  the  Hudson  river  constitutes  a 
boundary  between  the  states  of  New  York  and  New 
Jersey.  The  watc^rs  of  the  Hudson  at  said  site  are  in  the 
state  of  New  York  and  are  subordinate  and  subject  to 
the  paramount  I'i^ht  and  authority  of  the  United  States 
under  the  Fedc^'al  Constitution. 

5.  The  legislat  ui-e  of  New  York  state  enacted  chapter 
388  of  the  Laws  of  19i;i,  which  bi^canie  a  hiw  April  28, 
1913,  granting  (k^feiulant  the  right  t.o  consti-uct,  maintain 
and  operate  a  bridge  upon  the  line  of  its  railroad  between 

14 
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Castleton  and  Schodack  Landing.  The  bridge  should 
have  clearance  of  at  least  one  hundred  and  thirty-five 
feet  above  the  mean  level  of  the  Hudson  and  spans 
not  less  than  three  hundred  feet  in  length  from  pier 
to  pier.  Plans  were  to  be  subject  to  the  approval 
of  the  secretary  of  war  and  the  construction  of  the 
bridge  was  to  be  conamenced  on  or  before  May  1,  1914, 
and  completed  within  five  years.  This,  it  is  claimed, 
constituted  a  grant  of  a  franchise.  Defendant  accepted 
and  acted  upon  said  franchise,  expending  prior  to  June  1, 
1917,  $380,000  for  plans,  rights  of  way  and  in  erecting 
said  bridge  according  to  plans  approved  by  the  secre- 
tary of  war.  The  act  of  the  legislature  it  is  also  claimed 
constitutes  a  contract  between  the  state  of  New  York 
and  the  defendant  which  may  not  constitutionally  be 
impaired. 

After  the  enactment  of  chapter  388  of  the  Laws  of  1913, 
defendant  caused  maps,  surveys  and  profiles  showing  the 
route,  including  said  bridge,  to  be  made  and  filed  the 
same  with  the  public  service  commission  of  New  York, 
together  with  its  petition  for  certificate  of  convenience 
and  necessity,  and  permission  to  begin  construction  of  the 
bridge  was  obtained  under  date  of  November  26,  1913,  as 
provided  in  the  Railroad  and  Public  Service  Commissions 
Laws. 

6.  On  March  13,  1914,  Congress  granted  authority  to 
defendant  to  construct,  maintain  and  operate  a  bridge 
and  approaches  across  the  Hudson  river  at  a  point 
between  Castleton  and  Schodack  Landing  according  to 
the  provisions  of  the  Federal  Bridge  Act  of  March  23, 
1906. 

7.  On  August  9,  1916,  Congress  extended  the  time  to 
commence  and  complete  defendant's  bridge  to  the  30th 
day  of  March,  1918,  and  the  30th  day  of  March,  1920, 
respectively. 

8.  Thereafter  plans  were  presented  and  hearings  had 
resulting  in  the  approval  on  May  2,  1917,  of  said  plans  by 
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bridge  as  contemplated  by  the  United  States  is  along  the 
westerly  side  of  the  river  extending  approximately  four 
hundred  feet  from  the  westerly  dike  of  said  river  at  said 
place  and  dredged  to  a  depth  of  twelve  feet.  The  waters 
of  the  Hudson  river  lying  easterly  of  said  point  are  more 
shallow  than  the  waters  of  the  channel,  and  by  reason 
of  the  dredging  proposed  to  be  done  the  general  location 
of  the  bridge  will  be  improved  for  navigation. 

There  are  already  established  and  existing  across  the 
Hudson  river  at  Albany,  Troy  and  Poughkeepsie,  bridges 
that  have  not  as  great  clearance  as  that  provided  for  the 
proposed  bridge,  according  to  the  plans  approved  by  the 
secretary  of  wai',  setting  forth  certain  of  the  dimensions 
and  stating  that  these  bridges  do  not  interfere  with 
navigation. 

The  ordinary  rules  as  to  admissions  on  demurrer  apply 
here;  and  also,  if  necessary,  the  allegations  of  the  amended 
complaint  may  be  considered.  {Douglas  v.  Coonley,  156 
N.  Y.  521.) 

In  addition  to  the  matters  above  referred  to,  the 
amended  complaint  alleges: 

The  Hudson  river  is  a  navigable,  tidal  river,  rising  and 
flowing  entirel}^  in  New  York  state  to  a  point  more  than 
one  hundred  miles  south  of  the  site  of  the  proposed  bridge, 
where  it  becomes  a  boundary  river  between  the  states  of 
New  York  and  New  Jersey. 

Plaintiff  is  the  owner  in  fee  simple  absolute  and  in 
trust  for  all  the  people  of  the  state  of  all  lands  under  the 
waters  of  the  Hudson  river  at  the  point  of  the  proposed 
bridge,  except  such  as  were  on  or  about  the  26th  day  of 
April,  1901,  granted  by  the  commissioners  of  the  land 
office  to  one  Patterson  and  one  Elder. 

The  Hudson  river  is  navigable  from  the  Troy  dam 
south  to  its  mouth  and  is  the  conduit  for  a  volume  of 
annual  freight  of  approximately  the  value  of  $125,000,000, 
and  is  navigated  by  the  largest  passenger  carrying  boats 
in  the  world,  such  as  the  Washington  Irving  and  Hendrick 
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Hudson.  New  York  has  been  constructing  and  has  now 
about  completed  a  system  of  barge  canals,  connecting 
the  Great  Lakes  with  the  Hudson,  costing  the  state  more 
than  $150,000,000.  Upon  its  completion,  the  volume  of 
freight  transported  on  the  Hudson  river  \vdll  be  greatly- 
increased,  and  in  contemplation  of  this  the  United  States 
has  for  years  past  been  engaged  in  widening  and  deepening 
the  channel  of  the  Hudson  from  the  Troy  dam  past  the 
site  of  the  proposed  bridge  to  the  city  of  Hudson  and  is 
considering  the  project  of  deepening  the  channel  to  permit 
navigation  by  ocean-going  craft. 

The  site  of  the  proposed  bridge  is  one  of  great  danger 
to  navigation  because  of  the  shallow  channel  here  chang- 
ing its  course  from  the  east  side  to  the  west  side  of  the 
river,  together  with  contrary  winds  and  currents  there 
prevailing. 

The  Hudson  river  and  its  tributaries  drain  a  watershed 
of  8,100  square  uilleSj  and  spring  thaws  cause  a  rise  of 
from  18  to  23.7  feet. 

An  ice  gorge  frequently  forms  at  or  near  the  point  of 
the  proposed  bridge  and  causes  floods  as  far  north  as 
Troy  vnth  consequent  damage  and  expense  to  the  state 
and  its  citizens. 

The  construction  of  the  proposed  bridge  was  not  begun 
within  the  provisions  of  chapter  388  of  the  Laws  of  1913  on 
the  1st  day  of  May,  1914,  nor  prior  to  June  1,  1917.  The 
act  of  June  1,  1917,  chapter  713,  which  repeals  chapter 
388  of  the  Laws  of  1913,  authorizes  the  defendant  to  con- 
struct a  bridge  bet^^  3en  the  same  points,  wjth  clearance 
of  not  less  than  one  hundred  and  thirt^^-five  feet  and  but  a 
single  span  across  the  river,  and  provides  for  the  approval 
of  the  state  engineer  and  surveyor  as  to  abutments,  via- 
ducts and  approaches,  as  well  as  of  the  secretary  of  war  of 
the  United  States.  This  approval  has  not  been  given,  but, 
notwithstanding  the  provisions  of  chapter  713  of  the  Laws 
of  1917,  defendant  has  prepared  maps  and  plans  for  the 
construction  of  a  bridge  with  two  main  spans  supported 
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by  three  piers,  and  defendant  has,  since  June  1,  1917, 
threatened  and  now  threatens,  unless  restrained,  to 
commence  and  continue  the  construction  of  such  bridge 
and  approaches  and  has  notified  the  attorney-general  of 
the  state  of  New  York  that  such  is  its  intention.  Such 
construction  will  be  unlawful,  dangerous  to  navigation, 
impair  the  value  of  the  plaintiff's  state  barge  canal  and 
will  facilitate  the  formation  of  ice  gorges  at  said  point, 
destroying  the  property  of  citizens,  all  of  which  damage 
is  incapable  of  exact  measurement.  For  such  consider- 
ations, the  proposed  bridge,  if  constructed,  will  be  an 
unlawful  structure,  a  trespass  and  purpresture  upon  the 
lands  of  plaintiff,  a  hindrance  and  danger  to  navigation, 
a  public  nuisance  from  which  plaintiff  has  no  adequate 
relief  or  other  remedy  than  injunction  to  restrain  the 
construction  of  said  bridge. 

A  brief  chronology  of  the  Federal  and  state  statutes 
and  acts  affecting  this  litigation  may  be  shown  here  for 
convenience  and  clearness. 

1.  1899,  March  3.  United  States  River  and  Harbor 
Act  (30  Stat.  1121),  sees.  9  and  10,  providing  for  the 
consent  of  Congress  to  build  bridges  across  navigable 
rivers. 

2.  1906,  March  23.  United  States  Bridge  Act  (34 
Stat.  84),  sees.  1  and  6,  providing  for  approval  of  plans 
when  Congress  consents  and  that  bridge  so  built  be 
completed  within  three  years  of  passage  of  act  authoriz- 
ing same. 

3.  1913.  Defendant  incorporated  in  1913  as  a  railroad 
corporation  under  the  laws  of  New  York. 

4.  1913,  April  28.  Chapter  388  of  the  Laws  of  1913. 
Act  granting  permission  to  defendant  to  construct  a 
bridge  at  proposed  location  with  more  than  one  span  over 
river. 

5.  1914,  March  13.  (38  Stat.  308,  ch.  38)  United 
States  act  granting  authority  to  defendant  to  construct 
a  bridge  at  proposed  location. 
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6.  1916,  August  9.  (39  Stat.  445,  ch.  307)  United 
States  act  extending  time  to  complete  bridge  to  March 
30,  1920. 

7.  1917,  May  2.  Secretary  of  War,  after  public  hear- 
ings, approves  plans  for  construction  of  bridge. 

8.  1917,  June  1.     Chapter  713,  Laws  of  New  York, 

1917,  repealing  chapter  388,  Laws  of  1913,  and  author- 
izing construction  of  bridge  with  single  span  as  desired  by 
plaintiff. 

9.  1918,  April  9.     Chapter  166,  Laws  of  New  York, 

1918,  amending  General  Railroad  Law  providing  that  no 
bridge  across  the  Hudson  river  may  be  built  until 
approved  by  the  state  engineer  and  superintendent  of 
public  works. 

This  somewhat  elaborate  statement  is  deemed  necessary 
to  clearly  show  the  facts  and  contentions  material  to  this 
appeal. 

Under  our  Constitution,  the  Federal  government  is 
possessed  of  only  such  powers  as  are  granted  to  it.  All 
other  powers  are  reserved  to  the  s(^veral  states.  WTien 
Congi-ess  exercises  its  authority  and  acts  within  its  power, 
all  other  authority  which  conflicts  or  interferes  with  the 
Federal  power  must  fall,  for  the  sovereignty  of  Congress 
is  plenary.  {Prigg  v.  ComvwniveaUh  of  Pennsylvania,  16 
Pet.  539;  Southern  Railway  Co,  v.  Railroad  Comm.  of 
Indiana^  236  U.  S.  439;  Penn.  R,  R.  Co.  v.  Public  Service 
Com.  of  Penn.  250  U.  S.  5()6.) 

Congress  is  given  authority  over  interstate  commerce 
in  article  I,  section  8,  of  the  Constitution:  ^'  Congress 
shall  have  power  *  *  *  to  regulate  commerce  A\ith 
foreign  nations  and  among  the  several  states  and  with 
the  Indian  tribes. '' 

In  construing  this  power  granted,  the  words  must  be 
understood  as  employed  in  their  natural  sense,  as  is  said 
by  Chief  Justice  Marshall  in  Gibbons  v.  Ogden  (9  Wheat. 
1,  at  194):  ^'  Commerce  among  the  states  cannot  stop  at 
the  external  boundary  hue  of  each  state,  but  may  be 
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introduced  into  the  interior/'  It  is  a  comprehensive 
clause  including  within  its  intent  the  instruments  and 
means  by  which  interstate  commerce  is  or  may  be  carried  on, 
even  if  those  means  or  instruments  are  such  as  are  inher- 
ently within  a  single  state,  such  as  the  wharf  of  a  trans- 
atlantic line,  or  the  tracks  over  which  pass  trains  en  route 
from  state  to  state,  or  the  engine  used  to  draw  those 
trains,  be  it  used  for  ever  so  short  a  haul  within  the  state 
and  if  this  authority  extends  to  the  tracks  and  the  engine, 
though  used  wholly  wdthin  the  state,  surely  it  also  includes 
bridges  over  which  both  of  these  pass,  and  this  is  partic- 
ularly true  if  that  bridge  cross  a  navigable  stream,  the 
first  great  recognized  instrument  of  interstate  conmaerce. 
{Erie  R.  R,  Co.  v.  Neiv  York,  233  U.  S.  671;  Pennsyl- 
vania V.  Wheeling  &  Belmont  Bridge  Co.,  18  How.  [U.  S.] 
421.)  The  bridge  in  question,  it  is  conceded,  will  be  used 
for  interstate  commerce. 

The  Constitution  containing  the  authority,  and  the 
power  of  Congress  being  plenary,  it  only  remains  to  con- 
sider whether  in  the  instant  case  Congress  has  acted  in 
authorizing  this  bridge  and  by  its  action  has  excluded  any 
further  or  other  action  by  the  state.  An  answer  in  the 
affirmative  is  conclusive  for,  as  is  well  said  by  Chief 
Justice  Marshall  in  Gibbons  v.  Ogden  (9  "WTieat.  1,  at 
196): 

^'  It  is  the  power  to  regulate;  that  is,  to  prescribe  the 
rule  by  which  commerce  is  to  be  governed.  This  power, 
like  all  others  vested  in  Congress,  is  complete  in  itself, 
may  be  exercised  to  its  utmost  extent,  and  acknowledges 
no  limitations,  other  than  are  prescribed  in  the  consti- 
tution.    *     *     * 

^'  If,  as  has  always  been  understood,  the  sovereignty  of 
Congress,  though  limited  to  specified  objects,  is  plenary  as 
to  those  objects,  the  power  over  commerce  with  foreign 
nations,  and  among  the  several  states,  is  vested  in  Con- 
gress as  absolutely  as  it  would  be  in  a  single  government, 
having  in  its  constitution  the   same   restrictions  on  the 
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exercise  of  the  power  as  are  found  in  the  constitution  of 
the  United  States/' 

The  presumption  is  that  Congress  in  any  action  it  has 
taken  has  acted  within  its  powers  and  the  same  presump- 
tion is  true  as  to  action  by  the  state  legislature.  Again, 
to  use  the  words  of  Chief  Justice  Marshall,  at  page  204, 
in  the  case  already  cited : 

''  If  Congress  license  vessels  to  sail  from  one  port  to 
another,  in  the  same  state,  the  act  is  supposed  to  be, 
necessarily,  incidental  to  the  power  expressly  granted  to 
Congress,  and  implies  no  claim  of  a  direct  power  to  regu- 
late the  purely  internal  commerce  of  a  state,  or  to  act 
directly  on  its  system  of  police.  So,  if  a  state,  in  passing 
laws  on  subjects  acknowledged  to  be  within  its  control, 
and  with  a  view  to  those  subjects,  shall  adopt  a  measure 
of  the  same  character  with  one  which  Congress  may  adopt, 
it  does  not  derive  its  authority  from  the  particular  power 
w^hich  has  been  granted,  but  from  some  other,  which 
remains  with  the  state,  and  may  be  executed  by  the  same 
means.  All  experience  shows,  that  the  same  measures,  or 
measures  scai-cely  distinguishable  from  each  other,  may 
flow  from  distinct  powers;  but  this  does  not  prove  that 
the  powders  themselves  are  identical.'^ 

To  determine  whether  Congress  has  acted  and  by  its 
action  excluded  state  action,  it  is  necessary  for  us  to 
examine  and  interpret  all  acts  of  Congress,  claimed  to  be 
applicable  to  the  facts  as  stated. 

The  first  of  these  is  the  River  and  Harbor  Act  of  March 
3,  1899.  Tliis  act  is  nuiiuly  conccu'ued  with  maintaining 
freedom  of  navi<;ationancl  i)reventing  obstructions  thereto 
from  being  erected.  So  far  as  the  erection  of  bridges  or 
other  obstructions  to  navigation  is  concerned,  it  is  an  act 
of  exclusion  and  prohibits  their  coniuioncenient  until  the 
consent  of  Coni;foss  is  ol)tained  together  with  the  approval 
of  plans  by  the  chief  of  eiiti;iueers  and  the  secretary  of  war. 
{Cumviings  v.  Chicaijo^  188  U.  S.  410.) 

This  act  does  not  prohibit  the  ei-ection  of  such  struc- 
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tures  under  the  authority  of  the  legislature  of  a  state  at 
points  where  both  banks  of  the  navigable  water  are  parts 
of  the  same  state,  provided  that  the  location  and  plans 
are  submitted  to  and  approved  by  the  chief  of  engineers 
and  the  secretary  of  war  before  construction  is  commenced. 

Under  this  act  the  authority  of  the  state  to  authorize 
such  structures  wholly  within  its  limits  remains  subject  to 
the  approval  of  Congress  as  expressed  through  its  admin- 
istrative officers.  (Miller  v.  Mayor  of  New  York,  109 
U.  S.  385.)  It  is  clear  in  the  instant  case  that  both  banks 
of  the  Hudson  at  the  proposed  site  of  the  bridge  and  for 
many  miles  in  either  direction  are  wholly  within  the  state 
of  New  York. 

The  next  act  affecting  this  question  is  the  Bridge  Act 
of  March  23, 1906. 

This  act,  section  1,  begins  as  follows:  "  That  when 
hereafter  authority  is  granted  by  Congress  to  any  persons 
to  construct  a  bridge  across  or  over  any  of  the  navigable 
waters  of  the  United  States,  such  bridge  shall  not  be  built 
or  commenced  until  the  jDlans  and  specifications,^'  and 
other  data  have  been  submitted  to  the  secretary  of  war 
and  chief  of  engineers  and  approved  by  them.  No  devi- 
ation can  be  made  from  such  plans  without  similar 
approval.  Section  2  provides  that  a  bridge  built  in 
accordance  with  the  provisions  of  the  act  shall  be  a  lawful 
structm'e  and  a  post  route  of  the  United  States. 

The  authority  of  the  United  States  over  the  navigable 
waters  is  that  of  a  supreme  sovereign  in  so  far  as  the 
authority  is  necessary  under  the  interstate  commerce 
provisions  of  the  Constitution.  As  to  all  navigable 
waters,  it  has  succeeded  to  the  jns  publicum  as  held  by  the 
King  of  England  and  holds  such  waters  in  trust  for  all  the 
people  of  the  United  States  under  the  Constitution.  Its 
rights  when  exercised  or  to  the  extent  exercised  are  para- 
mount to  the  same  jus  publicum  held  by  the  state  of  New 
York  for  the  people  of  the  state.  {Lewis  Blue  Point 
Oyster   C.   Co,  v.  Briggs,   198    N.  Y.  287;  affirmed,   229 
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U.  S.  82;  Prigg  v.  Comm.  of  Penn,,  16  Pet.  539;  U.  S. 
V.  Chandler-Dunbar  W.  P.  Co.,  229  U.  S.  53.) 

The  state  of  New  York,  in  addition  to  holding  the  jus 
publicum  as  to  navigable  waters  \Adthin  its  boundaries  over 
which  the  United  States  has  not  axercised  its  paramount 
authority,  is  also  the  holder  of  the  jus  privatum  or  title 
to  the  land  under  the  navigable  waters  of  the  state  and 
may  make  such  grants  of  this  submerged  land  as  do  not 
interfere  with  the  jus  publicum  which  it  holds  in  trust  for 
its  citizens  or  wliich  is  created  in  the  Federal  government 
under  the  Constitution.  {Gibson  v.  United  States,  166 
U.  S.  269;  Scranton  v.  Wheeler,  179  U.  S.  141.) 

Pursuant  to  the  Bridge  Act  and  iiitra  vires  of  its  charter, 
as  granted  by  the  state  of  New  York,  the  defendant 
obtained  from  Congress  authority  to  construct  the  bridge 
here  sought  to  be  enjoined.  This  authority  is  contained 
in  an  act  approved  by  the  President  on  March  13,  1914, 
and  is  substantially  as  follows: 

u  *  *  *  Authority  *  *  *  is  hereby  granted  to 
the  Hudson  River  Connecting  Railroad  Corporation 
*  *  *  to  construct,  maintain  and  operate  a  bridge, 
together  with  the  necessary  approaches  thereto,  across 
the  Hudson  River  at  a  point  suital)le  to  the  interests  of 
navigation  between  Castleton  and  Schodack  Landing,  in 
accordance  with  the  provisions  of  the  Act  *  *  * 
approved   jMarch   twenty-tliird,    nineteen   hundred   and 


six. 


The  Bridge  Act,  section  6,  provides  that  actual  con- 
struction of  a  bridge  authorized  thereunder  shall  be  com- 
menced within  one  year  and  completed  within  three  years. 

The  question  as  to  whether  tliis  provision  was  complied 
with  becomes  immaterial  by  reason  of  an  act  of  Congress, 
approved  by  the  President  on  August  9,  1916,  provicUng: 

u  *  *  *  ^^h^t  the  time  for  the  commencement  and 
completion  of  the  bridge  of  the  Hudson  River  Connecting 
Railroad  Corporation,  under  the  provisions  of  the  Act 
approved  March  tliirtccnth,  nineteen  hundred  and  fom'- 
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teen,  be  extended  to  the  thirtieth  day  of  March,  nineteen 
hundred  and  eighteen,  and  the  thirtieth  day  of  March, 
nineteen  hundred  and  twenty,  respectively.     *     *     * '' 

Under  this  latter  enactment,  the  time  to  conmience  and 
complete  the  bridge  was  definitely  set  and  whatever 
penalty  of  forfeiture  may  have  been  incurred  by  the 
defendant  was  waived  by  the  only  authority  entitled  to 
enforce  such  forfeiture.  {People  v.  Ulster  &  Delaware 
R.  R.  Co.,  128  N.  Y.  240.)  Before  the  period  set  for  com- 
mencement of  construction  had  expired,  this  action  was 
begun,  on  November  30,  1917. 

Is  the  act  of  March  13,  1914,  plus  the  act  of  August  9, 
1916,  such  grant  of  authority  as  is  contemplated  in  the 
Bridge  Act  to  cause  the  application  of  that  act  to  the 
proposed  bridge? 

To  state  the  question  seems  to  answer  it.  What  other 
or  higher  authority  could  be  given  to  construct  a  bridge 
than  an  act  of  Congress  stating  in  terms  that  such  author- 
ity is  granted?  Grant  having  been  made  as  required  by 
the  Bridge  Act,  the  condition  governing  application  of 
that  act  has  been  complied  with,  and  Congress,  under  its 
authority  over  commerce,  has  declared  the  bridge  to  be 
erected  over  a  na\dgable  stream  to  be  a  lawful  bridge. 
Certainly  the  state  cannot  make  unlawful  that  which 
Congress,  under  its  plenary  power  over  interstate  com- 
merce, has  declared  to  be  lawful.  {New  York  Central 
R.  R.  Co.  V.  W Infield,  244  U.  S.  147,  at  148;  Southern 
Railway  Co.  v.  Railroad  Comm.  of  Indiana,  236  U.  S. 
439;  Prigg  v.  ComjnomDealth  of  Penn.,  16  Pet.  539,  at 
618;  Erie  R.  R.  Co.  v.  New  York,  233  U.  S.  671;  Wis- 
consin v.  City  of  Diiluih,  96  U.  S.  379;  People  ex  rel 
Postal  Telegraph-Cable  Co.  v.  State  Board  TaxComrs., 
224  N.  Y.  167.) 

The  plenar}^  power  of  Congress  under  the  Constitution 
lies  dormant  until  Congress  sees  fit  to  exercise  it  and  in 
this  tvvilight  zone  of  suspended  power  the  sovereign  power 
of  the  state  is  supreme  and  rights  vested  during  that 
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period  under  state  authority  are  not  subsequently  lost 
when  Congress  exercises  its  plenary  power,  although  the 
entire  authority  of  the  state  may  be  superseded  as  in  the 
cases  of  bankruptcy  and  coinage. 

Upon  the  argument  of  this  case,  much  emphasis  has 
been  laid  upon  the  decision  of  People  v.  International 
Bridge  Company  (223  N.  Y.  137).  That  case  is  clearly 
distinguishable  from  the  present  one  in  that  Congress 
had  not  exercised  its  plenary  powder  and  authorized  the 
construction  of  the  International  bridge.  The  ac't  of 
Congress  passed  in  1870  merely  provided: 

"  That  an}^  bridge  and  its  appurtenances  which  shall 
be  constructed  across  the  Niagara  River  from  the  City  of 
Buffalo,  New  York,  to  Canada,  in  the  pursuance  of  the 
provisions  of  an  act  of  the  Legislature  of  the  State  of  New 
York  entitled  '  An  Act  to  incorporate  the  International 
Bridge  Company,'  *  *  *  ^\\[i\\  be  lawful  structures 
and  shaU  be  so  held  and  taken  and  are  hereby  authorized 
to  be  constructed  and  maintained  as  provided  by  said 
act  and  such  amendments  thereto,  am^thing  in  the  laws 
of  the  United  States  to  the  contrary  notwithstanding. '^ 

This  was  merely  a  consent  to  the  bridge  as  authorized 
by  the  state  of  New  York  in  the  charter  and  a  waiver  of 
objections  which  might  be  raised  by  the  United  States. 
By  this  act  notliing  was  granted  to  the  bridge  company 
by  the  United  States.  Its  franchise  depended  wholly 
upon  the  New  York  act  and  that  act,  being  an  act  of 
incorporation,  was  sul)joct  to  amendment  under  the 
provisions  of  article  VIII,  section  1,  of  the  New  York 
State  Constitution,  provided  such  an  amendment  did  not 
conflict  with  constitutional  rights.  {People  v.  O'Brien, 
111  N.  Y.  1.) 

Congress  by  the  act  referred  to  consented  to  any  bridge 
constructed  at  this  j^lace  under  the  charter  of  the  Inter- 
national Bridge  Company  and  declared  any  such  bridge 
lawful  and  bestowed  the  control  of  that  l)ri(ln:e  upon  the 
legislature  of  the  state  of  New  York.     The  consohdating 
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act  of  New  York  made  provision  that  the  bridge  ^'  shall 
be  as  well  for  the  passage  of  persons  on  foot  and  in  car- 
riages and  otherwise  as  for  the  passage  of  trains.''  This 
is  mandatory,  must  be  complied  with  and  insistence  upon 
this  charter  requirement  by  the  state  does  not  violate  any 
right  of  the  corporation.  The  legislature,  under  its  right 
to  amend,  amended  the  charter  in  1915,  and  imposed  a 
penalty  upon  the  corporation  for  its  failure  after  January 
1,  1916,  to  build  a  roadway  for  vehicles  and  a  pathway 
for  pedestrians  and  this  amendment  was  held  vaUd. 
This  was  the  decision  of  the  International  Bridge  case  so 
far  as  is  pertinent  to  the  present  appeal. 

In  the  instant  case,  considering  for  the  moment  only 
the  authority  granted  by  New  York  statute,  we  find 
that  on  May  2,  1917,  the  defendant,  a  railroad  corporation 
under  the  laws  of  this  state,  was  vested  with  proper  cre- 
dentials from  the  pubUc  service  commission  to  construct 
a  railroad  to  be  used  for  interstate  commerce  between  the 
various  points  named  as  its  terminals. 

Defendant  then  owned  a  franchise  right  to  construct  a 
bridge  of  a  certain  character  across  the  Hudson  river  near 
Castleton,  such  right,  granted  by  the  legislature,  being 
subject  to  the  approval  of  the  secretary  of  war  of  the 
United  States.  The  right  to  repeal  this  franchise  was  not 
specifically  reserved  in  the  granting  act. 

On  this  date  (May  2,  1917)  the  secretary  of  war 
approved  its  plans  for  the  erection  of  a  bridge. 

Therefore,  on  the  second  day  of  May,  1917,  the  right  of 
the  defendant  to  build  a  bridge  for  public  railroad  pur- 
poses according  to  the  plans  that  day  approved  became 
complete.  {Coxe  v.  State  of  N.  F.,  144  N.  Y.  396,  at  407; 
Saunders  v.  N,  Y.  C.  &  H.  R,  R,  R.  Co.,  144  N.  Y.  75.) 

It  is  claimed,  however,  that  the  act  (Chap.  388,  Laws  of 
1913)  contained  a  condition  that  the  construction  of  the 
bridge  be  commenced  before  May  1,  1914,  and  completed 
within  five  years  and  that  this  condition  has  not  been 
complied  with.     Such  conditions  may  well  be  treated  as 
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conditions  subsequent,  and  if  so  a  failure  to  comply  with 
them  would  not  ipso  facto  forfeit  the  charter  unless  provi- 
sion for  the  forfeiture  be  included  in  the  grant.  (Matter  of 
New  York  &  L.  /.  Bridge  Co,  v.  Smith,  148  N.  Y.  540.) 

Prior  to  the  enactment  of  2  Re\'ised  Statutes,  462,  section 
31,  following  the  decision  of  Chancellor  Kent  in  Attorney- 
General  V.  Utica  Insurance  Co.  (2  Johns.  Ch.  371),  equity 
refused  to  take  jurisdiction  of  suits  for  injunction  by  the 
attorney-general  to  restrain  corporations  from  carrying  on 
business  in  \dolation  of  public  acts.  (People  v.  Ballard, 
134  N.  Y.  269.)  It  may  be  well  doubted  whether  under 
that  act  property  rights,  even  when  granted  by  the  state, 
can  be  declared  forfeited  in  a  suit  in  equity  without  a 
trial  by  juiy.  (New  York  State  Constitution,  art.  I, 
sec.  2;  Colon  v.  LisJc,  153  N.  Y.  188;  Hudson  v.  Canjly 
44  N.  Y.  553.) 

Property  rights  cannot  be  forfeited  by  mere  legislative 
enactment.  Chapter  713  of  the  Laws  of  1917  is  predi- 
cated upon  the  repeal  of  chapter  388  of  the  Laws  of  1913 
which  granted  the  property  franchise.  Without  this 
repeal,  the  remainder  of  the  piovisions  of  chapter  713  are 
mthout  effect.  The  repeal  being  illegal,  the  statute  must 
fall.  It  is  clearly  not  based  on  the  exoi'cise  of  the  police 
power.  It  merdij  substitutes  one  grant  for  another  without 
obtaining  the  consent  of  the  grantee.  (People  v.  O^Brien, 
HI  N.  Y.  1 ;  Lord  v.  Equitable  Life  Assur.  Socy.,  194  N.  Y. 
212.) 

There  is  a  distinction  between  the  franchise  to  be  a 
corporation  and  a  franchise  as  a  property  right.  The  state 
of  New  York  created  this  defendant  to  build  a  railroad 
between  certain  points.  It  was  intra  vires  for  the  railroad 
to  accept  from  any  source  any  rights  or  property  to  further 
this  purpose.  It  obtained  a  francliise  from  the  state  to 
build  this  bridge  and  later  obtained  a  similar  franchise 
from  Congress  under  its  plenary  power  over  interstate 
commerce.     It  accepted  these  franchises  and  in  reliance 
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thereon,  as  is  conceded  by  the  demurrer,  has  expended 
money  ^^in  erecting  such  bridge  according  to  plans 
approved  by  the  secretary  of  war  prior  to  June  1st,  1917." 
Congress  having  declared  the  bridge  proposed  to  be  erected 
lawful  and  authorized  the  defendant  to  erect  same,  no 
authority  remained  in  the  state  to  make  any  new  or 
other  regulations  or  requirements.  {Erie  R.  R,  Co.  v.  New 
Forfc,  233  U.  S.  6.71.) 

There  is  still  to  be  discussed  the  amendment  to  the 
Railroad  Law  contained  in  chapter  166  of  the  Laws  of 
1918.  Although  this  act  was  not  a  law  at  the  time  this 
suit  was  begun,  it  is  a  general  law  of  the  state  and  as  such 
its  relevancy  and  effect  must  be  considered. 

As  already  shown,  this  defendant  intra  vires  of  the 
charter  obtained  the  grant  of  a  franchise  to  build  a  bridge 
at  Castleton  from  Congress.  The  right  of  Congress  to 
make  this  grant  and  to  authorize  this  bridge  was  plenary, 
and  in  the  exercise  of  that  right  it  made  this  grant  to  a 
corporation  then  competent  to  receive  and  exercise  it. 
Can  the  legislature  of  New  York  state  interfere  with 
the  plenary  -power  of  Congress  to  authorize  this  bridge 
for  interstate  commerce  by  depriving  the  corporation, 
authorized  and  vested  with  a  grant  of  franchise  from 
Congress,  of  the  power  intra  vires  to  avail  itself  of  the 
franchise  by  subsequently  imposing  the  penalty  of 
injunction  and  forfeiture  of  its  charter  for  exercise  of 
the  franchise?  The  answer  must  be  in  the  negative. 
{Erie  R.  R.  Co.  v.  Neiv  York,  233  U.  S.  671;  Union 
Bridge  Co.  v.  U.  S.,  204  U.  S.  364;  Gilman  v.  Phila- 
delphia, 3  Wall.  713.)  To  hold  otherwise,  would  be  to 
permit  the  legislature  to  do  by  indirection  what  it  could 
not  do  directly  and  would  result  in  depriving  Congress 
of  the  agency  through  which  it  sought  to  act  to  obtain 
results  under  its  pkaiary  ])()wers  over  commerce,  and 
thus  nullify  the  acts  of  Congress  except  as  such  acts  may 
be  carried  out  by  departments  of  the  Federal   govern- 
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merit.      [McCulloch  v.  Maryland,  4  Wheat.  316,  at  408; 

Willamette  Iron  Bridge  Co,  v.  Hatch,  125  U.  S.  1;  Han- 

•  

nihal  &  St.  Joseph  R.  R.  Co.  v.  Missouri  River  Packet 
Co.,  125  U.  S.  2:^0.)  The  fact  that  the  defendant  is  a 
New  York  corporation  is  immaterial. 

The  law  will  not  permit  that  to  be  done  by  indirec- 
tion which  is  unlawful  directly.  Quando  aliquid  prohibetur 
ex  dirccto  prohibetur  et  per  ohliquium.  (Co.  Lit.  223.) 
Congress  under  its  plenary  power  has  authorized  the 
proposed  bridge  here  sought  to  be  enjoined  and  granted 
authority  to  accomplish  that  purpose  to  the  defendant, 
w^hich  was  empowcTed  L^y  \he  state  to  accept  the  grant. 
It  lies  not  in  the  mouth  of  the  legislature  to  defeat 
the  power  of  Congress^  properly-  exercised,  by  penalizing 
the  defendant  for  exercising  its  franchise  from  Congress 
to  accomplish  a  purpose  ovct  which  ( 'ongress  has  i)lenary 
power. 

The  judgment  appealed  from  should  l)e  afRrmc  rl,  with 
costs. 

HiscocK,  Ch.  J.,  IIoGAN,  Cakdozo,  Pound  and 
McLaughlin,  JJ.,  concur;  ANDm:ws,  J.,  concurs  in 
result . 

Judgment  alTirmed. 


EuGi:x::  A.   Rudigi:r  et    al.,    Appellants,   v.   James   A. 

Cole  MAX  et  al.,  Uespondents. 

Chancery  practice  Supreme  Court  -  when  supplemental 
bill  in  equity  may  be  filed,  even  after  decree  —  appeal  equity 
—  when  measure  of  relief  ixpon  new  trial  may  be  modified  in 
accordance  with  changes  in  conditions  which  took  place 
pending  the  appeal. 

1.  By  tho  settl('(l  practif^c  of  fhaiirMTv,  a  siij)pl('iU('iital  bill  inipfht 
be  filed,  even  aftcn*  (l«'rr«M\  to  ^\\v  cITccl  to  the  (KM-rec  roiiiU^rod,  aiul 
to  secure  its  fruits  to  th((  suctuv'^siul  party.     Such  a  bill,  at  least  whon 

15 
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limited  to  the  same  parties,  did  not  initiate  an  independent  suit,  but 
was  looked  upon  as  a  continuation  of  the  original  suit,  and  as  ancillary 
thereto.  The  right  to  file  it  was  undoubted  when  the  decree  was 
menaced  in  its  efficacy  by  force  of  changing  circumstances.  The 
ancient  jurisdiction  of  chancery  resides  in  the  Supreme  Court  to-day. 

2.  On  a  former  appeal  to  this  court  in  this  action  {Rudiger  v.  Cole- 
man, 199  N.  Y.  342)  the  judgment  of  the  Appellate  Division  was 
reversed  and  that  of  the  Special  Term  modified  in  accordance  with 
the  opinion.  It  appeared  that  the  condition  of  affairs  had  so  changed 
during  the  appeal  that  proceedings  were  taken  in  the  nature  of  an 
application  at  the  foot  of  the  decree  to  adjust  the  judgment  to  the 
changed  situation,  resulting  in  a  new  interlocutory  judgment  at  Special 
Term.  On  appeal  therefrom  the  Appellate  Division  held  that  the 
Special  Term  was  without  power  to  adapt  to  changed  conditions  the 
relief  awarded  by  this  court,  and  that  its  duty  was  to  repeat,  with 
literal  fidelity,  the  terms  of  the  remittitur.  Held,  that  the  form  and 
measure  of  relief  should  have  been  adjusted  to  the  changed  conditions. 

3.  On  the  former  appeal  to  this  court,  it  was  held  that  the  defendants 
held  title  to  certain  lands  which  were  the  subject  of  a  contract  between 
their  decedent  and  plaintiffs,  as  trustees  for  plaintiffs,  and  were  under 
a  duty  to  reeonvey  it  and  that  there  should  be  an  accounting  for  rents 
collected.  On  the  hearing  ?t  Special  Term  after  this  decision,  it 
appeared  that  part  of  the  land,  the  title  to  which  was  in  controversy, 
had  been  condemned  pending  the  appeal  by  the  city  of  Xew  York  and 
that  sales  had  been  made,  pending  the  appeal,  by  defendants  from  quar- 
ries on  the  land.  Held,  first\  that  the  defendants  holding  the  lands 
under  a  trust  which  failed,  if  they  luid  done  their  duty  would  have 
returned  them  to  plaintiffs  at  tlie  date  of  the  former  trial,  if  not  before, 
and  the  court,  if  it  entered  the  proper  judgment,  would  have  required 
them  to  return  the  lands,  and  that  the  trustees  could  not  profit  by  delay 
in  the  execution  of  their  trust;  seco7id,  that  the  plaintiffs  should  recover 
from  the  defendants  the  proceeds  of  the  lands  appropriated  by  the  city 
of  New^  York  with  interest  thereon,  the  defendants  to  ])e  credited,  how- 
ever, with  the  part  payments  already  made  and  with  their  reasonable 
expenses  in  the  proceedings  to  condemn  and  a  referee  should  be 
appointed  to  report  the  balance  duo;  tJiird,  that  the  defendants  should 
be  declared  account a])le  to  the  plaintiffs  for  the  use  of  the  lands  in 
controversy  from  the  date  of  the  trial  to  tli(^  date  of  reconveyance,  and 
for  the  profits  realized  thert^from,  other  than  the  rents  of  buildings 
(such  rents  having  been  already  accounted  for),  and  that  a  referee 
should  be  appointed  to  take  and  state  said  accounts. 

Rudiger  v.  Coleman,  1S4  App.  Div.  897,  modified. 

(Argued  January  20,  1920;  decided  March  2,  1920.) 


EuDiGER  V,  Coleman.  227 

1920.]  Points  of  counsel.  [228  N.  Y.] 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  August  2,  1918,  modifying  and  affirming  as 
modified  a  final  judgment  of  Special  Term,  with  notice 
of  intention  to  bring  up  for  review  divers  intermediate 
orders  and  judgments  which  are  claimed  by  the  appellants 
to  have  necessarily  affected  the  final  result. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

John  C.  Wait  and  Howard  G.  Wilson  for  appellants. 
Plaintiffs  are  entitled  to  have  the  decree  of  the  Court  of 
Appeals  fulfilled.  {Sayre  v.  State,  128  N.  Y.  622.) 
Plaintiff  is  entitled  to  recover  all,  not  forty  per  cent  of 
rents  collected  by  defendants  from  the  Field  farm  during 
the  period  1899  to  1911.  (Rmligcr  v.  Coleman,  199  N.  Y. 
347.)  Plaintiffs  should  be  granted  recovery  for  rents 
collected  from  the  Horton  tract.  {Tiudiger  v.  Coleman, 
199  N.  Y.  347.)  It  was  error  for  the  referee  and  the 
Supreme  Coiu't  at  Special  Term  to  refuse  to  take  and 
state  any  account  of  the  diminution,  loss  and  depletion 
of  the  estates,  the  Tiold  farm  and  Horton  tract,  since  the 
last  trial  in  October,  1900,  and  which  resulted  from  the 
erroneous  judgment  appealed  from.  (Kelly  v.  S.  M.  L. 
Ins.  Co.,  18()  X.  Y.  1(5;  Co?////?.  Xai.  Banl:  v.  Zimmerman,  185 
N.  Y.  210;  Ware  v.  Dos  Pas^os,  1()2  N.  Y.  218;  Everett  v. 
Everett,  180  N.  Y.  452;  S/nylli  v.  Brooklyn  Union  EL  R.  R. 
Co.,  193  N.  Y.  335;  Mailer)'/  Cihj  of  Xew  York,  200  N.  Y. 
536.)  It  is  within  the  iubereiit  powers  of  the  Supreme 
Court  at  Special  Tcriu  to  compel  restitution  to  the  plain- 
tiffs for  the  loss  and  doprcviation  of  the  estates  required 
to  be  conveyed  l)y  the  remittitur  of  the  Court  of  Appeals. 
{Mossein  v.  Surdy  Co.,  177  A])]).  Div.  822;  Goepel  v. 
Robinson  M.  Co.,  122  A]^p.  Div.  2();  Gillig  v.  Tredwell  Co., 
151  N.  Y.  552;  Ilaehler  v.  Myers.  132  N.  Y.  306.)  The 
Special  Term  had  the  ])o\v(^r  and  authority  to  make 
restitution  to  plaintiffs  for  the  losses  to  the  plaintiffs  and 
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from  the  enrichment  of  the  defendants  since  the  trial 
and  dm^ing  defendants'  possession  of  the  premises  and 
during  the  pendency  of  the  appeals  in  this  case,  and 
down  to  the  time  of  the  decree  or  accounting.  (Worrall 
V.  Munn,  38  N.  Y.  137;  Holly  v.  Gibbons,  177  N.  Y.  401; 
Wallace  v.  Burdell,  101  N.  Y.  13.)  The  plaintiffs  are 
entitled  to  all  rents  collected  by  the  defendants  from  the 
Horton  tract  and  Field  farm,  June  16,  1899,  to  June  16, 
1911.  (Haffey  v.  Ly7ich,  193  N.  Y.  67;  Worrall  v.  Munn, 
38'  N.  Y.  138;  53  N.  Y.  185;  Beardsley's  Appeal,  10  Atl. 
Rep.  39;  Kenny  v.  Clark,  148  U.  S.  359;  Ogden  Lumber  Co, 
V.  Busse,  92  App.  Div.  146;  Farmers^  Loan  &  Trust  Co. 
V.  N.  Y.  &  N.  Ry.  Co.,  95  App.  Div.  622.) 

Morgan  J.  O^Brien  and  Edwin  J.  Freedman  for  Bernard 
F.  Coleman,  respondent.  All  questions  raised  by  the 
pleadings  were  disposed  of  by  this  court  in  its  former 
decision  except  as  indicated  therein.  (Rudiger  v.  Cole- 
man, 199  N.  Y.  342.)  The  interlocutory  judgment  was 
disposed  of  by  appeal  to  the  Appellate  Division  and  con- 
sidered by  the  Court  of  Appeals  in  another  phase  of  this 
litigation.  {Rudigcr  v.  Coleman,  148  App.  Div.  682;  206 
N.  Y.  412.)  The  po\vor  of  the  Appellate  Division  to 
grant  restitution  is  cliscretionary,  and  when  the  discretion 
has  been  exercised  its  decision  is  final  and  the  Court  of 
Appeals  cannot  review  llic  resulting  order  in  the  absence 
of  a  certificate.  {Merriam  v.  W.  &  P.  Co,,  155  N.  Y.  136; 
MaUcr  of  Bisdi,  202  N.  Y.  552;  Van  Arsdale  v.  King,  155 
N.  Y.  325;  Alalkr  of  AUorncy-Gcneral,  155  N.  Y.  411,  445; 
Mailer  of  Small,  158  N.  Y.  128.) 

Charles  Haldane  for  Jules  Breuchaud,  respondent. 

Cardozo,  J.  The  j^laintiffs  in  the  year  1899  were  the 
owners  of  a  ti'act  of  land  of  about  one  hundred  and 
thirty  acres  in  Westchester  county,  known  as  the  Field 
farm,  and  had  a  contract    for   the  purchase  of  another 
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tract  of  about  fifteen  acres  known  as  the  Horton  farm. 
In  June,  1899,  they  made  a  contract  to  convey  to  the 
defendants  their  rights  in  the  two  farais.  The  defend- 
ants were  to  assume  a  mortgage  on  the  Field  farm, 
and  pay  $3,000  in  cash.  They  were  also  to  assume 
the  performance  of  the  contract  for  the  Ilorton  farm. 
Within  six  months  after  the  dehvery  of  tlie  dc^od  and  the 
assignment  of  the  contract,  they  were  to  form  a  corpora- 
tion, known  as  the  Quan-^ing  Company,  f  n-  the  purpose 
of  quarrying  and  selUng  granite,  with  the  plaintiffs  and 
the  defendants  as  incorporators.  The  C()r])oralion  was  to 
receive  a  conveyance  of  the  Field  fai-ni,  and  in  payment 
thereof  was  to  issue  its  stock,  forty  ])er  cent  totlu^phiintiiTs 
and  sixty  per  cent  to  the  dofendants.  The  corponition 
was  also  to  have  the  right  to  reci  ivo  a  conveyance  of  the 
Horton  farm  upon  payn](^ut  to  the  dc^fondaiits  of  any 
moneys  expended  bv  them  in  completing  tlui  purchase. 
Until  the  corpoi-;ition  v/as  formed,  the  d(\^ond;uits  were 
to  have  the  riglit  to  t.ake  out  of  the  fiU'ms  for  their  own 
use  so  much  stone  as  uiiqlit  be  n'?c(^^sarv  for  tlie  erection 
of  the  New  Crot.on  d.nn.  After  tlie  convevaiice  to  tlie 
corporation,  a  like  right  was  to  ])e  r(\serv(Hl  to  tliem. 
Stone  in  excess  of  those  n(Hvls  was  to  beloiif);  to  tiie  cor- 
poration,  which  would  (piarry  i1  for  tlie  stockh;>l(I(^rs.  If 
there  was  a  lease  of  any  pa.rt  of  tlu^  land  which  tlie  plain- 
tiffs were  onvcwing,  tlu^  rent  v\a,s  to  be  divided,  f(>rty 
per  cent  to  th^an  and  sixty  ]3er  c(ait  to  the  (k^fendarJs, 
until  the  conveyance  to  tlu^  (•o!"])oration,  wliich  would 
then  receive  the  \vhol(\  The  volumiMous  ronti'aet  covers 
many  otlier  di^tails.  Tlio  foregoing  summary  siiilices  for 
an  understanding  of  this  controversy. 

The  deed  and  the  assignnuait  of  contract  W(a^e  delivered 
in  June,  1S99.  The  dr^fendajit.s  took  out  the  granite 
necessary  for  the  dam,  and  com})l(^tod  its  construclicm. 
They  never  formed  tin*  CvorporaJiou  whieli  was  to  take  and 
hold  the  tiile.  '.'  \\r  1(*t'ni-  of  i!K*wj)()j-:i;i(>i'  Imd  no{  been 
settled  in  the  eonuTcf,  and  ihe  phdnJ.itfs  aaivi  ilie  d(^fend- 
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ants,  the  incorporators,  were  unable  to  agree  about  them. 
In  July,  1904,  five  years  after  the  deed  and  the  assignment, 
the  plaintiffs  brought  this  action.  They  alleged  that  the 
defendants  had  wasted  the  lands,  and  had  taken  granite 
for  purposes  other  than  the  erection  of  the  dam.  They 
also  alleged  that  through  the  refusal  or  failure  of  the 
defendants  to  form  a  corporation,  the  contract  had  become 
abortive  and  incapable  of  fulfilment.  Judgment  was 
demanded  for  an  accounting,  and  a  reconveyance  of  the 
land.  There  were  two  trials,  but  we  need  concern  our- 
selves only  A\ith  the  second,  which  took  place  in  October, 
1906.  The  trial  justice  found  that  granite  had  been 
taken  for  the  dam  and  nothing  else;  that  the  defendants 
had  been  guilty  of  no  waste;  and  though  he  also  found 
that  there  had  been  no  accounting  for  the  rents  of  build- 
ings, and  that  there  had  been  an  inability  to  agree  upon 
the  terms  of  incorporation,  he  refused  any  relief  to  the 
plaintiffs  and  dismissed  the  complaint.  After  affirmance 
at  the  Appellate  Division,  there  was  an  appeal  to  this 
court  (Ricdiger  v.  Coleman,  199  N.  Y.  342,  346,  decided  in 
October,  1910).  We  held  that  the  findings  acquitting  the 
defendants  of  waste,  since  they  had  been  unanimously 
approved  by  the  Appellate  Division,  were  conclusive 
upon  us.  We  held,  however,  that  upon  the  failure  to  form 
a  corporation  and  the  consequent  failure  of  the  entire 
scheme  of  the  contract,  the  defendants  held  the  title  as 
trustees  for  the  plaintiffs,  and  were  under  a  duty  to  recon- 
vey  it.  We  held  also  that  there  should  be  an  accounting 
for  the  rents  received  from  buildings.  We,  therefore, 
directed  that  '^  the  judgment  of  the  Appellate  Division 
should  be  reversed  and  the  judgment  of  the  Special  Term 
modified  so  as  to  direct  a  reconveyance  by  the  defendants 
to  the  plaintiffs  of  the  Field  farm;  and  a  reassignment  of 
the  contract  for  the  fifteen  acres  of  the  Horton  farm  upon 
condition  that  the  ])laintiffs  reimburse  the  defendants  for 
any  payments  they  have  made  upon  the  contract  for  that 
part  of  the  Horton  farm,'^  and  that ''  the  judgment  should 
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be  further  modified  so  as  to  direct  an  accounting  for  rents 
collected  by  the  defendants/^  The  remittitur  directed 
reversal  of  the  judgment  of  the  Appellate  Division,  and 
modification  of  that  of  the  Special  Term,  in  accordance 
with  the  opinion. 

It  is  at  this  point  that  the  proceedings,  now  brought  up 
for  review,  begin.  The  defendants  moved  at  Special 
Term  for  an  order  that  the  judgment  of  the  Court  of 
Appeals  be  made  the  judgment  of  the  Supreme  Court. 
They  said  in  their  affida\its  that  it  was  impossible  to  make 
literal  compliance  with  a  decree  of  reconveyance  for  the 
reason  that  during  ihe  pendency  of  the  appeals,  part  of 
the  land  had  been  eoudemnod  by  the  city  of  New  York. 
The  plaintiffs'  answering  affidavits  admitted  these  changes, 
and  asserted  others.  Even  that  part  of  the  land  to  which 
title  had  been  retained  was  said  to  be  no  longer  intact  as 
it  stood  in  October,  190().  The  charge  was  made  that 
during  the  pendency  of  the  appeals  the  defendants, 
having  completed  the  dam,  had  made  sales  of  granite  for 
other  purposes,  and  the  charge  was  supported  by  the 
production  of  documents  alleged  to  be  copies  of  the 
defendants'  contracts.  AMiilo  t.liis  motion  for  judgment 
was  pending  undetermined,  the  plaintiffs  made  a  cross 
motion,  sul^mitted  to  the  same  judge,  which  they  styled 
a  petition  for  restitution,  but  which,  however  th(\y  chose 
to  style  it,  was  in  realit}'  an  application,  at  the  foot  of  the 
decree,  to  adjust  to  changed  conditions  the  form  and 
measui'e  of  relief,  'ilie  re^sult  was  the  entr}^  at  S]3ecial 
Term  of  a  new  interlocutory  judgment.  There  can  be  no 
doubt  that  in  some  of  its  provisions  it  went  t.oo  far.  The 
defendants  could  not- proi)(Tly  be  coni{)elled  to  litigate 
anew  the  charge  that  in  October,  lOOG,  or  at  any  earlier 
date,  they  had  wast.ed  the  plaintiffs'  land.  They  had 
already  been  adjudged  blameless;  the  adjudication  was 
untouched  by  our  judgment  of  modification;  and  the 
controversy  was  no  longc^r  open.  Hut.  tlwre  were  other 
provisions  of  the  new  judgment  which  did  not  go  back  of 
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the  time  covered  by  any  past  adjudication.     The  defend- 
ants had  already  paid  to  the  plaintiffs  forty  per  cent  of  the 
moneys  collected  for  parcels  condenmed  by  the  city  of 
New  York  during  the  pendency  of  the  appeals.     The  new 
judgment   directed   them  to   pay  to   the  plaintiffs  the 
remaining  sixty  per  cent  with  interest,  less  attorneys'  fees 
and  other  disbursements.     The  defendants  under  cover  of 
the  appeals  had  taken  or  sold  granite  and  other  products  of 
the  farm  in  violation  of  their  contract.     So,  at  least,  the 
plaintiffs  charged,  mthout  denial  by  the  defendants,  who 
contented  themselves  with  a  protest  that  the  charges  were 
irrelevant.     The  new  judgment  directed  an  accounting  in 
respect  of  the  use  of  the  farms  from  October,  1906,  to  the 
date  of  reconveyance.      From  that  judgment  the  defend- 
ants appealed  to  the  Appellate  Division.     The  view  was 
there  taken  that  the  Special  Term  was  mthout  power  to 
adapt  to  changed  condition  the  relief  awarded  by  this 
court,  and  that  its  duty  was  to  repeat,  with  literal  fidelity, 
the  terms*  of  our  remittitiu'   (Rudiger  v.   Coleman,   148 
App.  Div.  682).     The  provision  substituting  the  proceeds 
of  condemnation  for  the  parcels  condemned  disappeared 
from  the  judgment.     The  provision  for  an  accounting  for 
the  period  following   October,    1906,    also   disappeared. 
All  that  was  left  was  a  general  direction  that  the  judgment 
be  ''  modified  to  conform  to  the  determination  of  the 
Court  of  Appeals, '^   and  that  ''  the  order  of  reference 
contained  in  the  judgment ''  be  modified  ^^  so  as  to  direct 
the  referee  thereby  appointed  to  take  and  state  the  account 
between  the  part  ies  of  the  rents  referred  to  in  the  opinion 
of  the  Court  of  Appeals  and  the  remit  titur  from  that  court, 
and  report  the  testimony  taken  with  his  opinion  thereon 
to  the  court,''  and  that  ^^  as  so  modified  "  said  judgment 
be  '^  affirniod  with  costs  to  the  appellants."     The  referee 
thus  appointed  to  take  and  state  the  account  of  rents 
divided  the  rents  into  two  periods,  those  collected  before 
October,  19()(),  and  those  collected  since  that  time  down 
to  the  date  of  the  reconveyance.     He  held  that  in  both 
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periods,  forty  per  cent  and  no  more  belonged  to  the  plain- 
tiffs, and  that  the  residue,  sixty  per  cent,  might  be  retained 
by  the  defendants.  Upon  this  repoi't,  final  judgment 
was  entered,  the  defendants  being  permitted  to  set  off 
against  the  rents  the  moneys  expended  in  the  purchase  of 
the  Horton  farm  with  interest  from  June  16,  1911,  the 
date  of  reconve}\unce.  That  judgmc^nt  was  modified  at 
the  Appellate  Division  in  details  whicli,  for  the  moment, 
it  is  unnecessary  to  go  into,  and  as  modified  affirmed. 
Some  of  the  intf^rlocutor}^' orders  and  judgments  necessarily 
affected  the  final  judgment  (Code  Civ.  Pro.  sec.  1316). 
The  plaintiffs  come  to  tliis  court  with  notice  of  intention 
to  review  thom  all. 

(1)  We  think  the  form  and  measure  of  relief  should 
have  been  adjusted  to  the  changed  conditions. 

When,  in  October,  1910,  we  modified  the  judgment  of 
the  Special  Term,  entei'ed  aftcT  a  ti'ial  in  October,  1906,  we 
knew  nothing  of  intervening  changes.  The  judgment  as 
we  modified  it  was  the  judguK^iit  which  the  Special  Term 
ought  to  have  pronounced  upon  th(^  inn^oi'd  th(ni  bc^fore  it. 
Our  decision  spoke  as  of  tluit  tim(\  AA'e  found  the  land 
intact  in  October,  190(),  and  we  hold  tliat  the  trustees 
were  then  und(T  a  (hity  to  return  it  U^  the  j)laintaffs. 
That  adjudication  was  a  finality.  Th(^  Supreme  Court, 
in  entering  judgment,  on  our  remit.titur,  wa^  powei-less  to 
change  it  {^niirc  v.  Slnle  of  Sew  Yorl:,  12S  X.  Y.  ()22). 
But  as  a  result  of  ik^w  conditions,  the  ixlic^'  to  which  we 
held  that  the  phiintiffs  w(M"e  entitled  in  Oet()!)er,  1906, 
was  no  longei-  eonij)l(^te  or  (^Hective  in  October,  1910. 
We  could  not  know  wlu-n  wc^  ordcTod  the  trust er^s  to  recon- 
vey,  that  part  of  the  sabj*'ct.-niatto;r  of  tlio  conveyance  had 
been  sold  and  that,  pail  (^f  it  had  ))een  wast.ed.  In  adapt- 
ing the  rehc^f  to  tlu^  (^xigiMicies  of  new  conditions^  the 
Supreme  Coiu^t  wn.s  not  attompt'iig  to  ovc^rrule  our  judg- 
ment or  review  it.  Such  adaptation  is  not  nullification, 
but  enforcement.  Xoi*  was  thf^  jurisdicMion  which  the 
court  was  asked  to  (werci-e  a  new  owo..     tiv    tho  settled 
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practice  of  Chancery,  a  supplemental  bill  might  be  filed, 
even  after  decree,  to  give  effect  to  the  decree  rendered, 
and  to  secure  its  fruits  to  the  successful  party  (Story's 
Equity  Pleading,  sees.  338,  345,  351;  Daniell's  Chancery 
Practice  [8th  ed.j,  pp.  713,  1334,  1335;  2  Barbour's  Chan- 
cery Practice,  pp.  62,  63;  IMitford,  Equity  Pleading,  59; 
Root  V.  Woolworthj  150  U.  S.  401,  410,  411;  Thompson  v. 
Maxwell,  95  U.  S.  391,  399;  Shields  v.  Thomas,  18  How. 
[U.  S.]  253,  262;  O'Hara  v.  Shepherd,  3  Md.  Ch.  306; 
Austin  v.  Hayden,  190  Mich.  528,  537).  Such  a  bill,  at 
least  when  limited  to  the  same  parties,  did  not  initiate  an 
independent  suit,  but  was  looked  upon  as  a  continuation 
of  the  orii^^nal  suit,  and  as  ancilU'.ry  thereto  (2  Barb.  Ch. 
Pr.  71,  78,  79;  Shmo  v.  Bill,  95  U.  S.  10,  14).  The  right 
to  file  it  was  undoubted  when  the  decree  was  menaced  in 
its  efficac}^  by  force  of  changing  circumstances  (Daniell, 
Barbour,  Stor}^,  supra).  The  ancient  jurisdiction  of 
Chancery  resides  in  the  Supreme  Court  to-day. 

We  think  thcit  ui  the  exercise  of  this  power  of  adapta- 
tion, the  procc c'ds  of  lands  sold  shou-d  have  been  declared 
a  substitute  icr  the  lands  themselves.  In  ordering  a 
conveyance,  we  assumed  that  it  was  possible  to  convey. 
The  d(^f(riulants  admit  that  during  the  pendency  of  the 
appc^al^,  part  of  the  land  has  been  condemned  and  con- 
verted into  money.  Their  duty  is  to  pay  the  money, 
since  they  can  no  longer  return  the  land  {Valentine  v. 
Richardf,  126  N.  Y.  272).  It  is  no  answer  to  say  that 
forty  per  cent  of  the  money  has  been  accepted  by  the 
plaintiffs.  The  accveptance  was  v;ithout  prejudice  to  the 
right  to  receive  the  residue.  The  residue,  with  interest, 
is  still  due,  but  the  defendants  should  be  credited  with 
the  expenses  of  the  proceedings  to  condemn. 

We  think  also  that  in  the  exercise  of  the  same  power  of 
adaptation,  the  defendants  should  have  been  required  to 
account  for  their  use  of  the  plaintiffs'  land  between 
October,  IDOO,  and  the  date  of  reconveyance.  A  decree 
for  tlie  reconveyance  of  a  mine  is  not  satisfied  if  between 
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decree  and  reconveyance  the  niine  has  been  exhausted. 
A  decree  for  the  return  of  a  quarry  is  not  satisfied  when  the 
land  is  returned  with  the  stone  extracted.  The  plaintiffs 
charged,  and  the  defendants  did  not  deny,  that  stone  and 
other  products  had  been  taken  from  the  land  during  the 
pendency  of  the  appeals.  The  defendants  were  not  in  the 
position  of  trespassers,  whose  wTongs  are  to  be  con-ected 
through  an  action  at  law.  They  were  trustees,  subject, 
if  their  trust  powers  had  been  misused,  to  the  discipline 
and  restraint  of  a  court  of  equity.  We  see  no  reason  why 
equity  should  not  carry  down  the  accounting  to  the  date 
of  reconveyance.  No  form  of  supplemental  reUef  is 
commoner. 

We  hold,  therefore,  that  in  attempting  to  fit  the  remedy 
to  new  conditions,  the  plaintiffs  did  not  ask  for  anything 
that  involved  an  unlawful  interference  with  the  judgment 
of  tliis  court.  No  doubt  it  is  (misv  to  })ick  flaws  in  t.lie  form 
of  their  petition  for  supplemental  i-elief,  wliich  ought,  in 
regular  practice,  to  have  adhered  more  closely  to  the 
framework  of  a  supplemental  l)ill.  If  the  defendants  had 
any  objection  to  offer  on  that  score,  they  should  have 
made  it  at  the  hearing.  Th(\v  made  none,  but  followed 
on  their  side  a  practice  ecjually  inforniMl.  The^^  too  w^ere 
applicants  for  supplemental  relief.  They  asked  to  be 
relieved  from  literal  compliance  with  the  dc^cree  in  so  far 
as  compliance  had  become  impossible  because  of  inter- 
vening sales.  The}'  asked  also  that  they  substitute  a 
reconveyance  of  the  Ilort.on  farm  for  a  reassignment  of 
the  contract,  which  became  merged  in  the  deed  when  title 
was  perfected.  .All  tliis  they  showed  not  by  supplemental 
complaint  nor  by  petition,  but  by  affidavits  submitted 
on  their  motion  for  judgment  on  the  remittitur.  In 
effect,  therefore,  their  position  is  that  the  court  might 
adapt  its  relief  to  the  exigcMieies  of  new  conditions  estab- 
Ushed  by  them,  but  must  close  its  ears  to  the  changes 
asserted  by  their  ach'ersaiies.  \\q  think  they  could  not 
Hmit  so  narrowly  the  scope  of  the  inquiry.     They  had 
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opened  the  door,  and  disregarding  adherence  on  their 
side  to  the  forms  of  strict  procedure,  had  asked  in  effect 
that  the  decree  be  recast  in  conformity  with  changed 
conditions.  The  plaintiffs  had  retorted  by  alleging  other 
changes.  Inquiry  could  not  be  checked  until  the  changes 
had  been  explored,  and  the  decree  of  the  past  had  been 
harmonized  wth  the  conditions  of  the  present. 

The  suggestion  is  made  that  supplemental  relief  in  the 
principal  action  rather  than  in  a  new  one  is  not  to  be 
demanded  as  of  right,  but  may  be  granted  or  withheld  in 
the  exercise  of  discretion.  We  do  not  stop  to  inquire 
whether  that  is  invariably  so.  Discretion  ^'  must  be 
regulated  upon  grounds  that  v. ill  make  it  judicial '^ 
(Haberman  v.  Baker,  128  X.  Y.  253,  256;  quoting  White 
V.  Damon  J  7  Ves.  35).  There  is  support  for  the  view  that 
supplemental  relief,  where  the  changed  conditions  are 
brought  without  laches  to  the  notice  of  the  court,  and 
above  all  where  thev  are  either  conceded  or  at  all  events 
undenied,  may  not  always  be  discretionary  {Park  & 
Sons  Co.  V.  Hiihbard,  198  N.  Y.  130,  139;  Half  moon 
Bridge  Co.  v.  Caijal  Board,  213  N.  Y.  160,  165).  In  this 
instance,  the  Special  Term  exei'cisod  any  discretion  that 
it  had  in  favor  of  the  plaintiffs,  and  t  he  Appellate  Division 
reversed  upon  the  ground  of  want  of  power.  If  the  case 
is  governed  by  soc^'ion  1338  of  the  Code  of  Civil  Procedure, 
revei'sal  because  of  error  of  law  is  a  }:)]"esumpfion  from  the 
form  of  the  order  (Moore  v.  Vulcanih:  Portland  Cement  Co., 
220  X.  Y.  320).  K  it  is  not  governed  l)y  that  section,  we 
may  refer  to  the  opinion  (Mailer  of  Ilaijdorn  v.  Carroll,  225 
X".  Y.  85,  89),  and  then  the  same  conclusion  follows.  The 
(^pinion  clearly  shows  that  supplemental  relief  was  refused 
on  the  groimd  that  the  Supreme  Coui't  was  acting  without 
l^ower  when  it  varied,  in  the  face  of  changed  conditions, 
I  he  r(4ief  awarded  by  this  court  (liudi(j(r  v.  Coleman, 
148  \mu.  Div.  6S2).  Tlio  infc^enco  thai  there  v;as  no 
oxf^i'cise  of  (li.^^o'n'ion  b(^ct)]ii(^s  iiio\itai)lc  v.hcn  we  reflect 
that  thn  An})(^lhit(^  l)ivisi(;u  disro^'^u-dod  chani!;es  that  were 
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conceded  by  all  the  parties,  and  wiped  out  the  provision 
substituting  the  money  for  the  land.  One  sentence  in 
the  opinion  is  quoted  as  suggesting  a  different  view: 
'^  Whatever  right  the  Supreme  Court  would  have  to  reopen 
the  case,  it  is  not  authorized,  we  beHeve,  to  sanction  a 
reversal  of  the  Court  of  Appeals  by  the  S}:)ecial  Term.^' 
We  cannot  be  sure  whether  reopening  the  case  was  under- 
stood to  be  equivalent  to  supplemental  relief  in  aid  of  an 
unopened  decree.  If  so,  then  the  fact  was  overlooked 
that  in  the  record  under  review  there  was  a  petition  for 
that  very  relief.  The  Appellate  Division  did  not  hold 
that  relief  should  be  refused  on  the  ground  that  the  power 
to  reopen  had  l)(Mni  in'.iiscreolly  exercis^ed.  It  held  that 
I  be  power  lo  r"')i)en  had  not  been  exercised  at  all.  Some 
thing  dill  (Tent  was  thought  to  have  been  done,  and  that 
something  a  revision  and  modification  of  the  judgment  of 
this  court.  We  I'each  t.liis  conclusion  the  ]nore  readily 
because  we  ai'e  reluctant  to  believe  that  the  Appellate 
Division  would  have  been  willing,  on  the  basis  of  some 
supposed  discretion,  to  relegate  tlieso  ])arties  to  another 
lawsuit,  aflcr  vA\  their  ye^u's  of  liiigaiion.  The  Utigation 
mav  be  ended  in  oiu^  acl.ion.  The  voice  of  discretion  has 
not  yet  said  that  justice  or  exp(Kli(^ncy  re(iuires  us  to 
dispose  of  it  in  \  wo. 

(2)  We  ttiink  liierc^  has  been  error  also  in  the  division 
of  the  rents  of  l)uil(iin'!s. 

The  refercHi  who  st:il(ul  ihe  accounts  heUl  that  the 
plaintiffs  wer(UMiii(. led  to  forty  j^er  cent  of  Ihe  remits  of  the 
Field  and  llonon  Jarnis  and  tliat  the  ]'(\sidu(^  might  be 
retained  by  tlu^  (k^endaiils.  The  Apix^ihile  Division 
refused  to  concede  (o  the  pl:antiffs  any  j)ai"t  of  the  Ilorton 
rents,  but  sustidued  tlu^  rulirig  of  the  ivfei'ee  that  they 
must  be  limited  lo  loiiy  |)ei'  cent,  of  the  Fi(^ld  I'cuits. 

The  Fiehi  f:':'i(i  will  he  coiisideriul  first.  There  is  a 
provision  in  tiie  conti-^.ct.  that  laitii  tiie  conv(\vance  to  the 
corporation,  resits  of  itiis  farm  shall  be  dividcnl  in  the  pro- 
portion of  forty  pen*  cent  to  the  ])laintiffs  and  sixty  per 
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cent  to  the  defendants.  We  have  no  doubt  of  the  propriety 
of  that  method  of  division  while  the  contract  was  in  force. 
I'here  came  a  time,  however,  when  there  was  an  abandon- 
ment of  the  scheme,  and  the  defendants,  holding  the  land 
upon  a  trust  which  had  failed,  were  charged  with  a  duty 
to  return  it  to  the  plaintiffs.  We  have  held  that  this 
time  had  been  reached  in  October,  1906,  if  not  before. 
The  defendants,  if  they  had  done  their  duty,  would  then 
have  returned  the  land  to  the  plaintiffs,  and  the  court,  if 
it  had  entered  the  proper  judgment,  would  have  required 
them  to  return  it.  From  that  time,  the  plaintiffs  were 
entitled  in  equity  to  one  hund -ed  per  cent  of  the  rents  of 
the  Field  farm.  The  trustees  could  not  profit  by  delay  in 
the  execution  of  their  trust.  We  find  in  the  report  the 
necessary  data  for  the  computation  of  the  award,  and  we 
hold  that  the  sum  of  $2,668.89  should  be  added  to  the 
judgment. 

The  rents  of  the  Horton  farm  stand  on  a  different  basis. 
The  contract  left  it  uncertain  whether  the  defendants 
would  keep  that  farm  or  part  wth  it.  The  corporation, 
when  formed,  was  to  have  an  option  to  acquire  it,  but  only 
on  payment  of  the  cost.  AATien  the  corporation  was 
abandoned,  the  plaintiffs  under  our  decision  got  a  like 
right,  subject,  however,  to  a  like  condition.  Payment  or 
at  least  tender  was  necessary  before  the  duty  to  reconvey 
arose.  The  plaintiffs,  like  the  corporation,  might  elect  to 
reject  the  pm-chase,  and  leave  the  defendants'  title 
absolute.  We  find  nothing  in  the  contract  to  justify  the 
claim  that  the  plaintiffs  or  the  corporation  were  to  have 
any  interest  in  rents  collected  until  an  election  was 
announced  and  tender  made.  The  defendants  were  under 
a  duty  in  the  interval  to  take  no  stone  except  for  the 
erection  of  the  dam,  for  that  was  a  provision  of  the 
contract.  They  were  under  a  duty  in  the  interval  to 
refrain  from  acts  of  waste.  But  while  the  option  was 
unexercised,  the  rents  from  buildings  were  their  own. 

We  may  add  that  it  would  not  help  the  plaintiffs  if  WQ 
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were  to  allow  them  forty  per  cent  of  the  Horton  rents,  which 
m  any  reasonable  view  of  the  situation  would  be  the  limit 
of  their  right.  They  would  then  be  chargeable  during  a 
like  period  wdth  interest  on  the  cost,  which  they  have 
thus  far  escaped  except  from  the  date  of  reconveyance. 
The  added  interest  would  be  more  than  an  offset  to  the 
added  rents.  It  follows  that  the  error,  if  there  has  been 
any,  in  the  allotment  of  these  rents,  is  not  a  reason  for 
reversal.  The  defendants  have  not  appealed,  and  the 
plaintiffs  are  not  prejudiced. 

Our  conclusion,  therefore,  is  that  the  judgment  as 
entered  at  the  Appellate  Division  should  be  modified  as 
follows: 

1.  The  plaintiffs  should  recover  from  the  defendants 
the  proceeds  of  the  lands  appropriated  by  the  city  of 
New  York  with  interest  thereon,  the  defendants  to  be 
credited,  however,  with  the  part  pa3anenf  s  already  made 
and  with  their  reasonable  expen.ses  in  the  proceedings 
to  condemn,  and  a  referee  should  be  appointed  to  report 
the  balance  due. 

2.  The  defendants  should  be  declared  accountable  to 
the  plaintiffs  for  ihv.  use  of  the  lands  in  controvoi'.-y  from 
the  date  of  the  ti'ial  in  Octobei',  11)00,  to  the  dale  of  recon- 
veyance, and  for  the  profits  realized  therefrom,  other  than 
the  rents  of  buildings,  and  a  referee  should  be  appointed 
to  take  and  state  said  accounts. 

3.  The  sum  of  $2,()()S.S1)  should  be  added  to  the  award 
already  made  to  the  j^laintiffs  for  rents  of  tlie  Field  farm. 

The  judgmcMit,  as  so  modiiied,  should  be  allirmed  with 
costs  to  the  appellants. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  AIcLaughlin  and 
Elkus,  JJ.,  concur;  Ciiane,  J.,  not  sitting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Claim  of  Caroline  Render  against 
Emil  Reineking  et  al.,  Appellants. 

The  State  Industrial  Commission,  Respondent. 

Workmen's  Compensation  Law  —  workman  kiUed  while  doing 
non-hazardous  work  for  his  employer  under  contract  and  in 
time  outside  of  his  regular  employment  —  when  award  cannot 
be  made  by  industrial  commission. 

Where  the  owner  of  tenement  houses,  himself,  attended  to  the 
painting,  papering  and  repairing  of  the  houses  and  the  collection  of 
the  rents,  having  no  other  occupation,  he  was  engaged  in  the  "  main- 
tenance and  caro  of  buildings  for  pecuniary  gain;"  he  was  an 
"  employer  "  whose  omploymcnt  was  hazardous  within  the  meaning  of 
the  statute  (Workmen's  Compensation  Law  [Cons.  Laws,  eh.  67], 
§  2,  group  42;  §  3,  subds.  1,  3,  5),  and  a  workman  employed  by 
hini  to  assist  in  such  work  was  engaged  in  a  hazardous  occupation 
during  tlie  hours  for  wliich  he  was  employed  for  and  in  such  work, 
l)ut  when  he  undiaiook,  under  a  separate  contract  with  his  employer 
and  in  times  in  v>hi('h  he  v;as  not  employed  and  paid  for  his  regular 
work,  to  do  work  for  him  wliich  was  not  hazardous  within  the  mean- 
ing of  the  statute,  his  h^gal  representatives  are  not  entitled  to  an  award 
])ecause  he  was  killed  by  an  accident  while  doing  such  work. 

Matter  of  Kcndet^  v.  RHnehing,  188  App.  Div.  984,  reversed. 

(Argued  January  6,  1920;  decided  March  9,  1920.) 

Appeal  from  an  oi*der  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  9,  1919,  affirming  an  award  of  the  state  industrial 
commission  made  under  the  Workmen's  Compensation 
Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  N ,  Carlide  and  Alfred  IV.  Andrews  for  appellants. 
At  the  time  of  the  accident  the  deceased  was  not  engaged 
in  any  occuDation  enumera(ed  under  section  2  of  the 
AYorkmeii's  Compcnsaiiou  .Vet.  dciUiod  as  hazardous 
3mplo3'men(s.  (Wineheski  v.  Morris,  179  App.  Div.  600.) 
At  the  tiuK^  of  the  accident  deceased  was  not  engaged  in 
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doing  any  work  incidental  to  a  hazardous  employment. 
(Glatzl  V.  Stumppy  220  N.  Y.  71 ;  Newman  v.  Newman,  218 
N.  Y.  325;  Bargey  v.  Massaro  Macaroni  Co.,  218  N.  Y.  410; 
Saenger  v.  Locke,  220  N.  Y.,  556;  Wincheski  v.  Morris, 
179  App.  Div.  600;  Balk  v.  Queen  City  Dairy  Co.,  184 
App.  Div.  631 ;  Casterline  v.  Gillen,  182  App.  Div.  105.) 
The  employee  in  this  case  at  the  time  he  was  inj  ured  was 
not  engaged  in  a  business  carried  on  for  pecuniary  gain. 
{Bargey  v.  Massaro  Macaroni  Co.,  218  N.  Y.  410;  Solomon 
V.  Bonis,  181  App.  Div.  672;  Geller  v.  Republic  Novelty 
Works,  180  App.  Div.  762;  Coleman  v.  Bartholomew,  175 
App.  Div.  122.)  The  accident  did  not  arise  out  of  or  in  the 
course  of  the  regular  employment  in  which  the  deceased  was 
engaged.  {Saenger  v.  Locke,  220  N.  Y.  556;  DeFillipis  v. 
Falkenberg,  170  App.  Div.  153;  219  N.  Y.  581;  Daley  v. 
Bates  &  Roberts,  224  N.  Y.  126;  Di  Salvio  v.  Menihan  Co., 
225  N.  Y.  124;  Newman  v.  Neicman,  218  N.  Y.  325; 
afford  V.  Patterson,  220  N.  Y.  4.)  The  deceased  at  the 
time  of  the  accident  was  an  independent  contractor  and 
not  an  employee.  {Rhinewald  v.  Builders^  B.  &  S.  Co., 
223  N.  Y.  572;  Litis  v.  Risley  Lumber  Co.,  224  N.  Y.  321; 
Tsangournos  v.  Smith,  183  App.  Div.  751.) 

Charles  D.  Newton,  Attorney-General  {E.  C.  Aiken  of 
counsel),  for  respondent.  The  eniplo^'cr  was  engaged  in 
a  hazardous  employment.  {Hogan  v.  Edward  Efiginecring 
Co.,  226  N.  Y.  564;  Mulford  v.  Pdlit  &  Sons,  220  N.  Y. 
220;  Glatzl  v.  Stumpff,  220  N.  Y.  71.) 

Collin,  J.  The  state  industrial  commission  decided 
that  John  Kender,  the  husband  of  the  claimant,  died 
from  injuries  received  as  an  employee  of  Emil  Reineking 
while  in  the  course  of  his  emi^Ioyment,  under  conditions 
making  the  Workmen^s  Compensation  Law  (Cons.  Laws, 
chapter  67)  applicable.  They,  therefore,  made  an  award 
of  compensation  to  the  claimant,  which  the  Appellate 
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Division  affirmed  by  a  decision  not  unanimous.  The 
evidence,  however,  is  not  conflicting.  It  estabUshes  the 
fatal  injuries  of  Kender  in  the  course  of  his  employment 
by  Reineking.  We  are  to  determine  whether  or  not  it 
tends  to  sustain  the  finding  that  the  employment  was, 
within  the  definitions  and  intendment  of  the  Compensa- 
tion Law,  hazardous. 

Kender  was  killed  about  midnight  of  September  8,  1918, 
by  the  dropping  upon  him  of  the  rear  part  of  a  Chalmers 
automobile,  owned  by  Reineking,  while  he  was  lying  under 
and  repairing  it.  Reineking,  residing  in  the  borough  of 
Brooklyn,  owned  a  number  of  tenement  houses,  some  of 
which  were  near  his  home,  others  about  ten  miles  from 
it  and  others  still  more  distant.  He  attended  to  the  gen- 
eral repairing,  painting,  papering  and  decorating  of  them 
and  the  collection  of  the  rents.  He  had  no  other  occu- 
pation. In  February,  1918,  he  employed  Kender  to  do 
from  time  to  time  as  required,  under  his  direction,  repair- 
ing, painting,  papering  and  decorating  of  them,  to  care 
for  the  automobiles  and  the  residence  property  of  Reine- 
king and  to  drive  the  Packard  automobile,  used  princi- 
ally  for  family  purposes,  during  his  regular  working 
hours  as  ordered.  Under  this  employment  Kender  worked 
six  days  and  received  wages  of  eighteen  dollars  each 
week.  Reineking  used  the  Chalmers  automobile,  him- 
self driving  it,  for  his  individual  purposes,  whether  of 
business  or  pleasure.  With  it,  among  other  uses,  he 
went  to  and  from  his  tenements,  for  the  purposes  of  giv- 
ing them  attention,  collecting  the  rents,  transporting 
materials  for  use  in  or  about  them  and  Kender  and  his 
tools  when  necessary.  Kender  when  with  him  occasion- 
ally drove  it.  Three  or  four  days  before  the  night  of  the 
accident  it,  while  being  driven,  ceased  to  operate;  the 
gears  in  the  differential  were  broken.  It  was  forthwith 
hauled  to  the  garage  of  Reineking.  It  was  not  within  the 
employment,  as  stated,  of  Kender  to  repair  breakdowns  of 
the  character  of  that  in  questioii  to  the  automobile.     After 
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the  lapse  of  three  or  four  days  Reineking  asked  Kender  if 
he  would  repair  the  automobile  for  him  and  he  said  he 
would.  Reineking  asked  him  how  much  he  would  want 
for  it  and  he  said  five  dollars.  Reineking  told  him  to  get 
at  it  the  next  morning,  Sunday  morning.  He  in  fact  went 
at  it  during  Saturday  night  and  in  that  work,  about 
midnight,  received  the  injuries  causing  his  death. 

The  Workmen^s  Compensation  Law  provides  com- 
pensation for  injuries  sustained  or  death  incurred  by 
employees  engaged  in  the  hazardous  employments  defined, 
specified  and  divided  by  it  into  groups.  '^  Hazardous 
employment,'^  as  used  in  it,  *^  means  a  work  or  occupation 
described  '^  in  one  of  those  groups.  (Section  3,  subd.  1.) 
Group  forty-two  specifies  the  emploj^ment,  among  others, 
of  ^^  maintenance  and  care  of  buildings.'^  '^  Employ- 
ment,^' as  used  in  it,  is  defined  as  including  ^^  employment 
only  in  a  trade,  business  or  occupation  carried  on  by  the 
employer  for  pecuniary  gain,  or  in  connection  therewith, 
except  *  *  *."  (Sections,  subd.  5.)  ^^  Employer'' 
includes  a  person  who  employs  workmen  in  a  hazardous 
employment.  (Section  3,  subd.  3.)  Because  Reineking 
was  engaged  in  the  maintenance  and  care  of  buildings 
for  pecuniary  gain  his  emplo^anent  was  hazardous. 
{Matter  of  Mulford  v.  Pettit  &  Sons,  220  X.  Y.  540.)  The 
fact  that  he  owned  the  buildings  does  not  affect  the 
enactment.  It  may  be  that  the  maintenance  or  care  can 
be  so  limited  in  the  number  or  character  of  the  buildings 
or  in  being  hicidental  or  collateral  to  another  employ- 
ment that  it  would  not  constitute  "  a  trade,  business  or 
occupation  cariicd  on  by  the  employer  for  pecuniary 
gain."  (See  Matter  of  Uhl  v.  Hariwood  Club,  221  N.  Y. 
588.)  It  is  not  so  limited  here.  Reineking  was  an 
employer  because  he  employed  workmen  in  that  hazardous 
employment.  In  it  lie  employed  Kender.  But  Kender 
was  not  in  or  under  that  en)])lovnient  at  the  time  he 
received  his  injuries.  He  was  hired,  at  work  and  enij^loyed 
in  virtue  of  a  conti'act  made  on  Sauiixlay,  September  8, 
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1918,  to  repair  the  broken  gears  or  machinery  of  the  dif- 
ferential. His  general  employment  became  broken  or 
interrupted  at  the  close  of  the  work  of  that  day.  Saturday 
night  and  henceforth  until  Monday  morning  was  a  hiatus 
in  it.  Isolated,  unconnected  with  and  unrelated  to  it  was 
the  employment  or  job  of  repairing  the  automobile.  He 
was  employed  precisely  as  he  would  have  been  had  he  as  a 
mechanic  foreign  to  the  employment  of  Reineking  been 
hired  to  come  to  the  garage  and  make  the  repairs.  The 
fact  that  Kender  worked  at  times  under  the  general 
employment  of  Reineking  in  maintaining  and  caring  for 
the  tenements  must  be  dropped  from  consideration.  The 
repairing  of  the  automobile  was  not  a  hazardous  employ- 
ment as  that  term  is  defined  and  used  in  the  statute, 
neither  was  Reineking  carrying  on  the  business  or  occu- 
pation of  repairing  automobiles  for  pecuniary  gain  or 
otherwise.  It  is  true  that  Reineking^ s  occupation  of 
maintaining  and  caring  for  his  tenements  constituted  a 
statutory  hazardous  employment.  In  it  the  automobile 
was  used.  The  automobile  could  not  be  used  imless  it 
was  repaired.  Those  facts  did  not,  however,  constitute 
the  employment  of  repairing  it  an  employment  '^  in 
connection  ^'  with  the  maintenance  and  care  of  the 
buildings. 

The  order  should  be  reversed  and  the  award  of  the 
state  industrial  commission  reversed  and  claim  dismissed, 
with  costs  against  the  industrial  commission  in  this  court 
and  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Mizpah 
Lodge  No.  518  of  the  Independent  Order  of  Odd 
Fex-lows,  Respondent,  v.  William  J.  Burke  et  al.,  as 
Assessors  of  the  City  of  Buffalo,  Appellants. 

Tax  Law  —  exemption  of  property  owned  and  used  by  chari- 
table and  benevolent  association  —  subordinate  lodge  of 
fraternal  order  owning  building  which  it  occupies  and  also 
rents  to  other  associations  —  when  not  entitled  to  exemption 
from  taxation. 

1.  The  policy  of  the  law  is  to  construe  statutes  exempting  property 
from  taxation  somewhat  rigidly,  and  not  to  permit  such  exemption  to 
be  established  by  doubtful  implication.  The  legislative  intent  to 
exempt  any  property  from  taxation  can  never  be  pn^sumed,  but  must 
always  be  expressed  in  language  so  clear  as  to  admit  of  no  argument. 

2.  Where  relator,  an  unincorporated  lodge  of  a  fraternal  order,  owns 
a  building  containing  halls,  lodges  and  other  rooms,  which  it  uses  itst  If 
part  of  the  time  and  also  leases  regularly  to  tenants,  fraternal  bodies 
or  other  associations  for  the  ir  meetings  and  social  gatherings,  such 
property  is  not  exempt  from  taxation  as  property  owncnl  by,  and  used 
exclusively  for  the  pur])()S(\s  of,  a  charitable,  benevolent  or  edu(;ational 
assocation,  under  subdivision  7  of  section  4  of  the  Tax  Law  (Cons. 
Laws,  ch.  60). 

3.  Relator's  real  property  is  not  entitled  to  exemption  because,  as 
claimed,  it  was  '*  th(^  real  property  of  a  fraternal  *  *  *  associa- 
tion created  to  build  and  nuiintain  a  building  or  buildings  for  its  meet- 
ings *  *  *  and  for  the  accommodation  of  other  fraternal  bodies  or 
associations  *'  and  applic^s  its  net  income  to  a  home  for  indigent  mem- 
bers of  its  order,  their  widows  and  orphans.  It  was  not  brought  into 
being  for  that  purjwse.  Relator's  enterpris(^  is  charitable  rather  than 
mercenary,  but  it  is  not  the  kind  of  charita]>le  (enterprise  that  comes 
within  the  letter  of  the  statute,  and  the  courts  cannot  construe  the 
law  for  its  benefit. 

4.  Although  the  referee  found  as  a  fact,  which  has  been  unani- 
mously affirmed  by  the  Appellate  Division,  that  the  relator  was  created 
to  build  and  maintain  its  building  for  the  purpos(^s  indicated,  such 
finding  is  a  conclusion  of  law  in  conflict  with  the  facts  as  found  and  is 
not  controlling  on  this  appeal. 

People  ex  rel.  Mizpah  Lodge  v.  Burke,  190  Apy).  Div.  9i^)0,  reversed. 

(Argued  February  24,  1920;  decided  March  9,  1920.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  December  30,  1919,  which  affirmed 
an  order  of  Special  Term  exempting  the  relator  from 
taxation  of  its  real  property  in  the  city  of  Buffalo. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  S,  RanUj  Corporation  Counsel  (George  J,  Feld- 
man  of  counsel) ,  for  appellants.  Relator  is  not  entitled  to 
exemption  from  taxation  under  section  4,  subdivision  7,  of 
the  Tax  Law.  (People  ex  rel.  Andrews  v.  Cameron^  140 
App.  Div.  76;  200  N.  Y.  585;  People  ex  rel.  Savings  Bank 
V.  Coleman,  135  N.  Y.  231;  People  ex  rel.  D.  K.  E.  Socy. 
V.  Lawler,  74  App.  Div.  553;  179  N.  Y.  535;  People  ex  rel. 
Delphian  Lodge  v.  Cahoon,  179  App.  Div.  287;  People  ex 
rel.  B.  P.  0.  E.  v.  Purdij,  179  App.  Div.  805;  People  ex  rel. 
Catholic  Union  v.  Saijles,  32  App.  Div.  203;  151  N.  Y.  679; 
People  ex  rel.  Y.  M.  A.  v.  Sayles,  32  App.  Div.  197;  People 
ex  rel.  S.  M.  Temple  v.  Ostrander,  105  Misc.  Rep.  405.) 

H.  H.  Bacon  for  respondent.  The  real  property  of  the 
relator  is  entitled  to  exemption  from  taxation.  (F.  U. 
Society  v.  Hartford,  66  Conn.  368;  St.  PauVs  Church  v. 
Concord,  75  N.  H.  420;  T.  G.  Seminary  v.  Kramer,  5  Ky. 
L.  R.  418;  People  ex  rel.  Delphian  Lodge  v.  Cahoon,  179 
App.  Div.  287;  Matter  of  Carthage  Lodge,  230  Fed.  Rep. 
694;  Curtis  v.  Odd  Fdloivs,  99  Ale.  356;  People  ex  rel. 
S.  M.  Temple  v.  Odrandcr,  105  Misc.  Rep.  406.) 

Pound,  J.  Relator  claims  to  be  exempt  from  general 
taxation  on  its  real  proi:)erty  under  subdivision  7  of 
section  4  of  the  Tax  Law  (Laws  1909,  ch.  62,  as  amended; 
Cons.  Laws,  ch.  60).  It  is  an  unincorporated  subordi- 
nate lodo'o  of  the  Independent  Order  of  Odd  Fellows  of 
the  state  of  Xew  York.  Tt  owns  real  estate  in  the  city 
of  Buffalo  on  which  it  has  a  building  containing  halls, 
lodge  room,  kitclion  and  other  rooms,  which  it  uses  itself 
part  of  the  time  and  also  leases  regularly  to  tenants  — 
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fraternal  bodies  or  other  associations  —  for  their  meetings 
and  social  gatherings. 

Exemption  is  sought  on  the  ground  that  relator, 
"  organized  exclusively  for  the  moral  or  mental  improve- 
ment ''  of  its  members  and  for  ^^  religious,  charitable, 
benevolent  and  educational  purposes  '^  uses  its  property 
'^  exclusively  for  carrying  out  thereupon  ''  such  purposes 
of  its  organization. 

The  referee  has  not  found  the  facts  which  sustain  the 
contention  of  exclusive  use.  We  think  the  practice  of 
leasing  the  property  to  others  destroys  the  exclusive 
nature  of  the  use  for  the  purposes  of  its  own  organization. 
The  meaning  of  the  Tax  Law  is  that  if  rents,  profits  or 
income  are  derived  from  the  property,  no  exemption 
under  this  clause  may  be  claimed. 

'^  It  is  the  exclusive  use  of  the  real  estate  for  carrying 
out  thereupon  one  or  more  of  the  purposes  of  the  incor- 
poration of  the  relator  which  confers  the  right  of  exemp- 
tion, and  not  the  benefits  accruing  to  it  and  its  useful 
work  from  the  income  derived  from  others  in  consider- 
ation of  their  use  of  the  real  estate  for  their  purposes.'^ 
{People  ex  reJ.  Young  Men's  Assri,  v.  SaijleSj  32  App.  Div. 
197,  202;  affd.,  on  oi)inion  below,  L57  N.  Y.  677.) 

Relator  is  primarily  a  lod«!;e  of  a  fraternal  order  and 
incidentally  a  landlord.  Its  premises  are  used  in  part 
time  for  its  own  fraternal  purposes  and  in  part  are  ^^  leased 
or  otherwise  used  for-  other  purposes  "  to  produce  an  income 
to  promote  its  own  purposes.  The  fact  that  some  or  all  of 
its  tenants  are  other  fraternal  bodies  does  not  alter  the 
case.  The  conti'olling  fact  is  the  receipt  of  rents,  profits 
and  income.  {People  ex  rel.  Adelphi  College  v.  Wells,  97 
App.  Div.  312;  affd.,  180  N.  Y.  534.) 

^'Although  we  ou^ht  not,  perhaps,  to  give  to  the  word 
*  exclusively  ^  an  interpretation  so  literal  as  to  prevent  an 
occasional  use  of  the  relator's  property  for  some  purpose 
other  than  one  or  more  of  those  specified,  yet  the  policy 
of  the  law  is  to  construe  statutes  exempting  property 
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from  taxation  somewhat  rigidly,  and  not  to  permit  such 
exemption  to  be  established  by  doubtful  impUcation.  In 
other  words,  the  legislative  intent  to  exempt  any  property 
from  taxation  can  never  be  presumed,  but  must  always 
be  expressed  in  language  so  clear  as  to  admit  of  no  argu- 
ment.'' {People  ex  rel,  D,  K,  E,  Society  v.  Lawler^  74 
App.  Div.  553,  557;  aflfd.,  179  N.  Y.  535.) 

Relator  seeks  exemption,  secondly,  on  the  ground  that 
it  is  a  fraternal  association  '^  created  to  build  and  maintain 
a  building  or  buildings  for  its  meetings  *  *  *  ^^^  f^j, 
the  accommodation  of  other  fraternal  bodies  or  associa- 
tions ''  and  that  it  applies  its  net  income  to  a  home  for 
indigent  Odd  Fellows,  their  widows  and  orphans.  The 
statute  exempts  the  real  property  of  associations  which 
answer  this  description.  But  relator  was  created  for  the 
purposes  of  an  Odd  Fellows'  lodge,  nor  does  it  now  exist 
for  the  purpose  of  leasing  its  property.  It  has  the  power 
to  lease  such  property  (Benevolent  Orders  Law  [Cons. 
Laws,  ch.  3],  §  3),  but  its  primary  and  inherent  purpose 
is  the  fraternal  end  or  aim  itself,  which  it  must  keep  in 
view,  while  its  powers  are  merely  the  incidental  authority, 
capacity  or  right  which  it  possesses  to  do  such  acts  as 
may  effectuate  its  purposes. 

WTien  we  infer  from  the  mere  power  to  hold  and  lease 
real  property  conferred  on  lodge  trustees  by  section  3  of 
the  Benevolent  Orders  Law,  that  relator  was  ^^  created  to 
build  a  meeting  place  for  itself  and  other  fraternal  bodies 
or  associations,"  we  confuse  the  meaning  of  purpose  and 
power,  which  are  not  synon3anous,  and  lose  sight  of  the 
true  purpose  for  which  an  Odd  Fellows'  lodge  is  created, 
which  is  not  to  maintain  a  hall  for  itself  and  to  lease  lodge 
rooms  and  other  quarters  to  fraternal  and  other  associa- 
tions for  their  social  and  festive  functions,  but  to  promote 
the  welfare  of  its  own  members  as  a  fraternal  organization. 
Corporations  or  associations  may  be  created  for  the  pur- 
pose of  building  and  leasing  such  a  meeting  place  as  the 
statute   contemplates,   but  mere  subordinate  lodges  of 
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but  the  person  injured  must  at  the  time  thereof  be  employed  by  the 
carrier  in  such  commerce.  The  true  test  of  employment  in  such 
commerce  in  the  sense  intended  by  the  act  is,  was  the  employee  at 
the  time  of  the  injury  engaged  in  interstate  commerce  or  in  work  so 
closely  related  to  it  as  to  be  practically  part  of  it. 

2.  Where  plaintiff,  who  was  employed  by  defendant,  a  railroad 
company  engaged  in  both  interstate  and  intrastate  commerce,  was 
injured  while  working  in  a  saw  mill  maintained  and  operated  by  defend- 
ant for  cutting  up  timber  and  logs  in  making  crossties,  and  it  does 
not  appear  that  the  ties  being  made,  at  the  time  plaintiff  was  injured, 
were  being  made  for  any  particular  track  or  place  or  for  any  particular 
work  of  repair,  but  were  intended  for  use  generally  at  some  future 
time,  the  purpose  for  which  the  crossties  were  intended  was  not  then 
so  definite  and  certain  as  to  be  beyond  the  possibility  of  a  change  in  the 
use  to  which  they  would  be  devoted  or  from  their  being  withdrawn  from 
such  purpose  altogether,  and,  hence,  the  work  in  which  plaintiff  was 
engaged  had  no  immediate  connection  \\dth  interstate  commerce,  and 
he  cannot  recover  under  the  Federal  Employers'  Liability  Act. 

Buynofsky  v.  Lehigh  Valley  R.  R.  Co.,  183  App.  Div.  901,  reversed. 

(Argued  January  30,  1920;  decided  March  9,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  7,  1918,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Clifton  P,  WilUajnson  and  Edward  W.  Walker  for 
appellant.  The  evidence  failed  to  establish  a  cause  of 
action  within  the  provisions  of  the  Federal  Employers' 
Liability  Act.  {Lehigh  V(dley  R.  R.  Co,  v.  Barlow,  244 
U.  S.  183;  New  York  Central  R.  R.  Co.  v.  White,  243  U.  S. 
188;  Raymond  v.  Chicago,  Mil.  &  St.  P.  Ry.  Co.,  243  U.  S. 
43;  M.  &  St.  L.  R.  R.  Co.  v.  Winters,  242  U.  S.  353; 
Chicago,  Burlington  cfc  Q.  R.  R.  v.  Harriyigton,  241  U.  S. 
177;  ShanJcs  v.  Del,  Lack,  cfc  Wed.  R.  R.,  214  N.  Y.  413; 
239  U.  S.  550;  Giovio  v.  New  York  Central  R.  R.  Co,, 
176  App.  Div.  230;  223  N.  Y.  ()53;  Central  R.  R.  Co.  of 
N.  J.  V.  Paslick,  239  Fed.  Rep.  713;  H.  &  M.  R.  R,  Co. 
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V.  Torio,  239  Fed.  Rep.  855;  Verdicchio  v.  McNabb  & 
Harlin  Mfg.  Co.,  178  App.  Div.  48.) 

Sydney  A .  Syme  for  respondent.  The  allegations  of  the 
complaint  which  are  admitted  by  failure  to  deny  them, 
the  affirmative  allegations  in  the  answer,  and  the  plaintiff's 
proof  that  at  the  time  of  receiving  his  injm'ies  he  was 
cutting  crossties,  taken  together,  conclusively  establish 
that,  at  such  time,  plaintiff  was  engaged  in  interstate 
commerce.  {Pedcrsen  v.  D.,L.  &  W.  R.  R.  Co,,  229  U.  S. 
146;  Plass  v.  C.  N,  E,  Ry,  Co.,  221  N.  Y.  472;  Dollmers  v. 
N.  Y.  C.  R.  R.  Co,,  1G7  N.  Y.  Supp.  426;  Roush  v.  B,  &  0. 
R.  R.  Co.,  243  Fed.  Rep.  712;  Collins  v.  Erie  R,  R.  Co., 
245  Fed.  Rep.  811;  Kelly  v.  Erie  R,  R,  Co,,  177  N.  Y. 
Supp.  278;  P.,  B.  ct  W,  R,  Co,  v.  Smith,  39  S.  C.  R.  396; 
Kinzell  v.  C,  M.  &  St,  P.  Ry.  Co.,  39  S.  C.  R.  412.) 

Chase,  J.  The  defendant  is  a  railroad  corporation 
engaged  in  the  maintenance,  oj^eration  and  control  of  a 
steam  raih'oad  for  the  transportation  of  passengers  and 
freight  which  extends  fi-oni  Jersey  City  and  other  places 
in  the  state  of  New  Jors(^v  to  \7iri()us  towns  and  cities  in 
the  states  of  Pennsylvania  and  New  York. 

The  pleadings  assert  tliat  in  operating  its  trains  between 
the  stations  in  the  state  of  New  Jcm'scv  and  the  stations  in 
the  states  of  Pennsylvania  and  New  York,  the  defendant 
was  engaged  in  interstate  commerce.  Interstate  com- 
merce is  dc^finivl  to  include  ^'  transportation  from  any 
State  or  Ttn-rilory  or  the  District  of  Columbia  to  any  other 

■  « 

State  or  Territory  oi-  the  District  of  Columbia."  (United 
States  Com})iled  Statutes,  sections  cS047,  S812.)  When 
transport inc;  ])assen^ers  or  frei<2:ht  between  stations  in  the 
same  state  it  was  not  enfi;a,t!:ed  in  interstate  commerce  as 
so  defined. 

It  also  appears  from  the  ])leadin.ti;s  as  well  as  from  the 
evidence  that  in  connection  with  operating"  its  railroad 
the  defendant  did,  from  time  to  time,  construct,  repair 
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and  keep  in  proper  condition  the  tracks  upon  which  its 
trains  were  operated  including  the  crossties  and  rails  form- 
ing the  tracks  upon  which  the  trains  were  run  and  for 
the  purpose  of  its  business  maintained  a  portable  saw  mill 
or  shop  located  within  its  railroad  yards  at  Perth  Amboy 
in  the  state  of  New  Jersey  and  there,  among  other  things, 
sawed  from  larger  timbers  or  logs  and  manufactured, 
made  and  repaired  crossties  to  be  used  by  it  in  repairing, 
maintaining  and  keeping  in  proper  condition  the  tracks 
upon  which  the  defendant  operated  its  trains. 

The  plaintiff  with  others  was  employed  by  the  defend- 
ant at  its  saw  mill  or  shop  and  while  so  engaged  slipped 
and  fell  against  a  saw  blade  used  in  said  mill  which  resulted 
in  the  loss  of  his  right  arm.  This  action  is  brought  to 
recover  damages  for  his  personal  injuries.  The  jury 
before  which  the  action  was  tried  rendered  a  verdict  for 
the  plaintiff,  having  found  that  the  defendant  was  negli- 
gent in  maintaining  the  saw  without  having  the  same 
properly  guarded.  The  judgment  was  affirmed  at  the 
Appellate  Division  by  a  divided  court.  {Biiynofsky  v. 
Lehigh   Valley  Railroad  Company,   183  App.  Div.  901.) 

The  action  is  brought  under  the  Federal  Employers 
Liability  Act,  section  1  of  which  provides  as  follows: 
^^  Every  common  carrier  by  railroad  while  engaged  in 
commerce  between  any  of  the  several  states  or  territories 
*  *  *  shall  be  liable  in  damages  to  any  person  suffer- 
ing injury  while  he  is  employed  by  such  carrier  in  such 
commerce  *  *  *  for  such  injury  *  *  *  result- 
ing in  whole  or  in  part  from  the  ne^2:ligence  of  any  of  the 
officers,  agents  or  employees  of  such  carrier  or  by  reason 
of  any  defect  or  insufficiency  due  to  its  neghgence  in  its 
cars,  engines,  appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment.^'  (United 
States  Compiled  Statutes,  section  S()57.) 

The  defendant  insisted  upon  the  trial,  and  insists  now, 
that  the  plaintiff  at  the  time  of  the  injury  was  not  engaged 
in   interstate   commerce.       That   is   the   only   question 
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involved  in  this  case  which  requires  consideration  in  this 
opinion. 

To  recover  under  the  Employers'  Liability  Act  not  only 
must  the  carrier  be  engaged  in  interstate  commerce  at 
the  time  of  the  injury  but  the  person  injured  must  at  the 
time  of  the  injury  be  employed  by  the  carrier  in  such 
commerce.  {Shanks  v.  Del,,  Lack,  &  West.  R.  R.  Co., 
214  N.  Y.  413;  S,  C,  239  U.  S.  556;  III  Central  R.  R. 
Co.  V.  Behrens,  233  U.  S.  473.) 

The  true  test  of  employment  in  such  commerce  in  the 
sense  intended  is,  was  the  employee  at  the  time  of  the 
injury  engaged  in  interstate  transportation  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it. 
{Shanks  v.  Del,  Lack,  &  West,  R,  R,  Co,,  239  U.  S.  556.) 

The  purpose  to  devote  in  future  an  agency  capable  of 
use  in  interstate  commerce  to  that  service  will  not  meet 
the  condition  of  the  statute  though  physical  preparation 
of  the  agency  for  immediate  use  in  such  commerce  may 
suffice  to  invoke  the  provisions  of  the  statute.  {Louisville 
&  Nash.  R,  R,  Co.  v.  Carter,  195  Ala.  3S2;  S,  C,,  Anno- 
tated Cases  1917  E.  292;  No.  Car.  R.  R,  Co.  v.'Zachary, 
232  U.  S.  248.) 

Plaintiff  in  this  case  while  employed  in  connection  with 
the  work  at  the  saw  mill  and  in  sawing  timbers  into  pieces 
to  be  used  for  crossties  had  no  immediate  connection 
with  the  work  of  interstate  commerce.  The  crossties 
that  were  being  sawed  were  not  on  that  day  in  any  way 
connected  with  the  tracks  of  the  defendant  over  w^hich 
interstate  commerce  was  carried  on.  It  does  not  appear 
that  they  were  being  prepared  for  any  particular  track  or 
place,  or  for  any  particular  work  of  repair.  Considered 
in  the  way  most  favorable  to  the  plaintiff  they  were 
designed  for  use  generally  by  the  defendant  at  some 
future  time  in  the  maintenance  of  its  tracks.  WTiether 
they  would  ever  be  used  as  crossties  by  the  defendant 
and  if  so,  when  and  where,  was  dependent  upon  a  further 
determination  or  act  by  it.     The  coimection  with  inter- 
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state  commerce  is  not  more  close  in  the  instant  case  than 
would  be  work  in  a  similarly  located  shop  by  persons 
engaged,  among  other  things,  in  making  bolts,  parts  of 
bridges,  or  other  material  which  were  designed  ulti- 
mately for  use  by  a  railroad  company  in  connection  with 
the  tracks  over  which  interstate  trains  were  to  be  run. 
It  is  a  matter  of  importance  to  interstate  commerce  that 
coal  and  iron  be  mined,  bridge  material,  rails  and  cross- 
ties  be  manufactured,  but  employment  in  mining  or 
manufacturing  comes  within  the  protective  statutes  of 
the  states  in  which  the  employment  is  had  and  is  not 
interstate  commerce. 

The  purpose  for  which  the  crossties  were  intended  was 
not  then  so  definite  and  certain  as  to  be  beyond  the  pos- 
sibility of  a  change  in  the  use  to  which  they  would  be 
devoted  or  from  their  being  withdrawn  from  such  purpose 
altogether. 

In  determining  when  a  person  is  engaged  in  interstate 
commerce  a  line  should  be  and  has  been  drawn  by  the 
courts  between  persons  immediately  and  remotely  engaged 
in  the  work  of  interstate  commerce  so  as  to  exclude  per- 
sons as  remotely  connected  therewith  as  was  the  plaintifif. 

We  said  in  the  Shaiiks  case:  ^^  Unless  some  reasonable 
and  practical  limit  and  boundary  is  prescribed  in  acts 
constituting  employment  in  interstate  commerce,  every 
act  that  can  be  shown  to  have  affected  interstate  commerce 
in  a  remote  degree,  is  included  within  the  terms  of  the 
statute.'^     (P.  420.) 

The  question  has  been  frequently  considered  in  recent 
years  by  the  courts  and  where  the  employment  is  not 
connected  with  a  particular  duty,  work  or  repair  of  an 
interstate  road,  as  in  the  Pcderscn  case  (Pcdersen  v.  Del., 
Lack.  &  West.  R.  R.  Co.,  229  U.  S.  146)  and  kindred  cases, 
the  employment  although  perhaps  remotely  connected 
with  interstate  commerce  has  been  held  not  to  be  within 
the  meaning  and  intention  of  the  statute. 

An  employee  of  a  railway  company  engaged  in  mining 
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coal  in  a  colliery  owned  and  operated  by  the  railway 
company,  which  coal  was  intended  by  the  railway  com- 
pany for  use  in  its  conduct  of  interstate  commerce  is  not 
engaged  in  interstate  commerce  within  the  meaning  of 
the  Federal  Employers'  Liability  Act.  (DeLj  Lack.  & 
West  R.  R.  Co.  V.  Yurkonis,  238  U.  S.  439;  approved  and 
reasserted  in  Shanks  v.  Del.,  Lack.  &  West.  R.  R.  Co., 
supra.) 

Where  a  switchman  engaged  with  others  in  removing 
cars  standing  on  storage  tracks  loaded  with  coal  and 
unloading  the  coal  into  bins  and  chutes  where  it  was  to 
be  supplied  as  needed  to  locomotives  in  use  in  interstate 
and  intrastate  commerce,  it  was  held  that  he  was  not 
engaged  in  interstate  commerce.  {Chicago^  Burlington 
&  Quincy  R.  R.  Co.  v.  Harrington^  241  U.  S.  177.) 

A  member  of  a  switching  crew  assisting  in  placing  on 
an  unloading  trestle  in  the  railway  company's  yards  coal 
cars  belonging  to  such  company  and  loaded  wdth  supply 
coal  for  it  which  with  its  contents  had  passed  over  its 
line  from  a  point  outside  the  state  and  which  remained 
in  the  yards  upon  sidings  and  upon  switches  for  several 
days  before  removal  to  the  trestle  was  not  then  engaged 
in  interstate  commerce.  {Lehigh  Valley  R.  R.  Co.  v. 
Barlow,  244  U.  S.  183.) 

A  night  watchman  in  the  employ  of  the  railroad  com- 
pany was  injured  while  in  the  performance  of  his  duty  to 
guard  tools  and  material  intended  to  be  used  in  construc- 
tion of  a  new  roadway,  station  and  new  tracks.  It  was 
held  that  he  was  not  engaged  in  interstate  commerce  and 
that  decedent's  work  bore  no  direct  relation  to  interstate 
transportation  but  had  to  do  solely  with  construction 
work.  {New  York  Central  Railroad  Co.  v.  White,  243 
U.  S.  188.) 

An  employee  of  an  interstate  railroad  company  who  was 
engaged  in  the  w^ork  of  cutting  a  tuiniel  was  not  then  an 
employee  in  interstate  commerce  within  the  meaning  of 
the  statute  since  the  tunnel  being  only  partially  bored 
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was  not  then  used  as  an  instrumentality  of  interstate 
commerce.  {Raymond  v.  Chicago,  Mil,  &  St.  P.  Ry. 
Co.,  243  U.  S.  43.) 

Cutting  grass  and  removing  poison  ivy  and  weeds  along 
the  Une  of  an  interstate  railroad  is  not  employment  in 
interstate  commerce  unless  the  work  contributed  to  the 
safety  and  integrity  of  the  railroad  itself.  {Matter  of 
Plass  V.  Central  New  Eng.  Ry.  Co.,  221  N.  Y.  472; 
S.  C,  226  N.  Y.  449.) 

In  Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Winters  (242 
U.  S.  353,  356),  it  appeared  that  the  plaintiff  was  making 
repairs  upon  an  engine.  The  court  say:  ''An  engine  as 
such  is  not  permanently  devoted  to  any  kind  of  traffic 
and  it  does  not  appear  that  this  engine  was  destined 
especially  to  anything  more  definite  than  such  business 
as  it  might  be  needed  for.  It  was  not  interrupted  in  an 
interstate  haul  to  be  repaired  and  go  on.  It  simply  had 
finished  some  interstate  business  and  had  not  yet  begun 
upon  any  other.  Its  next  work,  so  far  as  appears,  might 
be  interstate  or  confined  to  Iowa,  as  it  should  happen. 
At  the  moment  it  was  not  engaged  in  either.  Its  char- 
acter as  an  instrument  of  commerce  depended  on  its 
employment  at  the  time,  not  upon  remote  probabiUties  or 
upon  accidental  later  events.'' 

In  Hudson  &  Manhattan  R.  R.  Co.  v.  lorio  (239  Fed. 
Repr.  855)  lorio  was  assisting  in  putting  rails  into  a  pit  at 
one  of  the  terminals  of  the  road  where  they  were  to  be  stored 
until  required  for  track  repairing.  WTiile  so  engaged  he 
received  the  injuries  to  recover  damages  for  which  the 
action  was  brought.  It  was  claimed  that  the  rails  were 
''  humanly  speaking,  certain  to  be  as  much  used  for  the 
facilitation  and  performance  of  interstate  carriage  as  were 
the  bolts  which  were  being  taken  to  repair  a  bridge  "  in  the 
Pederseri  case.  It  was  held  that  the  use  of  the  rails  "  was 
certainly  not  imminent  and  might  never  occur  *  *  * 
for  that  commerce  was  going  on  without  any  present 
assistance  either  from  lorio  or  the  rails  on  which  he  was 
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working/^  and  that  he  was  not  practically  engaged  in,  or  a 
part  of,  interstate  commerce. 

The  judgments  of  the  Appellate  Division  and  of  the 
Trial  Term  should  be  reversed  and  the  complaint  dis- 
missed, with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Judgments  reversed,  etc. 


Jacob  H.  Saperstein,  Respondent,  v.  The  Mechanics 
AND  Farmers  Savings  Bank  of  Albany,  Appellant. 

Specific  performance  —  equity  —  breach  of  contract  for 
purchase  of  real  property  —  specific  performance  will  not  be 
decreed  when  it  is  not  possible  for  defendant  to  convey  the 
land  at  the  time  of  the  action  —  damages  —  pleading  —  alle- 
gations necessary  to  sustain  recovery  of  damages  by  plaintiff. 

1.  The  speeific  performance  of  a  contract  for  the  purchase  of  real 
estate  may  be  decreed  only  where,  at  the  time  of  the  decree,  it  is  possi- 
ble for  the  defendant  to  convey  the  land.  Where,  before  the  action  is 
begun,  the  defendant  has  mtercHl  into  a  contract  of  sale  with  a  third 
party,  who  is  not  present  and  has  had  no  notice,  so  far  as  appears,  of 
the  plaintiff's  claim,  sp<'cific  jHTformance  will  not  be  granted. 

2.  Nor  will  a  court  of  equity  retain  such  an  action  to  award  dam- 
ages, where  the  plaintiff  was  aware,  before  beginning  his  action,  that 
specific  performance  was  impossible.  If,  however,  the  facts  pleaded 
give  rise  to  a  legal  liability,  the  complaint  should  not  be  dismissed. 
But  the  action  is  then  one  at  law  for  damages.  In  order  to  recover 
damages,  however*,  the  i)laintiff  must  allege  and  prove  performance  on 
his  part  of  the  contract  or  waiver  of  performance. 

Saperstein  v.  Mechfinics  ii'  Farmers  Savings  Bank,  187  App.  Div. 
913,  reverscnl. 

(Argued  February  25,  1020;  decided  March  9,  1920.) 

Appeal,  by  permission,  'from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  January  15,  1919,  unanimously 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
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decision  of  the  court  at  a  Trial  Term  after  rendition  of  a 
verdict  in  favor  of  plaintiff  upon  a  question  of  fact  sub- 
mitted to  the  jury. 

The  natiu-e  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A,  Page  Smith  and  John  H.  Webster  for  appellant. 
This  is  an  action  at  law  for  damages.  {Broden  v.  Gordon, 
50  Misc.  Rep.  283;  Daniell  Ch.  Pr.  [7th  ed.]  355;  Wilder 
V.  Ranney,  16  Wkly.  Dig.  478;  Von  Beck  v.  Village  of  Ron- 
dout,  15  Abb.  Pr.  48;  Messenger  v.  Chambers,  53  Misc.  Rep. 
118;  Kennedy  v.  Hazelton,  128  U.  S.  667.)  This  being  an 
action  at  law  to  recover  money  back,  the  plaintiff  is  bound 
to  comply  with  the  strict  rules  of  pleading  and  evidence 
and  defendant  is  entitled  to  its  contract  rights.  {Bruce 
V.  Tilson,  25  N.  Y.  194;  Viele  v.  T.  &  B.  R,  R.  Co,,  20 
N.  Y.  184;  Tompkins  v.  Hyatt,  28  N.  Y.  347;  Barwell  v. 
Jackson,  9  N.  Y.  535;  Smith  v.  Babcock,  36  N.  'Y.  169; 
Smyth  V.  Sturges,  108  N.  Y.  502;  James  v.  Burchell,  82 
N.  Y.  108;  Zorny.McParland,  11  Misc.  Rep.  557;  Eddy 
V.  Dams,  116  N.  Y.  251;  N.  F.  UtaUy  Co.,  Inc.,  v.  WiU 
liamsburgh  Steam  Laundry  Co.,  187  App.  Div.  110;  Societe 
Bordelaise  v.  Wood  &  Selick,  188  App.  Div.  267.)  The 
plaintiff,  admittedly  in  default,  and  never  having  been  in  a 
position  to  perform  his  obligation  under  the  contract,  can- 
not recover  damages  from  the  vendor  who  made  full  com- 
pliance. {Smyth  V.  Sturges,  108  N.  Y.  503;  Haffey  v. 
Lynch,  143  N.  Y.  245;  Societe  Bordelaise  v.  Wood  &  Selick, 
188  App.  Div.  267;  Eddy  v.  Davis,  116  N.  Y.  250;  Hayden 
V.  Pinchot,  172  App.  Div.  10i^',Laivrence  v.  Miller,  86  N.  Y. 
131;  Havens  v.  Patterson,  43  N.  Y.  218;  Higgins  v.  Eagle- 
ton,  155  N.  Y.  466;  Ziehen  v.  Srnith,  148  N.  Y.  558;  Lemj 
V.  Hill,  70  App.  Div.  95;  174  N.  Y.  536.) 

John  W.  Roddy  for  respondent.  The  defendant  was 
not  justified  in  rescinding  and  canceling  the  contract  it 
had  with  plaintiff  for  the  sale  of  the  real  estate  in  question 
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on  the  7th  day  of  February,  1917,  because  plaintiff 
requested  a  delay  of  a  few  days  for  the  purpose  of  raising 
the  whole  of  the  purchase  price  of  said  premises,  inasmuch 
as  time  was  not  expressly  made  of  the  essence  of  the 
contract.  {Lese  v.  Lamprecht,  196  N.  Y.  32;  Hun  v. 
Bourdon,  57  App.  Div.  351;  Taylor  v.  Goelct,  208  N.  Y. 
259;  Scudder  v.  Lehman^  142  App.  Div.  631;  Bennet  v. 
Bennet,  10  App.  Div.  550;  Baumeister  v.  Demuth,  84  App, 
Div.  399.)  This  being  an  action  for  a  specific  performance, 
and  it  appearing  at  the  trial  that  the  defendant  had  con- 
veyed the  property  in  question  after  the  commencement 
of  the  action,  the  trial  court  was  justified  in  granting 
judgment  in  damages.  {Rosenberg  v.  Haggerty,  189  N.  Y. 
481;  A.  H.  R,  Co.  v.  Vogt,  182  App.  Div.  730;  S.  F.  Co. 
V.  S.  C.  Co.,  44  App.  Div.  132;  Haffey  v.  Ujnch,  143  N.  Y. 
241 ;  McNulty  v.  M.  M.  EL  L.  Co.,  172  N.  Y.  412;  O'Beirne 
V.  A.  &  K.  R.  Co.,  151  N.  Y.  383;  O'Beirne  v.  Bullis,  158 
N.  Y.  469;  0.  &  Co.  v.  S.  S.  S.,  179  App.  Div.  640;  Bloom- 
quist  V.  F arson,  222  N.  Y.  380;  Bariies  v.  M.  R.  R.  T.  Co., 
218  N.  Y.  100.) 

Andrews,  J.  The  complaint  alleges  a  contract  between 
the  parties  for  the  purchase  and  sale  of  real  estate.  The 
consideration  was  $9,500.  Of  this  sum  $200  was  to  be 
paid  on  January  5,  1917,  the  date  of  the  contract,  and 
the  balance  on  February  7,  1917,  at  11  o'clock  a.  m.  at  a 
designated  place.  Then  the  deed  was  to  be  delivered. 
The  $200  was  paid  to  the  defendant,  but  on  February  7 
the  vendee  was  not  able  to  perform  in  full.  He  stated 
this  fact  to  the  vendor  and  also  that  he  would  be  ready  to 
do  so  in  a  few  days.  On  Februarj^  13  he  again  informed 
the  vendor  that  he  would  be  ready  to  perforin  on  the  next 
day,  but  was  told  tha  the  property  had  ali-eady  been  sold 
to  another,  and  the  contract  with  him  was  at  an  end.  He 
was  ready  to  perform  on  the  14th,  ^^  but  tlie  defendant 
(the  vendor)  had  placed  itself  in  a  position  where  it  could 
not  carry  out  the  terms  of  the  contract  by  reason  of  having 
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sold  or  made  a  contract  of  sale  of  said  premises  to  another 
party/ ^  The  vendee  since  February  14  has  been  ready 
and  willing  to  pay  the  balance  of  $9,300,  but  the  vendor 
refuses  to  execute  a  deed  to  him.  Time  was  not  of 
the  essence  of  the  contract  and  the  delay  did  not  injure 
the  vendor,  nor  was  it  due  to  bad  faith  on  the  part  of 
the  vendee.  The  relief  demanded  is  the  specific  perform- 
ance of  the  contract  or  a  judgment  for  $200  damages. 

The  findings  of  fact  by  the  trial  court  followed  these 
allegations  and  also  found  that  on  February  7  the  vendor 
was  ready  and  willing  to  carry  out  its  part  of  the  agree- 
ment; that  it  then  tendered  a  proper  deed  to  the  vendee 
and  demanded  $9,300;  that  upon  failure  to  receive  that 
amount  it  refused  to  grant  any  extension  and  canceled 
the  contract.  On  February  10  the  vendor  made  a  con- 
tract to  sell  the  property  to  a  third  party.  This  contract 
shows  that  upon  its  execution  $400  was  to  be  paid.  The 
deed  pursuant  to  this  contract  was  given  on  March  15, 
after  the  commencement  of  this  action. 

Upon  this  complaint  and  these  findings  the  plaintiff 
has  obtained  a  judgment  for  $200  against  the  defendant. 
It  cannot  be  sustained. 

The  specific  performance  of  a  contract  for  the  purchase 
of  real  estate  may  be  decreed  only  where  it  is  possible 
for  the  defendant  to  convey  the  land.  If  he  has  no  title 
or  has  parted  with  the  title  after  the  execution  of  the 
contract  the  court  will  not  grant  a  vain  judgment.  Here 
the  plaintiff  himself  alleges  that  the  decree  he  seeks 
could  not  be  enforced.  The  court  also  finds  that  the 
defendant,  before  the  action  was  begun,  had  entered  into 
a  contract  of  sale  with  a  tliird  party  who  is  not  present, 
and  who  had  no  notice  so  far  as  it  appears  of  the  plaintiff's 
claim.  Equity  will  not  and  cannot  compel  the  defendant 
to  break  this  second  contract  even  had  a  conveyance  not 
been  made.  (Flattau  v.  Logan,  72  N.  J.  Eq.  338;  De 
Vita  V.  Lopreie,  77  N.  J.  Eq.  533;  Maguirev.  Heraty,  163 
Penn.  St.  381.) 
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Failing  specific  performance,  however,  equitj^  may  on 
occasion  decree  damages  in  its  place.  Wliere  it  has 
obtained  jurisdiction  of  the  parties  to  the  action  and  its 
subject,  it  may  adapt  relief  to  the  needs  of  the  case,  even 
to  the  extent  of  directing  a  personal  judgment  in  order  to 
prevent  the  failure  of  justice.  And  where  the  action  is 
so  retained  equitable  principles  are  applicable.  (Wiswall 
V.  McGoivan,  Hoffmanns  Ch.  125,  133.)  In  equity  some 
variations  from  the  strict  performance  of  a  contract  may 
at  times  be  ignored.  If  time  of  performance  is  not  of  the 
essence  of  the  agreement  a  reasonal^le  delay  may  be 
regarded  as  immaterial.  In  spite  of  such  a  delay  on  the 
part  of  the  vendor  or  of  the  vendee,  if  the  other  party  is 
not  harmed  and  his  position  remains  unchanged,  damages, 
in  lieu  of  the  performance  of  the  contract,  may  be  decreed. 
It  is  still  an  action  in  equity.  But  if  there  never  was 
in  fact  any  ground  of  equitable  relief  whatever,  then 
the  action  never  was  subject  to  equitable  cognizance. 
(Dudley  v.  Congregation  Third  Order  of  St.  Francis,  138 
N.  Y.  451.) 

The  practice  adopted  was  that  where  specific  per- 
formance had  become  impossible  at  the  time  an  action 
was  begun  and  the  j)!aintiff  \vas  aware  of  that  fact  the 
court  on  denying  equitable  rehef  would  not  retain  the  mat- 
ter so  as  to  award  damages.  I'he  action  would  l)e  dis- 
missed and  the  plaintiff  left  to  his  le:ra]  remedv.  If,  how- 
ever,  the  plaintiff  in  ignorance  of  the  ti'utli  sought  rehef 
in  good  faith  then  damages  would  be  assessed  by  the  chan- 
cellor. {Milkman  v.  Ordwaij,  100  Mass.  232;  Andrews  v. 
Brown,  3  Cush.  130;  Kennedy  v.  Hazellnn,  12<S  U.  S.  607.) 

The  doctrine  was  stated  in  Wiswall  v.  McGowaii 
(Hoffman\s  Cli.  R.  125,  131),  ^' AMienever  the  inability 
to  fulfill  a  contract  aidses  before  the  bill  is  filed,  whether 
produced  by  a  party  himself  or  not,  and  is  known  to  the 
complainant,  a  bill  cannot  be  sustained  for  damages 
only.  If  such  inalnlity  is  caused  by  the  act  of  the  party 
after  the  suit  is  commenced,  relief  niay  be  given;  and  also 
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if  the  fact  is  unknown  to  the  complainant,  when  he  sues/' 
The  same  doctrine  is  laid  down  in  Morss  v.  Elmendorf 
(11  Paige,  277);  Kempshall  v.  Stone  (5  Johns.  Ch.  193); 
Hatch  V.  Cobb  (4  Johns.  Ch.  559).  , 

Under  the  Code  practice  in  this  state  the  rule  has  been 
altered  to  this  extent.  If  a  purely  equitable  action  has 
been  pleaded  it  still  prevails.  If,  however,  in  addition  to 
this  equitable  cause  of  action  the  facts  as  stated  give  rise 
to  a  legal  liability  then  there  should  be  no  dismissal;  the 
action  remains  to  be  tried.  (Stcrnberger  v.  McGoverUj  56 
N.  Y.  12;  Margrafv.  MuiTj  57  N.  Y.  155;  Haffey  v.  Lynch, 
143  N.  Y.  241 ;  Ohl  &  Co.  v.  Standard  Steel  Sections,  Inc., 
179  App.  Div.  637.)  But  it  is  now  an  action  at  law. 
Into  such  an  action  the  plaintiff  may  not  import  equitable 
principles  by  demanding  equitable  relief  to  which  he  is 
not  entitled.  Being  an  action  at  law  to  recover  damages 
for  the  breach  of  an  executory  contract  it  must  be  alleged 
and  found  either  that  the  plaintiff  himself  has  fully 
performed  all  those  concurrent  and  dependent  promises, 
which  were  the  consideration  for  the  contract,  or  that 
the  performance  has  been  waived  by  the  defendant. 
Here  we  have  no  allegation  and  no  finding  of  full 
performance  or  of  waiver.  We  have  a  denial  of  full 
performance  and  a  finding  that  there  was  no  waiver. 
Under  such  circumstances  a  recovery  at  law  is  impossible. 
(Sniythe  v.  Sturges,  108  X.  Y.  495;  Lawrence  v.  Miller,  86 
X.  Y.  131.) 

Entitled,  therefore,  on  his  own  showing,  neither  to 
legal  nor  to  equitable  relief,  the  judgments  appealed  from 
vshould  be  reversed,  and  the  complaint  dismissed,  with 
costs  to  the  defendant  in  all  courts. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Pound,  McLaughlin 
and  Elkus,  JJ.,  concur. 

Judgments  reversed,  etc. 
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C.  F.  Harms  Company,  Appellant,  r.  Leonhard  Michel 

Brewing  Company,   Respondent. 

Corporations  —  guaranty  —  ultra  vires  —  agreement  by  vice- 
president  and  general  manager  of  corporation  guaranteeing 
bills  incurred  by  a  company  of  different  name  but  in  reality 
the  corporation  itself  —  when  such  agreement  not  ultra  vires. 

The  jury  could  have  found  that  the  defendant  company  owned 
and  was  rightfully  operating  upon  its  water  front  a  dumping  board 
from  which  refuse  was  discharged  into  scows  and  so  removed.  It 
conducted  this  business  und(T  the  trade  name  of  Bond  Development 
Company.  Plaintiff  is  a  company  engaged  in  chartering  scows. 
Upon  receiving  an  order  from  tli<»  so-called  Development  C^ompany 
for  scows  to  b(»  usod  in  its  business  it  was  told  of  the  relations  of  the 
latter  com])any  and  the  defendant.  Later,  at  the  plaintiff's  request, 
the  general  manager  of  the  defendant,  in  its  name,  signed  an  agrt^e- 
ment  that  it  would  guarantee  payment  of  bills  for  scows  chartered  on 
defendant's  account  to  be  used  in  connection  with  Bond  Develop- 
ment (Company.  Plaintiff  thereupon  furnished  scows,  and  receiving 
no  pay  therefor  brings  this  action.  The  complaint  was  dismissed 
apparently  on  the  ground  that  the  guaranty  was  never  authorized  by 
trhe  directors  of  the  defendant,  and  that  even  "  if  it  had  been,  it  was 
clearly  idtra  vires  of  the  purpose  for  which  defendant  was  incorpo- 
rated." Held,  error.  This  agreement  was  not  an  attempt  on  the 
part  of  a  corporation  to  guarantee  the  debts  of  a  third  person.  The 
Development  Company  was  the  defendant.  For  the  debts  of  the 
Development  Company  the  defendant  was  primarily  liable.  There  is 
no  reason  Avhy  it  might  not  agree  to  pay  its  own  debts  and  be  liable 
on  the  promise.  If  so,  under  the  facts  as  developed,  there  was  no 
dou])t  as  to  the  authority  of  the  general  manager  to  sign  the  agr(3e- 
ment,  and  within  the  agreement  the  scows  were  chartered  "  on 
account  '*  of  the  defendant  *'  to  be  used  in  connection  with  Bond 
Development  Company." 

Harms  Co.  v.  Miehel  Breinng  Co.,  183  App.  Div.  8cS6,  reversed. 

(Argued  February  27,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  20,  1918,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  F.  A,  McCloskey  and  James  A,  Martin  for 
appellant.  The  appellant  presented  evidence  that  was 
within  the  issues  and  required  the  submission  of  the  case 
to  the  jury,  which  could  properly  find  that  the  scows  were 
chartered  for  the  respondent\s  account  under  the  guar- 
anty. {Sundheimer  v.  City  of  New  York,  176  N.  Y.  495; 
Place  V.  iV.  Y.  C.  &  H.  R.  R.  R.  Co.,  167  N.  Y.  345; 
Plyer  v.  German-American  Ins.  Co,,  121  N.  Y.  689; 
Southern  Ry.  Co.  v.  Gray,  241  U.  S.  333;  Crook  v.  Fidanque, 
59  Misc.  Rep.  178;  Eppens,  Smith  &  Wiemann  Co.  v. 
Littlejohn,  164  N.  Y.  187;  C.  T.  P.  Mills  Co.  v.  Village  of 
Carthage,  200  N.  Y.  1;  Fox  v.  Coggeshall,  95  App.  Div. 
410;  M.,  etc.,  Ry.  Co.  v.  Jurey,  111  U.  S.  584;  Trustees  of 
East  Hampton  v.  Vail,  151  N.  Y.  463;  Lamb  v.  Norcross 
Bros.  Co.,  208  N.  Y.  427.)  The  agreement  in  suit,  upon  the 
evidence  presented,  was  in  furtherance  of  the  respondent's 
authorized  business  and  the  defense  of  ultra  vires  has  no 
application  to  the  facts  which  the  jury  might  find  from  the 
evidence  and  which  on  this  appeal  must  be  treated  as 
established  in  the  appellant's  favor.  {Clinchjicld  Fuel 
Co.  V.  Henderson  Iron  Works  Co.,  254  Fed.  Rep.  411; 
Healey  v.  Moran  T.  &  T.  Co.,  253  Fed.  Rep.  334;  Lehigh 
Valley  R.  R.  Co.  v.  Dupont,  128  Fed.  Rep.  840;  Lehigh 
Valley  R.  R.  Co.  v.  Delachesa,  145  Fed.  Rep.  617;  The 
Willem  Van  Driel,  Sr.,  252  Fed.  Rep.  35,  37;  C,  M.  &  St. 
P.  Ry.  Co.  V.  Minneapolis  C.  &  C.  Ass?i.,  247  U.  S.  490; 
Interstate  Tel.  Co.  v.  B.  &  0.  Tel.  Co.,  51  Fed.  Rep.  49; 
54  Fed.  Rep.  50;  Koehler  &  Co.  v.  Rcinheimer,  26  App. 
Div.  1;  Hol77i  V.  Claris  Lipsius  Brewing  Co.,  21  App.  Div. 
204;  Hall  v.  Ochs,  34  App.  Div.  103;  Fuld  v.  Burr  Brewing 
Co.,  18  N.  Y.  Supp.  456;  Nat.  Park  Bank  v.  G.  A.  M.  W. 
&  S.  Co.,  116  N.  Y.  281;  Hess  v.  Shane,  66  App.  Div. 
522;  173  N.  Y.  610;  Holmes  v.  Willard,  125  N.  Y.  75; 
Bacon  v.  Montaiik  Brewing  Co.,  130  App.  Div.  737.)     The 
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execution  of  the  guaranty  was  within  the  authority  of 
John  Michel  as  vice-president  and  general  manager. 
{People  V.  A^  R,  Sugar  Refining  Co.,  121  N.  Y.  582; 
Clinchfield  Fuel  Co,  v.  H.  I.  W.  Co.,  254  Fed.  Rep.  411; 
Oakes  v.  Cattaraugus  Water  Co.,  143  N.  Y.  430;  Sun  P.  & 
P.  Assn.  V.  Moore,  183  U.  S.  642;  Martin  v.  Niagara 
Falls  Paper  Mfg.  Co.,  122  N.  Y.  165,  175;  Martin  v.  Webb, 
110  U.  S.  7;  Jenkins  S.  S.  Co.w  Preston,  186  Fed.  Rep. 
609;  Holmes  v.  Willard,  125  N.  Y.  75;  Barkin  Const.  Co. 
V.  Goodman,  221  N.  Y.  156.) 

/.  Maurice  Wormser  and  David  Bernstein  for  respond- 
ent. Defendant  corporation  under  its  charter  was 
without  power  to  guarantee  any  account,  and  it  follows 
that  it  is  not  bound  by  the  guaranty  sued  upon.  The 
guaranty  ^^  was  clearly  ultra  vires  of  the  purpose  for 
which  defendant  was  incorporated."  (Nat.  Park  Bank 
V.  German- Airier ican  Mut.  Warehouse  &  Security  Co., 
116  N.  Y.  281  ;Filton  v.  Miller  Brewing  Co.,  60  liun,  582; 
Berry  v.  Bates,  24  Barb.  199;  Clark  on  Corporations  [3d 
ed.],  173-175;  Best  Brewing  Co.  v.  Klasseii,  185  111.  37; 
Schwab  V.  Potter  Co.,  194  N.  Y.  409;  Morris  v.  Weiner 
Co.,  65  IVIisc.  Rep.  18:  Douhleday,  Page  &  Co.  v.  Schu- 
maker,  60  Alisc.  Rep.  227;  Carlaftes  v.  Goldmeyer  Co.,  72 
Misc.  Rep.  75;  Germania  Safety  Vaidt  &  Trust  Co.  v. 
Boynton,  71  IVd.  Rep.  797;  Ward  v.  Joslin,  105  Fed.  Rep. 
224;  1  dark  &  Marshall  on  Priv.  Corps.  4S(),  487.)  The 
execution  of  the  guaranty  in  no  event  was  within  the 
authority  of  defendant's  vice-president.  {Patterson  v. 
White  Star  Toicing  Co.,  85  N.  Y.  Supp.  359;  Alexander  v. 
Cauldwell,  83  N.  Y.  480;  Utter  v.  Railroad  Co.,  6  Daly,  227; 
Cosgray  v.  N.  E.  Piano  Co.,  22  App.  Div.  455.) 

Andrews,  J.  The  plaintiff  was  engaged  in  the  charter- 
ing of  scows.  One  John  ^Michel  was  the  vice-president  and 
general  manager  of  the  defendant  and  had  full  charge 
of  its  business  affairs.     In  its  name,  on  July  27,  1914,  he 
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signed  an  agreement  that  it  would  '^  guarantee  the  pay- 
ment of  bills  for  charter,  *  *  *  ^^^  labor  for  loading 
and  unloading  of  all  scows  and  dumpers  chartered  from 
C.  F.  Harms  Company  for  our  account,  to  be  used  in 
connection  with  Bond  Development  Company  *  *  * 
at  Bond  and  Third  St.  Board,  Bklyn."  The  plaintiff 
claims  that  thereafter  it  did  charter  scows  on  account  of 
the  defendant  to  be  used  in  connection  with  Bond  Develop- 
ment  Company  to  the  value  of  $2,007,  for  which  sum  it 
asks  judgment.  The  defense  is  that  the  scows  were  not 
furnished  on  account  of  the  defendant  but  to  two  persons — 
Donelly  and  Odell  —  acting  under  the  name  of  the  Bond 
Development  Company;  that  Michel  had  no  authority 
to  sign  the  agreement  and  that  if  he  had  it  was  an  agree- 
ment that  the  defendant  had  no  power  to  make. 

Upon  the  issues  thus  defined  the  trial  was  had.  At  its 
close  the  complaint  was  dismissed  on  the  merits  and  this 
action  was  affirmed  by  the  Appellate  Division.  This 
affirmance  seems  to  rest  upon  an  opinion  on  a  former 
appeal,  where  it  was  said  that  the  guaranty  was  never 
authorized  by  the  directors  of  the  defendant  and  even 
^'  if  it  had  been  it  was  clearly  ultra  vires  of  the  purpose  for 
which  defendant  was  incorporated. ''  We  think  the  courts 
below  have  erred  and  that  a  question  of  fact  was  presented 
upon  which  a  jury  must  pass.  In  so  deciding  we  give  to 
the  plaintiff  the  benefit  of  all  testimony  in  its  favor  and 
of  all  inferences. 

The  certificate  of  incorporation  of  the  defendant  confers 
broad  powers.  Not  only  is  it  created  to  make  and  sell 
beer,  but  to  cultivate  and  deal  in  hops;  to  make,  buy,  sell 
or  store  natural  or  artificial  ice;  to  pm'chase,  lease  or  build 
wharves  in  connection  with  its  business;  to  purchase, 
mortgage,  lease  or  convey  real  estate  wherever  situated; 
to  acquire,  license  and  sell  any  trade  marks  or  patents; 
to  make  contracts  of  every  sort  and  kind  with  any  person 
or  government,  and  finally,  to  do  anything  necessary  or 
suitable  to  accomplish  these  objects  ^^  or  which  shall  at 
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any  time  appear  conducive  or  expedient  for  the  protection 
or  benefit  of  the  corporation,  either  as  holders  of  or 
interested  in  any  property.'' 

Doing  business  under  this  certificate  it  owned  some 
land  on  which  was  its  manufacturing  plant  and  which  had 
a  water  front  on  the  Gowanus  canal.  On  this  front  it 
constructed  a  dumping  board.  This  seems  to  have  been 
an  elevated  platform  extending  over  the  canal  upon  which 
carts  might  be  driven  and  then  unloaded  into  scows  lying 
below.  This  board  had  been  leased  by  the  defendant 
and  the  rentals  received  by  it  had  been  turned  into  its 
general  funds.  The  lease,  however,  had  expired  in  April, 
1914,  and  the  defendant  was  again  in  possession  of  the 
property.  Just  how  profits  were  or  could  be  derived  from 
the  board  is  not  clear,  but  the  question  is  not  material. 

Such  being  the  situation,  John  Michel  had  a  conversa- 
tion with  a  man  named  Donelly  some  time  in  June.  It  was 
suggested  that  Donelly,  one  Odell,  Rogers,  an  employee 
of  the  defendant,  and  Alichel  should  lease  the  board  under 
the  name  of  the  Bond  Development  Company.  The 
negotiations,  however,  failed.  No  lease  was  ever  made. 
No  firm  was  ever  formed.  No  possession  of  the  board 
was  ever  surrendered.  Over  it  the  defendant  continued 
in  sole  control.  Whatever  business  was  done  there  was 
done  by  it  under  the  supervision  of  its  servant  Rogers. 
Whatever  profits  were  made  were  received  by  it. 

But  for  this  business  it  used  the  name  that  had  been 
suggested  in  the  talk  with  Donelly  of  Bond  Development 
Company.  Owning  the  board  it  was  clearly  entitled 
under  its  certificate  to  so  use  it  as  to  gain  an  income  from 
it.  {Clinch field  Fuel  Co.  v.  Henderson  Iron  Works  Co., 
254  Fed.  Rep.  411.)  To  so  use  it  involved  the  hiring  of 
scows  in  which  refuse  might  be  dumped  and  the  hiring 
of  tugs  to  move  scows  when  full  and  return  them  when 
empty. 

Under  such  conditions  the  plaintiff  received  an  order 
in  the  name  of  the  Bond    Development   Company  to 
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furnish  scows.  Who  the  company  was  it  did  not  know. 
As  a  business  precaution,  therefore,  it  inquired  of  John 
Michel.  He  told  it  the  fact  —  that  it  was  a  trade  name 
under  which  the  defendant  was  engaged  in  the  business  of 
using  the  board.  To  avoid  possible  confusion  later  the 
guaranty  was  asked  for  and  the  paper  in  question  was 
executed. 

It  is  quite  true  that  as  a  general  rule  a  corporation  may 
not  guarantee  the  debts  of  a  third  person  when  its  own 
business  interests  are  not  involved.  (National  Park  Bank 
of  N,  Y.  V.  German-Am.  MuL  W,  &  Security  Co.,  116 
N.  Y.  281.)  This  is  not  such  a  case.  No  guaranty  was 
in  fact  required.  The  Bond  Development  Company  was 
in  truth  the  brewing  company.  For  the  debts  of  the  busi- 
ness the  defendant  was  primarily  liable.  But  we  know  of 
no  reason  why  it  might  not  also  agree  to  pay  these  debts 
and  why,  if  it  did  so,  the  promise  might  not  be  enforced. 
That  is  what  the  complaint  seeks  here.  That  is  the  point 
to  which  the  testimony  of  the  plaintiff  is  directed.  That 
is  the  theory  upon  which  a  recovery  is  sought.  Such  a 
recovery  is  well  within  the  issues  presented. 

If  this  be  so,  there  can  be  no  dotibt  as  to  the  authority 
of  John  Michel  to  execute  the  paper.  Vice-president 
and  general  manager  of  the  defendant,  having  full  charge 
of  its  business,  making  a  contract  for  its  benefit  of  a 
minor  character  in  the  usual  course  of  business  and  which 
it  might  make,  his  act  was  well  within  liis  general  powers. 
{Oakes  v.  Cattaraugus  Water  Co.,  143  X.  Y.  430.) 

Finally,  the  jury  might  find  that  the  scows  were  char- 
tered ''  on  account  '^  of  the  defendant  ^^  to  be  used  in 
connection  with  Bond  Development  Company.''  All 
orders  for  scows  were  to  come  and  did  come  from  the 
defendant's  officers  or  its  employee  in  charge  of  the  board. 
The  proceeds  from  the  use  of  board  and  scows  were 
received  by  it.  It  paid  all  charges.  Orders  to  move  the 
scows  were  by  it  given  to  a  towing  company,  and  it  paid 
the  latter^s  bills.     If  there  was  debiy  in  towing  it  remon- 


FouLKE  V.  N,  Y.  Consolidated  li.  E.  Co.       269 

1920.]  statement  of  cise.  [228  N.  Y.] 

strated.  When  through  with  the  scows  the  plaintiff 
received  notice  from  Michel  or  Rogers.  If  the  scows 
were  not  properly  loaded  or  dredging  were  needed  com- 
plaints were  made  to  Alichel  and  he  gave  the  necessary 
directions.  He  also,  when  dissatisfied  with  Rogers,  sought 
to  employ  a  new  man  to  take  charge  of  the  board.  Bills 
of  the  plaintiff  while  in  the  name  of  the  development 
company  were  delivered  to  the  defendant. 

The  judgments  appealed  from  must,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Pound  and  Elkus, 
JJ.,  concur;  jMc^Laitihlin,  J.,  not  sitting. 

Judgments  reversed,  etc. 


Miller  R.  Foulke,  Appellant,  v.  New  \  ork  Consoli- 
dated Railroad  Company,  Respondent. 

Lost,  or  abandoned,  property  —  bailment  —  railroads  —  rail- 
road company  entitled  as  bailee  to  possession  of  property  left 
on  railroad  train  by  passenger  —  false  imprisonment  —  mali- 
cious prosecution  -arrest  of  person  who  took  package  left  on 
train  and  refused  to  give  it  to  railroad  officials — ^when  such 
arrest  justified  and  not  basis  for  action  for  false  imprisonment 
and  malicious  prosecution. 

1.  Tho  abandonment  of  property  is  tho  rolinqnishmont  of  all  title, 
possession  or  claifu  to  or  of  it  —  a  virtual  intentional  tlirowing  awi.y 
of  it.  It  is  not  j)r(\suni('(l.  l-*roof  support inic  it  nnist  he  direct  or 
affirmatives  or  reasonably  bcf^et  the  (welusive  inference  of  the  throw- 
ing away.  Dislinelion  bet\ve(*n  "  lost,"  "  abandoned  "  and  "  mislaid" 
property  considered. 

2.  Bailment  does  not  n(>c(\^sarily  and  always,  thouj^h  g(Mierally, 
depend  upon  a  contract ual  relation.  It  is  the  eh^mc^nt  of  lawful  ])os- 
session,  however  cn^'tted,  and  duty  to  account  for  tlu^  thing  as  the 
property  of  another  that  creat(*s  the  bailment,  re.ufardh  ss  of  whether 
such  posst^ssion  is  ba^ed  on  contract  in  the  ordinary  sensts  or  not. 
Where  a  i)assenger  on  a  railway  train  alijj^lited  tlurefrom  leaving  a 
packages  on  tin*  seat  which  he  had  oc('iipied,  it  was  the  right  aiul  duty 
of  the  railroad  company  to  possess  the  package*  and  use  the  care  of  a 
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gratuitous  bailee  for  the  safekeeping  of  the  package  until  the  owner 
should  call  for  it.  As  to  everybody  except  the  true  owner  of  the 
package  the  railroad  company  had  tne  right  of  the  owner  to  have  and 
defend  its  custody  and  direct  possession. 

3.  Where  plaintiff,  a  passenger  upon  a  railway  train  of  the  defend- 
ant, found  a  package  left  in  a  seat  by  another  passenger,  who  had 
alighted  from  the  train,  and  refused  to  give  it  to  a  general  trainmaster 
of  defendant  upon  his  demand  for  its  possession,  and  a  police  officer 
being  called,  the  plaintiff  voluntarily  accompanied  the  officer  to  the 
police  station  where  defendant's  trainmaster  made  the  charge  that  the 
plaintiff  found  the  package  on  the  train  of  the  defendant  and  refused 
to  surrender  it  to  officials  of  the  defendant  company  and  where,  after 
being  held  under  bail,  plaintiff  was  subsequently  discharged,  he  can- 
not maintain  an  action  against  defendant  to  recover  damages  for  false 
imprisonment  or  malicious  prosecution. 

Foulke  V.  N,  7.  Consolidated  R.  R.  Co,  180  App.  Div.  848,  affirmed. 

(Argued  February  25,  1920;  decided  March  19,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  January  2,  1918,  unanimously  affirm- 
ing a  judgment  in  favor  of  defendant  entered  upon  the  dis- 
missal of  the  complaint  by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
ai^e  stated  in  the  opinion. 

George  P.  Foulk  for  appellant.  The  evidence  estab- 
lished that  the  plaintiff  had  been  illegally  arrested  and 
imprisoned  and  the  burden  of  proof  was  upon  the  defend- 
ant to  show  that  the  arrest  was  justified.  (Smith  v. 
N,  Y.J  etc,,Leaguey  121  App.  Div.  600;  Sneadv,  Bonnoilj 
16G  N.  Y.  325;  Mandeville  v.  Guernsey,  51  Barb.  99; 
Schultz  V.  Greenwood  Cemetery,  190  N.  Y.  276;  Parke  v. 
Fellman,  145  App.  Div.  836;  Scott  v.  Dennett  S.  C.  Co., 
51  App.  Div.  326.)  The  cause  of  action  for  malicious 
prosecution  was  improperly  dismissed  by  the  trial  court. 
A  criminal  prosecution  was  instituted  and  carried  on 
against  the  plaintiff  without  legal  authority  or  justifica- 
tion, and  it  cannot  be  said  as  matter  of  law  that  there 
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was  probable  cause  for  the  prosecution.  {N.  Y,  Ry.  Co, 
V.  HawSj  56  N.  Y.  178;  People  v.  Anderson,  14  Johns. 
295;  Rex  v.  Dixon,  7  Cox  Ch.  35;  Hazzard  v.  Flury,  120 
N.  Y.  223;  L.  I.  B.  Union  v.  Seitz,  180  N.  Y.  243;  Schultz 
V.  Greenwood  Cemetery,  190  N.  Y.  276;  Tyson  v.  Bauland 
Co.,  186  N.  Y.  397;  Rawson  v.  Lcggett,  184  N.  Y.  504.) 
The  defendant  did  not  have  a  special  property  in  the 
article  left  on  its  car,  nor  was  it  liable  to  the  ow^ner  for 
its  loss.  (2  Parsons  on  Cont.  90;  Tower  v.  Utica  Ry,  Co,, 
7  Hill,  47;  Weeks  v.  A^  7.,  N.  H,  &  H,  R.  R.  Co.,  9 
Hun,  671.) 

Harold  L,  Warner  and  George  D,  Yeomans  for  respond- 
ent. The  complaint  was  properl}^  dismissed  as  to  the 
cause  of  action  for  false  imprisonment.  (HopJdns  v. 
Croupe,  7  Car.  &  P.  373;  Xeivman  v.  iV.  7.,  /..  E.  c('  W, 
R,  R,  Co.,  54  Hun,  335;  HyaU  v.  .V.  Y.  C.  d'  H,  R.  R,  R, 
Co,,  162  App.  Div.  367;  LiihUner  v.  Tiffany  ci*  Co.,  54 
App.  Div.  326.)  The  complaint  was  properly  dismissed 
as  to  the  cause  of  action  for  malicious  prosecution. 
(Schultz  V.  Greenwood  Cemetery,  190  N.  Y.  276;  Kutner  v. 
Fargo,  34  App.  Div.  317;  Rawson  v.  Lcggett,  1S4  N.  Y. 
504;  Burt  v.  Smith,  181  N.  Y.  1;  Willard  v.  Holmes, 
Booth  ct-  Hay  dens,  142  N.  Y.  497;  Freer  v.  Schmitt,  116 
App.  Div.  462;  Clark  \.  Palmer,  116  App.  Div.  117;  Peo- 
ple V.  McGarrcn,  17  Wend.  460;  Loucks  v.  Gallogly,  1 
]\Iisc.  Rep.  22;  McAvoy  v.  Medina,  11  Allen,  548;  Kin- 
caid  V.  Eaton,  98  Miss.  139;  Smith  v.  B.  &  F,  Foundry 
Co.,  127  App,  Div.  278.) 

Collin,  J.  The  complaint  alleges  two  causes  of  action 
to  recover  damages  for  (a)  false  imprisonment  and  (b) 
a  malicious  prosecution,  arising  out  of  the  same  trans- 
actions. The  trial  justice  dismissed  the  complaint  and 
the  Appellate  Division  unanimously  affirmed  the  con- 
sequent judgment.  We  are  to  determine  whether  or  not 
the  evidence  presented  an  issue  of  fact;   in  reviewing  it 
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we  must  give  the  plaintiff  the  advantage  of  all  the  facts 
properly  presented  and  of  every  favorable  inference  that 
can  reasonably  be  drawn. 

The  cardinal  facts,  as  the  jury  might  have  found  them, 
are:  In  July,  1915,  the  defendant  was  operating  a  subway 
railway.  The  plaintiff  while  a  passenger  on  the  railway 
saw  a  package  on  a  seat  opposite  him  left  by  a  passenger 
who  had  alighted.  He  went  to  and  picked  up  the  pack- 
age. He  examined  it  and  found  no  name  or  mark  upon 
it.  He  had  not  an  idea  as  to  who  owned  it.  He 
disembarked  at  the  first  subsequent  station  stop  of  the 
train,  taking  the  package  with  him.  He  was  about  ten 
feet  from  the  car  when  a  railway  guard  in  whose  charge 
the  car  was  touched  him  on  the  shoulder  and  said,  ''  What 
are  you  going  to  do  with  that  package?''  to  which  he 
replied,  '^  I  am  going  to  keep  tliis  and  advertise  for  the 
owner.''  Forthmth  the  general  trainmaster  of  the 
defendant,  Mr.  Blewitt,  asked  the  same  question,  to 
which  he  replied,  "  What  authority  have  you?"  and 
Blewitt  stated:  ^'lam  the  superintendent  of  this  line," 
The  plaintiff  then  said:  ^'  I  guess  that  is  immaterial.  I 
am  going  to  keep  this  package  and  advertise  for  the  owner. 
I  will  give  you  my  name  and  address."  Blewitt  said: 
"  No,  I  don't  want  anything  like  that,  either  turn  the 
package  over  to  the  railroad  company  or  I  will  have  you 
arrested."  The  plaintiff  replied:  '^  If  you  have  made  up 
your  mind  to  do  that  I  will  go  with  you  to  an  officer." 
Thereupon  Blewitt  started  toward  and  went  through  the 
waiting  room  of  the  station  followed  by  the  plaintiff  at 
sonic  little  distance  behind  him.  Blewitt  reached  and 
spoke  to  a  police  officer  and  returned  with  the  officer  to 
the  plaintiff  and  then  told  the  officer,  '^  This  man  found  a 
package  on  the  train  and  refuses  to  turn  it  over  to  the 
company."  After  a  brief  conversation,  the  plaintiff,  the 
officer  and  Blewitt  went  to  the  police  station  where 
Blewitt  made  the  charge  or  complaint  that  the  plaintiff 
found  the  package  on  the  train  of  the  defendant  and 
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refused  to  surrender  same  to  officials  of  the  railroad 
company.  The  poUce  captain  in  charge  of  the  station 
then  held  the  plaintiff  in  five  hundred  dollars  bail  and  he 
was  put  and  remained  in  a  cell  until  the  bail  was  fur- 
nished. In  the  meantime  the  package  had  been  opened 
and  found  to  contain  a  loaf  of  bread.  The  next  morning 
the  plaintiff  appeared  in  the  Magistrate's  Court.  Blewitt 
then  and  there  verified  a  written  complaint  which  stated 
that  the  plaintiff  ''  with  intent  to  deprive  the  true  owner 
of  his  property  in  the  view  and  presence  of  complainant, 
did  wilfully  steal,  take  and  carry  away  from  a  car  of  the 
Sea  Beach  Line,  a  parcel  containing  a  loaf  of  bread  of 
the  value  of  about  five  cents,  the  property  of  a  passenger 
who  had  left  said  car  at  59th  street  station  and  had  left 
said  parcel  behind  him.  Wherefore,  deponent  charges 
said  defendant  with  the  crime  of  petit  larceny.''  The 
piaintiff  was  held  to  answer  in  bail  for  the  Court  of  Special 
Sessions.  In  the  Court  of  Special  Sessions  the  plaintiff 
was  tried  and  acquitted.  Thereupon  this  action  was 
brought. 

The  evidence  did  not  permit  the  jury  to  find  that  the 
package  was  abandoned.  The  abandonment  of  property 
is  the  relinquishing  of  all  title,  possession  or  claim  to  or 
of  it  —  a  virtual  intentional  throwing  away  of  it.  It  is 
not  presumed.  Proof  supporting  it  must  be  direct  or 
affirmative  or  reasonably  beget  the  exclusive  inference  of 
the  throwing  away.  Abandoned  property  is  owned  by 
him  who  takes  it  into  his  ownership.  {Eads  v.  Brazelton, 
22  Ark.  499;  Livermore  v.  White,  74  Me.  452;  Kuykendall 
V.  Fisher,  61  W.  Va.  87.) 

The  package  was  not  ^^  lost  property."  It  was  '^  mis- 
laid property  ''  or  ^^  left  property."  In  Lawrence  v.  State 
(1  Humphreys  [Tenn.],  228)  is  this  declaration:  ^^  To 
lose  is  not  to  place  or  put  anything  carefully  and  volun- 
tarily in  the  place  you  intend  and  then  forget  it,  it  is 
casually  and  involuntarily  to  part  from  the  possession; 

18 
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and  the  thing  is  then  usually  found  in  a  place  or  under 
circumstances  to  prove  to  the  finder  that  the  owner's  will 
was  not  employed  in  placing  it  there.  To  place  a  pocket- 
book,  therefore,  upon  a  table,  and  to  omit  or  forget  to 
take  it  away,  is  not  to  lose  it  in  the  sense  in  which  the 
authorities  referred  to  speak  of  lost  property. '^  Other 
cases  we  will  cite  declare  the  same  doctrine.  In  several 
cases  which  are  not  cited  it  is  recognized,  though  the 
facts  did  not  permit  its  application,  as  in  Bowen  v.  Sullivan 
(62  Ind.  281,  287).     We  hold  it  is  well  founded  and  sound. 

While  the  presumptive  owner  of  the  package  in  question 
was  in  the  car  with  it  and  it  was  in  his  possession,  the 
defendant  had  a  certain  responsibiUty  concerning  it.  The 
defendant  was  obUgated  to  use  reasonable  and  ordinary 
care  and  watchfulness  to  protect  the  possession  of  the 
owner  as  against  the  plaintiff  and  other  passengers  or  per- 
sons. The  guards  and  conductor  of  the  train  or  car  could 
not  stand  by  idly  or  negligently  and  see  the  plaintiff  or 
other  person  take  it  from  the  car  or  from  the  owner. 
(Sperry  v.  Consolidated  Ry,  Co,j  79  Conn.  565;  Carpenter 
V.  iV.  r.,  iV.  H,  &  H.  R.  R,  Co.,  124  N.  Y.  53;  Whicher 
V.  Boston  &  Albany  R,  R,  Co,,  176  Mass.  275.) 

After  the  passenger  owner  had  left  the  car,  forgetting  to 
take  the  package  with  him,  the  plaintiff  knew  the  package 
was  not  lost  property.  It  or  the  custody  of  it  did  not  belong 
to  him  then  any  more  than  it  did  while  its  owner  was  in 
the  car.  He  saw  and  knew  the  owner  had  forgotten  it, 
had  left  it  by  mistake.  It  then  had  become  in  the  custody 
and  the  potential  actual  possession  of  the  defendant. 
It  was  the  right  of  the  defendant  and  its  duty  to  become 
as  to  it  and  its  owner  a  gratuitous  bailee.  .  It  was  its 
right  and  duty  to  possess  and  use  the  care  of  a  gratuitous 
bailee  for  the  safekeeping  of  the  package  until  the  owner 
should  call  for  it.  {Regina  v.  Pierce,  6  Cox  Cr.  Law 
Cases,  117;  State  v.  Courtsol,  89  Conn.  564;  Regina  v. 
West,  6  Cox  Cr.  Law  Cases,  415;  Kincaid  v.  Eaton,  98 
Mass.  139;  McAvoy  v.  Medina,  11  Allen,  548;  Foster  v. 
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the  true  owner  of  it,  as  a  jury  or  trial  court  might  find, 
constituted  lawful  grounds  for  an  accusation,  arrest  and 
prosecution.  It  is  sufficient  if  the  package  was  taken 
from  the  possession  of  the  defendant  by  the  plaintiff 
with  the  intent  of  depriving  the  true  owner  thereof. 
Whether  or  not  the  felonious  intent  existed  was  a  question 
of  fact  to  be  determined  upon  the  trial  of  the  accusation. 
(Penal  Law,  sees.  1290,  1294,  1296,  1298;  State  v.  Tillett, 
173  Ind.  133;  State  v.  South,  28  N.  J.  L.  28.) 

The  judgment  should  be  affirmed,  with  costs. 

His  COCK,  Ch.  J.,  Pound,  McLaughlin  and  Andrews, 
JJ.,  concur;  Hogan  and  Elkus,  JJ.,  dissent. 

Judgment  affirmed. 

In  the  Matter  of  the  Claim  of  Emerson  H.  Woodruff, 
Ptespondent,  against  R.  H.  Howes  Construction 
Company  et  al.,  Appellants. 

State  Industrial  Commission,  Respondent. 

Workmen's  Compensation  Law  —  *  *  accident ' '  defined  —  evi- 
dence —  when  insufficient  to  show  felon  on  hand  was  caused  by 
accident  —  erroneous  award. 

1.  An  accident  is  an  event  which  takes  place  without  one's  fore- 
sight or  expectation;  an  event  that  proceeds  from  an  unknown  oause 
or  is  an  unusual  effect  of  the  known  cause,  and,  therefore,  not 
expected. 

2.  Where  a  workman  was  given  an  award  by  the  industrial  com- 
mission upon  the  j^rouud  that  a  felon  which  disabled  his  right  hand 
was  the  result  of  an  accident,  such  award  is  erroneous  when  the  only 
evidence  tending  to  show  the  cause  of  the  felon  was  that  the  claimant 
did  not  know  definitely  just  what  caused  the  pain  or  injury,  but 
believed  it  was  caused  by  the  constant  use  of  a  screw-driver  which 
l)niised  the  palm  of  his  hand  and  that  the  bruise  developed  into  a 
f(4on.  Such  testimony  is  insufficient  to  show  that  the  injury  was 
caused  by  accident. 

Matter  of  Woodruff  v.  Howes  Construct  ion  Co.,  189  App.  Div.  395, 
reversed. 

'.\r<.ni(Hl  F(  briiory  21,  1920;  decided  March  19,  1920.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  13,  1919,  affirming  an  award  of  the  state 
industrial  commission  made  imder  the  Workmen's  Com- 
pensation Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

E.  C  Sherwood,  William  B,  Davis  and  Amos  H.  Stephens 
for  appellants.  There  was  no  evidence  of  any  accidental 
injury  at  any  time.  {Matter  of  Hansen  v.  Turner  Const. 
Co, J  224  N.  Y.  331;  Matter  of  Belcher  v.  Carthage  Machine 
Co, J  224  N.  Y.  326;  Matter  of  Carroll  v.  Knickerbocker  Ice 
Co.,  218  N.  Y.  435;  Vincent  v.  ToT/lor,  180  App.  Div.  818; 
Lyon  V.  Windsor  &  Davis,  173  App.  Div.  377;  Marshall  v. 
East  Holywell  Coal  Co.,  33  L.  T.  N.  S.  3G1;  21  Times 
L.  R.  494;  Black  v.  A^  Z.  Shipping  Co.,  6  B.  W.  C.  C. 
720;  Coe  v.  Fife  Coal  Co.,  2  B.  W.  C.  C.  8;  O'Hara  v. 
Hayes,  3  B.  W.  C.  C.  586;  U.  S.  Mut.  Ace.  Assn.  v.  Barry, 
131  U.  S.  100;  T.  J.  D.  School  Board  v.  Kelly,  1914, 
A.  C.  667.) 

Charles  D.  Newton,  Attorney-General  {E.  C.  Aiken  of 
counsel),  for  respondent.  The  injuries  received  by  the 
claimant  were  accidental  and  arose  out  of  and  in  the 
course  of  his  employment.  {Fenton  v.  Thorley,  5  W. 
C.  C.  1;  Clover,  Clayton  &  Co.  v.  Hughes,  3  B.  W.  C.  C. 
275;  Doys  v.  Trimmer  &  Sons,  176  App.  Div.  124; 
Gregorkieivicz  v.  Nat.  Biscuit  Co.,  188  App.  Div.  985; 
O'Dell  V.  A.  El.  P.  Corp.,  223  N.  Y.  686;  Mahoney  v. 
Troy  Gas  Co.,  186  App.  Div.  924;  Siimpter  v.N.  Y.  Cons. 
R.  R.  Co.,  187  App.  Div.  911;  Hart  v.  Wilson  &  Co.,  227 
N.  Y.  554.) 

Elkus,  J.  Claimant  was  a  caipenter,  employed  by  R. 
H.  Howes  Construction  Company,  and  engaged  in  the 
erection  of  buildings.  The  compensation  commission 
found  that  on  December  23,  1918,  while  Woodruff  was 
engaged  in  his  employment,  in  using  '^  a  screw-driver  he 
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bruised  the  palm  of  the  right  hand  which  developed 
into  a  frog  felon  and  as  the  result  of  which  he  was 
disabled/' 

The  affirmance  of  this  finding  of  fact  was  by  a  divided 
court,  and  we  are,  therefore,  at  liberty  to  examine  the 
facts  to  ascertain  if  there  is  any  evidence  in  its  support. 

The  affidavit  of  the  claimant,  verified  January  21, 1919, 
avers  that  on  December  21,  1918,  he  felt  a  pain  between 
the  first  and.  second  fingers  in  the  palm  of  the  right  hand, 
which  feeling  was  very  much  as  though  there  was  a  splinter 
there,  but  that  he  did  not  run  any  splinter  in  the  palm  of 
his  hand  and  thajt  the  pain  increased. 

Upon  the  hearing  before  the  commission,  he  testified 
that  he  did  not  know  definitely  just  what  caused  the  pain 
or  injury,  but  he  believed  it  was  caused  by  the  constant  use 
of  a  screw-driver,  ''as  is  first  stated, '^  evidently  referring 
to  the  statement  in  his  affidavit  referred  to;  that  the  pain 
was  several  days  coming  on;  that  at  no  time  did  he  get 
a  splinter  in  his  hand  or  any  particle  of  grit  or  anything 
that  was  ground  in  his  hand  from  the  screw-driver;  but 
he  thought  it  was  just  from  its  continual  use;  that  it 
bruised  the  flesh ;  that  at  times  he  fastened  a  pin  in  the 
jamb  and  then  would  set  his  screw-driver  there  and  hit  it 
with  his  hand;  that  his  hand  felt  tender  at  the  time,  but 
that  he  had  never  had  anything  like  this. 

This  testimony  was  insufficient  to  show  that  the  injury 
was  caused  by  accident.  An  accidental  event  takes  place 
without  one's  foresight  or  expectation;  an  event  that  pro- 
ceeds from  an  unknown  cause,  or  is  an  unusual  effect  of 
the  known  cause^  and  therefore  not  expected.  (Paul  v. 
Travelers'  Insurance  Co,,  112  N.  Y.  472;  14  R.  C.  L.  sec. 
418,  page  1238.) 

It  is  quite  clear  that  the  evidence  to  which  reference 
has  been  made  was  insufficient  to  establish  the  conclusion 
of  fact  found  by  the  industrial  commission  —  that  the 
frog  felon  resulted  from  the  use  of  the  screw-driver,  which 
bruised  the  palm  of  the  right  hand.     {Matter  of  Belcher  v. 
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Carthage  Machine  Co.,  224  N.  Y.  326;  Matter  of  Carroll 
V.  Knickerbocker  Ice  Co.,  218  N.  Y.  435.) 

Under  the  evidence  produced,  we  do  not  believe  that 
the  commission  was  justified  in  making  the  conclusion  of 
fact  which  it  did.  {Matter  of  Eldridge  v.  Endicott,  John- 
son &  Co.,  228  N.  Y.  21.) 

The  order  of  the  Appellate  Division  and  the  determina- 
tion of  the  industrial  commission  should  be  reversed  and 
the  claim  remitted  to  the  commission  for  rehearing,  with 
costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Pound,  McLaugh- 
lin and  Andrews,  JJ.,  concur. 

Order  reversed,  etc. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
The  Delaware  and  Hudson  Company,  Respondent. 

Highways  —  railroads  —  public  service  commission  —  con- 
struction of  railroad  switch  track  across  a  public  highway  — 
when  consent  of  commissioner  of  highways  to  such  construc- 
tion not  necessary  —  power  of  public  service  commission  to 
authorize  such  construction. 

The  defendant  is  a  railroad  corporation  operating  a  double-track 
steam  railroad.  This  action  is  brought  to  have  adjudged  that  certain 
tracks  across  a  public  highway  described  in  the  complaint  constitute 
a  purpresture,  a  public  nuisance,  and  a  continuing  trespass  and  that 
they  obstruct  and  interfere  with  the  rights  of  the  public  in  said  highway. 
Several  years  ago  defendant  constructed  a  number  of  switch  tracks 
across  the  highway  without  having  obtained  permission  so  to  do  from 
any  state  or  other  ofificial.  Thereafter,  on  the  petition  and  appli- 
cation of  the  defendant  and  the  consent  of  the  town  superintendent  of 
highways  of  the  town  in  which  the  tracks  are  situated,  the  Supreme 
Court  made  an  ordcT  pursuant  to  the  provision  of  section  21  of  the 
Railroad  Law  (Cons.  Law^s,  ch.  49)  granting  permission  to  the  d(  fendant 
to  construct  such  tracks  on  condition  that  the  same  should  be  pro- 
tected by  proper  gates.  Still  later,  but  prior  to  the  commencement  of 
this  action,  upon  a  petition  of  the  defendant,  the  public  service  com- 
mission, second  district,  by  an  order  which  recites  the  filing  of  said 
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petition  and  that  such  tracks  were  constructed  prior  to  the  entry  of 
any  permissive  order  by  the  commission,  granted  leave  to  construct 
certain  switch  tracks  across  the  highway  and  to  exercise  such  franchise 
under  section  53  of  the  Public  Service  Commissions  Law  upon  the  con- 
dition that  defendant  "  shall  actually  have  made  application  to  this  com- 
mission in  due  form  of  law  under  section  91  of  the  Railroad  Law,  for 
the  elimination  of  the  grade  crossing  now  existing,  and  for  the  changing 
of  the  same  to  a  crossing  above  the  grade  of  the  tracks  of  said  com- 
pany." The  defendant  filed  its  written  consent  to  such  order  and 
within  sixty  days  after  the  order  was  granted  in  accordance  with  the 
requirements  thereof  filed  its  petition  with  the  public  service  com- 
mission asking  that  proceedings  be  had  pursuant  to  the  provision  of 
section  91  of  the  Railroad  Law  to  eliminate  said  grade  crossings.  It 
was  found  by  the  trial  court  that  "  No  action  has  been  taken  by  said 
commission  on  said  apphcation.  Its  failure  to  act  thereon  has  not 
resulted  from  any  failure  on  the  part  of  the  defendant  to  secure  action 
thereon  by  such  commission  but  has  resulted  from  the  failure  of  the 
legislature  to  appropriate  moneys  for  grade  crossing  eliminations,  in 
the  absence  of  which  said  commission  has  been  unable  to  take  action 
thereon."  Held,  that  at  the  time  this  action  was  commenced,  amend- 
ments to  section  146  of  the  Highway  Law  (L.  1913,  ch.  803)  had  taken 
effect  and  the  statutory  provision  providing  for  the  consent  of  the 
commissioner  of  highways  to  the  construction  of  railroads  on  certain 
highways  had  been  omitted  therefrom.  Authority  to  consent  to  the 
crossing  of  the  highway  in  question  is  and  at  all  the  times  mentioned 
herein  was  vested  in  the  public  service  commission.  (Public  Service 
Commissions  Law,  §  53.)  That  the  switch  tracks  were  not  at  the  time 
of  the  commencement  of  this  action,  or  at  the  trial  thereof  or  the  judg- 
ment herein,  maintained  across  the  highway  without  legal  right. 
People  V.  Delaware  &  Hudson  Co.,  183  App.  Div.  149,  afi&rmed. 

(Argued  January  22,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment,  entered  October  16,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  without  a  jury  and  directing  a 
dismissal  of  the  complaint.  This  action  is  brought  to 
have  adjudged  that  certain  tracks  across  a  public  highway 
described  in  the  complaint  constitute  a  purpresture,  a 
public  nuisance  and  a  continuing  trespass  and  that  they 
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obstruct  and  interfere  with  the  rights  of  the  pubUc  in 
said  highway,  and  to  compel  the  defendant  forthwith  at 
its  expense  to  remove  said  tracks  and  restore  the  highway 
to  the  condition  in  which  it  was  prior  to  its  construction 
of  said  tracks.  The  facts,  so  far  as  material,  are  stated 
in  the  opinion. 

Charles  D,  Newton,  Attorney-General  {Jeroirie  L.  Cheney 
and  Wilber  W.  Chambers  of  counsel),  for  appellant.  Under 
the  provisions  of  section  146  of  the  Highway  Law  the 
defendant  could  not  lawfully  construct  and  maintain 
these  tracks  across  the  Shakers-Watervliet  road  without 
obtaining  the  consent  of  the  highway  commission.  (L. 
1902,  ch.  379,  §  14G;  L.  1907,  ch.  717;  Baker  v.  Schofield, 
243  U.  S.  114;  Hemmingway  v.  Poucher,  98  N.  Y.  281; 
Matter  of  City  of  Neiv  York,  162  App.  Div.  2dl;  Matter  qf 
School  Board  of  Brooklyn,  157  N.  Y.  566;  Osborne  v. 
International  Ry,  Co,,  226  N.  Y.  421;  People  ex  rel.  Wood 
V.  Lacombe,  99  N.  Y.  43.)  The  construction  and  main- 
tenance by  the  defendant  of  these  trespassing  tracks 
across  the  Shakers-Watervliet  highway  was  unlawful  and 
unauthorized  and  created  a  continuous  public  nuisance. 
{People  ex  rel  Sibney  v.  Gresser,  205  N.  Y.  24;  People  ex 
rel  Bacon  v.  iV.  C.  Ry,  Co.,  164  N.  Y.  289;  D.,  L.  &  W. 
R.  R.  Co.  V.  City  of  Buffalo,  158  N.  Y.  266.) 

Leivis  E.  Carr  for  respondent.  At  the  time  of  the  com- 
mencement of  this  action,  and  at  all  times  since,  the 
switch  tracks  of  the  respondent  crossing  the  Shakers- 
Watervliet  highway  were  and  have  been  there  with  the 
permission  and  assent  of  the  public  authorities  whose 
assent  and  permission  is  required  for  the  purpose  of  cross- 
ing highways  at  grade.  They  were  and  are  not  unlawfully 
in  and  across  such  highway.  (Cons.  Laws,  ch.  49,  §  21; 
L.  1897,  ch.  754;  L.  1911,  ch.  646;  L.  1913,  ch.  80.)  The 
trial  court  erred  in  rendering  the  judgment  appealed 
from  on  the  facts  proven  on  the  trial  of  this  action,  since 
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such  facts  made  it  clear  a  duly  instituted  proceeding  was 
pending,  undetermined,  before  the  public  service  com- 
mission, for  the  elimination  of  the  grade  crossing  of  the 
highway  in  question  over  the  railroad  of  the  respondent, 
which  included  the  switch  tracks  in  question,  and  its 
jurisdiction  to  determine  that  matter  was  ample  and 
exclusive.  {Matter  of  N,  Y.  C.  R,  R.  Co,,  200  N.  Y.  121; 
Matter  of  Terminal  Ry.  Co,,  122  App.  Div.  59;  Matter  of 
Erie  R.  R,  Co.,  208  N.  Y.  490.) 

Chase,  J.  The  defendant  is  a  railroad  corporation 
that  has  among  other  lines  of  railroad  maintained  and 
operated  for  many  years  a  double-track  steam  railroad 
between  the  cities  of  Albany  and  Cohoes.  At  a  point 
in  the  town  of  Colonie,  Albany  county,  it  crosses  a  public 
highway  which  runs  from  the  city  of  Watervliet  westerly. 
The  crossing  is  substantially  at  right  angles  and  at  grade. 

In  1910,  1911  and  1912  the  defendant  constructed 
and  put  in  operation  large  repair  shops  on  a  plot  of 
ground  immediately  east  of  its  said  railroad  and  south 
of  said  highway.  To  connect  the  buildings  of  said  plant 
with  the  said  double  line  of  tracks  it  laid  and  constructed 
therefrom  six  switch  tracks  which  crossed  said  highway 
at  grade  immediately  east  of  the  double  line  of  tracks 
p.iid  connected  the  same  therewith  north  of  the  highway. 
Tlie  defendant  did  not  before  laying  said  switch  tracks 
obtain  a  consent  so  to  do  from  any  state  or  other  official. 
Said  highway  was  designated  for  improvement  as  shown 
on  the  map  prepared  as  stated  in  chapter  715  of  the 
Laws  of  19C7.  Subsequently  the  plans  and  specifications 
for  said  highway  were  duly  approved,  and  on  March  22, 
1911,  a  contract  was  entered  into  in  behalf  of  the  state 
with  a  contractor  for  the  improvement  of  six  and  four- 
tenths  miles  of  said  highway  from  the  city  of  Watervliet 
westerly,  and  the  contractor  entered  upon  the  performance 
of  his  work  under  said  contract.  No  work  under  said 
contract  was  ever  performed  on  that  part  of  the  highway 
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east  of  said  railroad  crossing  or  for  two  or  three  hundred 
feet  west  thereof  except  prehminary  engineering  work. 
The  switch  tracks  were  constructed  across  said  highway 
in  the  year  1911  after  the  making  of  said  contract  and 
at  the  time  they  were  so  constructed  the  contractor  was 
engaged  in  grading  pursuant  to  his  contract  at  a  point 
on  said  highway,  about  one  thousand  feet  west  of  the 
railroad  crossing.  That  part  of  said  highway  commencing 
about  two  hundred  feet  west  of  the  railroad  crossing  and 
extending  across  the  same  to  the  city  of  Watervliet  was 
eliminated  from  the  contract  by  action  of  the  state  high- 
way department  which  part  so  eliminated  includes  the 
part  where  the  double  line  of  tracks  of  the  railroad  and 
said  switch  tracks  cross  the  same.  On  the  12th  day  of 
January,  1912,  on  the  petition  and  application  of  the 
defendant  and  the  consent  of  the  town  superintendent 
of  highways  of  said  town  of  Colonie  the  Supreme  Court 
made  an  order  pursuant  to  the  provisions  of  section  21 
of  the  Railroad  Law  (Consolidated  Laws,  chapter  49) 
granting  permission  to  the  defendant  to  construct  said 
switch  tracks  and  other  tracks  therein  named  upon 
condition  that  the  defendant  would  protect  the  same 
by  proper  gates. 

On  June  30,  1914,  upon  a  petition  of  the  defendant 
dated  December  15,  1911,  the  public  service  commission, 
second  district,  made  an  order  which  recites  the  filing 
of  said  petition  and  that  ^^  such  tracks  having  been  con- 
structed prior  to  the  entry  of  any  permissive  order  by  this 
commission,  and  a  petition  having  subsequently  been 
made  on  behalf  of  the  town  of  Colonie  to  compel  the 
removal  of  said  tracks  unless  the  said  Delaware  and 
Hudson  Company  should  construct  an  overhead  crossing 
at  the  point  complained  of;  and  hearings  having  been 
had  in  respect  to  both  of  these  matters  the  two  pro- 
ceedings having  been  treated  for  the  purposes  of  the  said 
hearing  as  one  proceeding;^'  and  provided 

^^  That  the  petition  of  the  said  Delaware  and  Hudson 
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1  Company  for  leave  to  construct  certain  switch  tracks 

across  the  above  mentioned  highways  and  to  exercise 
such  franchise  under  section  53  of  the  Public  Service 
Commissions  Law  of  the  State  of  New  York,  be  and  the 
same  is  hereby  granted;  this  order,  however,  not  to  take 
effect  until  sixty  (60)  days  from  the  granting  thereof, 
and  then  only  to  take  effect  in  the  event  that  during 
such  period  of  sixty  (60)  days  the  said  Delaware  and 
Hudson  Company  shall  actually  have  made  application 
to  this  commission  in  due  form  of  law  under  section  91 
of  the  Railroad  Law,  for  the  elimination  of  the  grade 
crossing  now  existing,  and  for  the  changing  of  the  same 
to  a  crossing  above  the  grade  of  all  the  tracks  of  said 
compan}^,  whereby  said  Shaker  Road  will  be  taken  over 
said  tracks  above  grade;  and  it  is 

^^  Further  ordered,  that  the  said  town  of  Colonic, 
which  has  appeared  in  this  proceeding  as  aforesaid,  may 
subsequently  make  application  to  this  commission  for 
an  order  rescinding  the  permission  hereby  granted  if  such 
contemplated  proceedings  under  section  91  of  the  Railroad 
II  Law  are  not  prosecuted  to   a   conclusion  by   the  said 

ij  Delaware  and  Hudson  Company  with  due  and  reasonable 

diligence,  or  if  the  said  Delaw^are  and  Hudson  Company 
|f  shall  subsequently  depart  in  any  wdse  from  its  agreement 

n  above  recited,  as  to  the  manner  in  which  the  expense  of 

such  overhead  crossing,  when  ordered,  shall  be  borne 
by  the  said  Delaware  and  Hudson  Company/^ 

The  defendant  filed  its  wTitten  consent  to  such  order 
as  follows:  ^'  That  upon  the  granting  of  the  consent 
heretofore  applied  for,  stated  herein,  it  will,  within  sixty 
days  from  the  granting  thereof,  make  application  to  the 
Public  Service  Commission  in  due  form  of  law  under 
section  91  of  the  Railroad  Law  for  the  elimination  of 
such  grade  crossing  and  changing  the  same  to  a  crossing 
above  grade  of  all  the  tracks  of  such  company,  whereby 
siiid  Shaker  road  will  be  taken  over  said  tracks  above 
grade,  in  which  application  or  in  the  proceedings  thereon 
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it  will  consent  and  stipulate  that  the  Public  Service 
Commission  may  apportion  the  expense  of  such  overhead 
crossing  between  the  main  tracks  of  its  railroad  and  the 
switch  tracks  leading  therefrom  into  its  shops  and  yard 
and  require  said  railroad  company  to  bear  and  pay  the  entire 
expense  apportioned  to  said  switch  tracks,  leaving  the 
portion  of  such  expense  apportioned  to  the  main  tracks 
of  said  railroad  to  be  borne  and  paid  in  accordance  with 
the  provisions  of  section  94  of  the  Railroad  Law.  It 
further  states  and  declares  that  it  will  prosecute  such 
application  for  the  elimination  of  said  grade  crossing 
with  reasonable  diligence.^' 

Within  sixty  days  after  the  order  was  granted  the 
defendant  in  accordance  with  the  requirements  thereof 
filed  its  petition  with  the  public  service  commission, 
second  department,  dated  August  19,  1914,  asking  that 
proceedings  be  had  pursuant  to  the  provision  of  section 
91  of  the  Railroad  Law  to  eliminate  said  grade  crossings. 
It  was  found  by  the  trial  court  that  ^^  No  action  has  been 
taken  by  said  commission  on  said  application.  Its 
failure  to  act  thereon  has  not  resulted  from  anv  failure 
on  the  part  of  the  defendant  to  secure  action  thereon 
by  such  commission  but  has  resulted  from  the  failure 
of  the  legislature  to  appropriate  mone3's  for  grade  crossing 
eliminations  in  the  absence  of  which  said  commission 
has  been  unable  to  take  action  thereon.'' 

The  rights,  privileges,  powers  and  franchises  of  the 
defendant  as  a  railroad  corporation  were  in  1911  subject 
among  other  provisions  of  statute  to  the  i)rovisions  of 
sections  21  and  89  to  96  of  the  Railroad  Law  (Consolidated 
Laws,  chapter  49),  section  140  of  the  Highway  Law 
(Consolidated  Laws,  chapter  25),  and  section  53  of  the 
Public  Service  Commissions  Law  (Consolidated  Laws, 
chapter  48). 

Prior  to  the  time  when  chapter  640  of  the  Laws  of  1911 
became  a  law  section  140  of  the  Highwa}^  Law  provided 
that   ''  No   street   surface  railroad   shall  be   constructed 


286  People  v,  Delaware  &  Hudson  Co. 


'i 


■  »i 


[228  N.  Y.]  Opinion,  per  Chase,  J.  [April, 

upon  any  portion  of  a  state  or  county  highway  which 
has  been  or  may  be  improved  under  the  provisions  of  this 
article,  nor  shall  any  person,  firm  or  corporation  enter 
upon  or  construct  any  works  in  or  upon  any  such  highway, 
except  upon  the  approval  of,  and  under  such  conditions 
and  regulations  as  may  be  prescribed  by  the  commission, 
notwithstanding  any  consent  or  franchise  granted  by  the 
town  superintendent  or  municipal  authorities  of  any 
town.     *     *     */^ 

By  said  chapter  of  the  Laws  of  1911  said  section  was 
amended  so  as  to  include  railroads  other  than  street 
surface  railroads.  The  section  was  again  amended  by 
chapter  80  of  the  Laws  of  1913  by  adding  after  the 
words  ^^  such  highway  ''  the  words  ^^  or  construct  any 
overhead  or  underground  crossing  thereof  or  lay  or 
maintain  therein  drainage,  sewer  or  water  pipes  under- 
ground,'' and  striking  out  the  words  '^  upon  the  approval 
of  and,''  so  as  to  limit  the  authority  of  the  commissioner 
of  highways  to  prescribing  the  conditions  and  regulations 
upon  which  a  railroad  or  any  works  should  be  constructed, 
^^  upon  any  portion  of  a  state  or  county  highway  which 
has  been  or  may  be  improved  under  the  provisions  of 
this  article." 

The  amendment  also  substituted  therein  the  comimis- 
sioner  of  highways  for  the  commission,  and  the  words 
^^  any  town,  county  or  district  superintendent  "  in  place 
of  the  words  ^^  The  town  superintendent." 

Wliether  the  defendant  constructed  the  switch  tracks 
across  the  highway  without  first  obtaining  the  consent 
of  the  public  service  commission  or  other  official  because 
as  has  been  suggested  of  some  misunderstanding  about 
the  necessity  therefor  or  for  some  other  reason  or  no 
reason  other  than  a  selfish  one,  is  not  of  material  con- 
sec^uence  as  the  question  presented  on  this  appeal  must 
bo  determined  upon  the  facts  as  they  existed  at  the  time 
of  the  commencement  of  the  action  and  the  trial  and 
judgment  herein. 
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This  action  was  not  commenced  until  August  13,  1914. 
Prior  to  that  time  an  order  had  been  made  at  a  Special 
Term  of  the  Supreme  Court  consenting  to  said  crossing 
as  therein  stated  and  as  provided  by  section  21  of  the 
Railroad  Law.  The  amendments  to  section  146  of  the 
Highway  Law  as  stated  had  all  taken  effect  and  the  stat- 
utory provision  providing  for  the  consent  of  the  commis- 
sioner of  highways  to  the  construction  of  railroads  on 
certain  highways  had  been  omitted  therefrom.  Authority 
to  consent  to  the  crossing  of  the  highway  in  question  is 
and  at  all  the  times  mentioned  herein  was  vested  in  the 
public  service  commission.  (Public  Service  Commissions 
Law,  sec.  53.) 

At  the  time  of  the  commencement  of  the  action  the 
highway  at  the  place  where  the  switch  tracks  were  con- 
structed had  not  been  improved  as  a  state  or  county 
highway  and  no  contract  for  its  improvement  as  such 
then  existed.  No  conditions  or  regulations  had  been 
prescribed  for  such  switch  tracks.  The  order  of  the 
public  service  commissions  had  then  been  made  and 
entered. 

Whether  prior  to  the  amendment  of  the  statute  in 
1913  it  was  necessary  to  obtain  the  consent  of  the  com- 
missioner of  highways  to  a  crossing  in  any  case  where 
the  highway  had  not  been  actually  improved  as  a  portion 
of  a  state  or  county  highway  even  if  such  improvement 
w^as  contemplated  is  not  now  material,  but  for  the  reasons 
stated  in  the  opinion  of  Justice  Woodward  in  the  Appel- 
late Division  in  this  case  {People  of  the  State  of  New 
York  V.  Delaware  &  Huchon  Co.,  183  App.  Div.  149) 
w^e  do  not  think  that  the  claim  of  the  plaintiff  that  such 
consent  was  necessary  can  be  sustained. 

In  the  proceedings  in  which  the  order  was  made  by 
the  public  service  commission  consenting  to  the  con- 
struction of  the  switch  tracks  it  had  before  it  the  defend- 
ant as  the  petitioner  in  one  proceeding  and  the  town  of 
Colonie  and  the  commissioner  of  highways  of  the  state 
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of  New  York  as  the  petitioners  in  the  other  proceeding, 
and  in  such  consohdated  proceedings  every  material  fact 
now  before  this  court  was  before  the  commission  and 
the  order  was  made  with  full  knowledge  and  consideration 
thereof.  In  considering  the  applications  the  public 
service  commission  had  to  take  into  account  the  fact 
that  the  two  main  tracks  of  the  defendant's  railroad 
had  for  many  years  crossed  the  highway  at  grade  and  the 
further  fact  of  the  construction  by  the  defendant  of  its 
shops  and  their  location  and  the  necessity  for  an  outlet 
by  rail  therefrom.  It  was  practically  impossible  to  carry 
the  switch  tracks  over  the  highway  by  an  overhead 
crossing  without  at  the  same  time  eliminating  the  crossing 
1  at  grade  of  the  main  tracks  of  its  railroad. 

There  is  no  material  dispute  that  the  defendant  has 

in  good  faith  complied  with  jevery  provision  of  the  order. 

It  has  also  consented  to  an  apportionment  of  the  expense 

;  of  the  charges  as  provided  by  the  order.     Such  order 

was  not  without  precedent.  {Matter  of  N,  Y,  C.  & 
H,  R,  R,  R,  Co,,  200  N.  Y.  121,  124;  Matter  of  Erie  R. 
R,  Co,,  208  N.  Y.  486,  490.) 

The  public  service  commission  has  ample  power  to 
hear  and  act  upon  any  question  relating  to  said  crossing 
that  may  arise  from  new  or  changed  conditions.  We 
do  not  think  that  the  switch  tracks  were  at  the  time 
of  the  commencement  of  this  action,  or  at  the  trial  thereof 
or  the  judgment  herein,  maintained  across  the  highway 
without  legal  right. 

The  judgment  of  the  Appellate  Division  should  be 
affirmed,  with  costs. 

Elkus,  J.  (dissenting).  The  question  involved  is  as 
to  the  legality  of  the  existence  of  railroad  tracks  and 
switches  placed  across  a  highway  by  the  defendant 
without  prior  compliance  with  any  of  the  legal  require- 
ments of  the  law  at  the  time  of  such  pre-emption.  Certain 
of  these  formalities  have  since  been  complied  with  or 
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claimed  to  be  eliminated  from  the  statutes  by  subsequent 
enactment.  This  is  a  case  where  strict  construction  of 
the  law  should  be  applied  against  the  party  who  has  been 
guilty  of  initial  disregard  of  the  law. 

Judge  Bartlett  correctly  characterized  this  defendant 
and  its  conduct  when  he  said :  ^^  The  defendant  proceeded 
without  warrant  of  law,  and  its  structure  was  a  public 
nuisance  in  the  highway. '^  {People  ex  rel.  Bacon  v.  No. 
Central  Ry.  Co,,  164  N.  Y.  289,  299.) 

As  long  ago  as  1907  the  highway  involved  was  planned 
by  a  resolution  of  the  board  of  supervisors  of  Albany 
county.  It  appears  on  a  map  of  highways  of  the  state 
prepared  by  the  state  engineer  and  approved  by  the 
legislature  in  1907.  In  March,  1911,  a  contract  was 
made  with  a  contractor  for  the  improvement  of  the 
highway  for  a  distance  of  six  and  forty  one-hundredths 
miles  and  under  this  contract  improvements  were  com- 
pleted to  a  i^oint  about  two  hundred  feet  west  of  the 
railroad.  Stakes  indicating  the  gi'ade  of  the  highway 
were  i)laced  along  this  remaining  two  hundred  feet  and 
the  portion  not  improved  practically  covered  and  included 
what  is  now  the  main  line  of  the  Delaware  and  Hudson 
Company  and  the  switch  tracks  referred  to  hereafter. 

Wlien  the  contractor  began  his  work,  only  two  main 
track  lines  of  the  Delaware  and  Hudson  Company  were 
in  existence  at  this  point.  These  had  been  there  for  many 
years.  After  the  work  on  the  contract  was  under  way, 
the  railroad  c()mi)any  erected  five  switch  lines.  This  was 
done  without  any  authority  from  any  public  body  or 
official  and  without  any  knowledge  or  consent  on  the 
part  of  the  state  or  its  employees.  It  was  done  in  a  hurry 
within  three  or  four  days,  just  as  the  contractor  was 
about  to  improve  the  highway  crossed.  After  that  had 
been  done,  the  highway  contractor  ceased  work  until 
the  (juestion  of  the  right  of  the  defendant  to  build  and 
maintain  these  tracks  was  determined,   and   the  state, 
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in  order  to  regularly  terminate  its  liability  to  the  con- 
tractor, canceled  the  contract  for  the  uncompleted  portion 
of  the  road  covering  the  tracks  in  question. 

At  the  time  of  the  laying  out  of  the  highway  and  at 
the  time  of  the  construction  of  the  switch  tracks,  section 
146  of  the  Highway  Law,  chapter  379  of  the  Laws  of 
1902,  provided  that  no  street  surface  railroad  shall  be 
constructed  upon  a  portion  of  a  highway  which  portion 
has  been  or  may  hereafter  be  improved  except  "  upon 
the  approval  of,"  etc.,  the  state  engineer  and  surveyor. 

After  several  immaterial  amendments,  this  law  was 
amended  by  chapter  646  of  the  Laws  of  1911,  by  extending 
its  appUcation  to  all  railroads  and  finally,  by  chapter  80 
of  the  Laws  of  1913,  the  section  was  again  amended  to 
read  as  it  does  now,  the  principal  change  being  the 
omission  of  the  words  ^^  upon  the  approval  of,''  retaining, 
however,  in  the  statute  the  requirement  that  no  railroad 
should  be  constructed  across  an  improved  highway 
^^  except  upon  such  conditions  and  regulations  as  may 
be  prescribed  by  the  commissioner  of  highways.''  While 
the  words  ^^  approval  of  the  erection  "  were  omitted,  yet 
it  was  essential  to  have  some  action  by  the  highway 
commissioner.  This  amendment  to  the  law  was  adopted 
after  the  pre-emption  had  been  made  of  the  highway 
by  the  defendant,  but  before  this  action  was  commenced. 

On  January  12,  1912,  some  time  after  the  tracks  and 
switches  were  laid,  the  railroad  company  obtained  per- 
mission from  a  justice  of  the  Supreme  Court  to  construct 
the  switch  tracks  in  question,  the  town  superintendent 
of  highways  also  consenting  thereto.  This  permission 
was  granted  pursuant  to  the  provisions  of  section  21 
of  the  Railroad  Law. 

On  June  30,  1914,  after  the  tracks  had  been  in  use  for 
years,  upon  the  application  of  the  defendant  under 
section  53  of  the  Public  Service  Commissions  Law,  an 
order  was  made  by  the  public  service  commission  of  the 
second  district  which  recites  that  a  petition  had  been 
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presented  by  the  defendant  ^^  for  permission  to  construct 
certain  switch  tracks  across  the  Shaker  Road/'  etc.,  and 
to  exercise  such  franchise  under  section  53  of  the 
Pubhc  Service  Commissions  Law,  and  that  such  tracks 
having  been  constructed  prior  to  the  entry  of  any  per- 
missive order  by  this  Commission,  and  a  petition  having 
subsequently  been  made  on  behalf  of  the  town  of  Colonie 
to  compel  the  removal  of  the  same,  unless  the  defendant 
should  construct  an  overhead  crossing,  the  two  pro- 
ceedings having  been  treated,  for  the  purposes  of  her.rings 
as  one,  and  the  defendant  stating  that,  upon  the  granting 
of  the  consent  applied  for,  it  would,  within  sixty  days, 
make  application  under  section  91  of  the  Railroad  Law 
for  the  elimination  of  the  existing  gi^ade  crossing  and  for 
the  change  of  same  to  a  crossing  above  grade,  and  that 
the  public  service  commission  might  apportion  the 
expense  of  such  overhead  crossing,  and  that  the  railroad 
company  might  be  required  to  pay  the  entire  expense 
apportioned  to  such  switch  tracks.  The  order  then 
stated  that,  It  appears  to  the  Commission  that,  in 
taking  this  position  with  respect  to  the  manner  in  which 
an  overhead  crossing  shall  be  paid  for  and  in  agreeing 
to  diligontl}^  prosecute  tlie  necessary  proceedings  for  the 
elimination  of  the  existing  grade  crossing,  the  defendant 
is  entitled  to  the  granting  of  its  petition,  which  said  order, 
however,  shall  be  conditioned  upon  the  carrying  out  by  the 
defendant  of  the  terms  and  conditions  in  its  declaration 
of  intention,  and  then  ordered  that  the  petition  of  the 
defendant ''  for  leave  to  construct  certain  switch  tracks  across 
the  above  inentioncd  highways  and  to  exercise  such  franchise 
under  section  53  of  the  Public  Sermce  Commissions  Laiu  '^ 
be  granted.  ^'  This  order,  however,  not  to  take  effect 
until  sixty  (60)  days  from  the  granting  thereof  and  then 
only  if  the  Delaware  and  Hudson  Company  shall  have 
actually  made  application  to  this  commission,  in  due  form 
of  law,  under  section  91  of  the  Railroad  Law,  for  the 
elimination  of  the  grade  crossing  now  existing." 
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On  August  21,  1914,  the  defendant  filed  its  application 
under  section  91  for  the  elimination  of  the  grade  crossing 
of  the  said  highway,  but  no  action  has  been  taken  by 
the  said  commission  on  said  appUcation.  This  failure 
to  act  is  because  of  the  omission  of  the  legislature  to 
appropriate  moneys  for  grade  crossing  eliminations,  in 
the  absence  of  which  the  commission  has  been  imable 
to  take  action  thereon. 

Section  53  of  the  PubUc  Service  Commissions  Law, 
which,  it  is  claimed,  authorizes  the  existence  of  these 
tracks  provides  that  no  railroad  corporation  shall  ^^  begin 
the  construction  of  a  railroad  or  any  extension  thereof '' 
without  having  first  obtained  the  permission  and  approval 
of  the  proper  {public  service)  commission. 

Assuming,  but  not  deciding,  that  the  provisions  of  the 
Highway  Law,  section  146,  do  not  apply  to  the  facts 
in  this  case  as  the  Appellate  Division  majority  opinion 
contends,  it  appears  that  this  defendant  did  not  apply 
for  permission  to  construct  the  tracks  in  question  before 
it  actually  did  so;  that  it  never  obtained  authority  from 
the  public  service  commission  or  anybody  to  construct 
these  tracks,  but  that  it  constructed  them  without 
authority  of  law  and,  therefore,  was  and  always  has  been 
and  is  now  a  trespasser  upon  a  public  highway  of  the 
state  of  New  York.  It  is  true  it  endeavored  to  obtain 
what  it  terms  a  consent  to  the  construction  of  the  tracks 
after  they  were  constructed,  but  the  order  of  the  public 
service  commission  was  not  made  before  the  defendant 
began  the  construction  of  its  tracks,  but  long  after  they 
were  erected  and  this  order,  as  pointed  out,  grants  a 
petition  for  leave  to  construct  certain  switch  tracks  and 
that  these  are  to  be  constructed,  provided  application 
shall  be  made  under  section  91  for  the  elimination  of  the 
gi^ade  crossings  and  the  conditions  imposed  complied 
with.  We  thus  have  this  situation:  The  defendant 
knew  that  if  it  applied  to  the  public  service  commission 
or  to  an}^  lawful  authority  before  it  began  the  construction 
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of  the  switch  tracks  in  question,  it  would  be  required 
at  its  own  expense  or  at  large  expense  to  it  to  build  the 
tracks  other  than  at  grade.  It  chose  not  to  do  this,  but 
deliberately  committed  a  trespass  and  constructed  a 
public  nuisance.  After  the  trespass  and  public  nuisance 
had  been  in  existence  for  years,  the  defendant  applied 
to  the  public  service  commission  for  leave  to  construct 
tracks  already  in  existence  and  which,  the  order  recites, 
were  constructed  without  permission.  The  jurisdiction 
of  an  administrative  body  such  as  the  public  service 
commission  is  limited  and  depends  upon  exact  compliance 
with  the  conditions  of  the  statutes  granting  it  the  power 
to  decide.  {Interstate  Commerce  Commission  v.  Louisville 
&  Nashville  R.  R.  Co.,  227  U.  S.  at  91  and  93;  Yick  Wo  v. 
Hopkins  J  118  U.  S.  356-370.)  The  jurisdiction  to  grant 
permission  and  approve  a  proposed  construction  under 
section  53  of  the  Public  Service  Commissions  Law  before 
same  is  begun  does  not  imply  or  confer  jurisdiction  to 
approve  or  ratify  a  construction  begun  or  completed  before 
the  permission  or  approval  of  the  commission  is  sought. 

Thei'cfore,  while  it  was  proper  for  the  railroad  to  seek 
permission  to  consti-uct  switches  crossing  the  highway 
in  question  and  proper  for  the  public  service  commission 
to  grant  such  permission  upon  condition  that  application 
should  be  made  to  place  such  switch  tracks  above  grade 
this  order  of  the  public  service  commission  is  not  retro- 
active and  does  not  authorize  the  present  gyade  switch 
tracks  constructed  by  the  railroad  upon  its  own  initiative 
and  without  prior  application  to  the  commission.  Nor 
would  the  commission  have  jurisdiction  to  approve  or 
ratify  a  construction  begun  in  disregard  of  its  authority 
as  set  forth  in  section  53  of  the  Public  Service  Commissions 
Law  of  this  state.  {People  ex  rel.  South  Shore  Traction 
Co,  V.  Willcox,  196  N.  Y.  212  at  217.)  As  to  the  existing 
switch  tracks  the  railroad  was  a  trespasser. 

When  it  obtained  the  alleged  consent,  the  defendant 
stated  to  the  public  service  commission  that  it  conceded 
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it  must  apply  to  the  state  highway  commissioner  for  a 
further  consent  and  it  now  claims,  and  the  Appellate 
Division  sustains  that  claim,  that  such  consent  is  imneces- 
sary.  Whether  that  be  so  or  not,  the  alleged  consent 
of  the  pubUc  service  commission  was  a  consent  to  authorize 
the  future  building  of  tracks  only,  and  those  tracks  were 
to  be  built  if  the  defendant  stipulated  to  apply  to  the 
public  service  commission  to  place  the  tracks  above  or 
below  grade,  and  complied  with  the  conditions  imposed 
with  reference  thereto. 

At  that  time  it  must  be  assumed  to  be  known  that  this 
condition  was  practically  nugatory,  because  the  legislature 
had  not  and  has  not  yet  appropriated  funds  in  order  to 
carry  out  the  provisions  of  the  act,  and  so  the  defendant 
remains  a  trespasser  without  any  authority  for  the 
existence  of  the  tracks,  having  succeeded  by  deliberately 
evading  the  law  in  accomplishing  its  purpose  of  con- 
structing the  switch  tracks  upon  grade,  thus  saving  the 
expense  of  placing  them  above  or  below  grade. 

It  is  now  five  years  that  these  switch  tracks  have 
remained  in  use.  The  purpose  of  requiring  tracks  oi  this 
kind  to  be  above  or  below  grade  is  to  prevent  loss  of  life 
and  injury  to  people  traveling  upon  the  highways.  It 
may  be  th^t  during  these  years  people  by  the  score 
have  been  filled  or  injured  by  reason  of  the  defend- 
ant's willful  disobedience  of  the  law.  If  the  defendant 
had  applied  to  the  public  service  commission  before  it 
constructed  its  tracks,  in  compliance  with  section  53  of 
the  Public  Service  Commissions  Law,  its  petition  would 
have  been  granted,  if  at  all,  only  on  conditions  which 
would  have  to  be  complied  with  before  or  at  the  time  the 
tracks  were  constructed  and  not  at  some  indefinite  time 
thereafter,  thus  practically  nullifying  the  conditions. 

The  defendant  disregarded  the  plain  principles  of  law 
and  seeks  to  defend  its  action  by  a  strained  construction 
of  the  statutes,  and  also  by  a  repudiation  of  its  express 
promise  to  compty  with  the  provisions  of  law  favoring 
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the  plaintiff's  contention.  This  certainly  is  disrespect  of 
the  law  itself. 

To  sustain  the  defendant's  contentions  will  breed  dis- 
respect for  the  law  and  its  administration. 

When  the  counsel  for  the  defendant  appeared  before 
the  pubUc  service  commission,  applying  for  its  consent,  he 
said:  ^^  I  concede  such  an  order"  {the  one  applied  for) 
"  as  that  would  not  give  us  the  right  to  maintain  those 
tracks  across  that  road  at  grade  without  we  later  get  the 
consent  of  the  Highway  Commissioner.  I  concede  that 
to  be  a  fact.'' 

Upon  the  argument,  counsel  admitted  making  this 
statement  and  that  he  supposed  it  was  necessary  for  his 
client  to  obtain  such  consent  at  that  time,  but  now  says 
he  was  mistaken  and  that  no  such  consent  is  necessary. 

It  is  clear  that  the  defendant,  through  its  counsel  at 
this  hearing  before  the  public  service  commission,  took 
a  position  which  undoubtedly  had  its  effect  upon  that 
body.     Now,  before  this  court,  he  says  he  was  mistaken. 

At  Trial  Term,  the  plaintiff  obtained  a  judgment  upon 
the  ground  that  section  14G  of  the  Highway  Law  con- 
ferred upon  the  commissioner  of  highways  jurisdiction  in 
the  premises  and  that  his  prior  consent  to  the  construc- 
tion of  the  tracks  was  necessary.  The  Appellate  Division, 
by  a  majority  decision,  reversed  this  judgment  upon  the 
ground  that  the  public  service  commission  had  juris- 
diction and  that  the  commissioner  of  highways  only  had 
jurisdiction  where  the  highway  was  improved  and  that 
the  highway  in  question  was  not  improved,  and,  further, 
that,  even  if  the  highway  was  deemed  to  be  an  improved 
one,  the  consent  of  the  local  authorities  to  encroachment 
of  the  highways  gives  that  right  primarily,  but,  because 
the  highway  lias  been  improved,  such  encroachment  must 
be  made  under  the  conditions  and  regulations  prescribed 
by  the  highw^ay  commissioner,  and  that  the  action  of  the 
highway  commissioner  is  not  a  consent  to  an  encroach- 
ment, but  an  administrative  direction  as  to  how  it  shall 
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be  done  and  it  shall  not  be  done  in  such  a  manner  as  to 
unnecessarily  interfere  with  the  use  of  the  highway. 

The  highway  statute  in  force  at  the  time  of  the  com- 
mencement of  the  action  distinctly  provides  that  such 
construction  shall  be  under  such  regulations  and  con- 
ditions as  may  be  imposed  by  the  state  commissioner  of 
highways. 

In  other  wofds,  it  presupposes  the  erection  of  tracks  at 
grade  to  be  subject  to  the  approval  of  the  commissioner  of 
highways.  No  action  to  that  end  by  the  commissioner 
has  been  had,  but  on  the  contrary,  the  complaint  in  this 
very  action  shows  a  violent  and  active  dissent  on  the  part 
of  the  state  and  its  commissioner  of  highways  to  the 
action  of  the  railroad  company. 

The  judgment  and  order  of  the  Appellate  Division 
appealed  from  should  be  reversed  and  that  of  the  Trial 
Term  affirmed. 

HiscocK,  Ch.  J.,  McLaughlin  and  Crane,  JJ.,  concur 
with  Chase,  J.,  and  Cardozo,  J.,  concurs  in  result; 
HoGAN,  J.,  concurs  with  Elkus,  J. 

Judgment  affirmed. 


Anselmo  Belotti,  Respondent,  i'.  Andrew  Bickhardt, 

Appellant,  Impleaded  with  Others. 

Real  property  —  title  by  adverse  possession  —  elements  con- 
stituting an  effective  adverse  possession  —  adverse  possession  by 
claim  of  successive  tenants  by  unbroken  chain  of  privity 
between  adverse  possessors  —  evidence  sufficient  to  prove  title 
by  adverse  possession. 

1.  Adverse  possession,  even  when  held  by  a  mistake  or  through 
inadvertence,  may  ripen  into  a  prescriptive  right>  after  twenty  years 
of  such  possession,  the  actual  physical  occupation  and  improvement 
being,  in  a  proper  case,  sufficient  evidence  of  the  intention  to  hold 
adversely. 

2.  There  are  five  essential  elements  necessary  to  constitute  an 
effective  adverse  possession:  First,  the  possession  must  be  hostile  and 
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under  claim  of  right;  second,  it  must  be  actual;  third,  it  must  be  open 
and  notorious;  fourth,  it  must  be  exclusive,  and  fifth,  it  must  bo 
continuous.  If  any  of  these  constitutents  is  wanting,  the  possession 
will  not  effect  a  bar  of  the  legal  title. 

3.  The  claim  of  adverse  possession  may  continue  unbroken  by  a 
succession  of  tenants  and  where  this  occurs  the  adverse  possession  may 
be  just  as  effectual  as  though  the  premises  were  held  during  the  whole 
period  by  one  person.  All  that  is  necessary  in  ordiT  to  make  an  adverse 
possession  effectual  for  the  statutory  period  by  suf^cessive  persons  is 
that  such  possession  be  continued  by  an  unbroken  chain  of  privity 
between  the  adverse  possessors. 

4.  Defendant's  predecessor  in  interest  conveyed  a  city  lot  of  which 
he  was  in  possession  and  to  which  he  had  title.  The  building  upon 
the  premises  was  in  part  located  upon  a  lot  to  which  he  had  no  title 
except  by  ])ossession,  and  which  was  not  included  in  his  convey- 
ance. In  an  action  to  determine  the  title  to  tliat  portion  of  the 
lot  the  defi'udant  set  up  ad^ersc^  possession  as  a  (lef«Mise.  Thcrt^  was 
evidence  that  such  possession  of  the  building  for  the  statutory  period 
by  defendant  and  his  predec^essors  was  clear  and  eontinuous.  HrJd, 
that  the  intent  to  transfer  tlie  ])ossession  of  the  building  and  land  as  a 
whole  was  j)roj)erly  shown,  since  such  transf(^r  may  be  by  parol  as 
well  as  1)3'  deed,  and  tlie  defense  of  ad\'erse  j)()ssession  is  thereby 
maintained. 

Belotti  V.  Bickhardt,  ISO  App.  Div.  SIK),  reviTsed. 

(SubmittcMl  January  22,  11)20;  (hn-ided  April  l.".,  1920.) 

Appb:al  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  tlie  first  judicial  department, 
entered  October  24,  1917,  aflurming  a  judiz;ment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  decreeing  that  the  ])laintiff  was  the 
sole  owner  in  fee  entitled  to  the  possession  of  certain  real 
property;  that  the  defendant  Bickhardt  was  wrongfully 
in  possession  of  that  portion  of  the  propert}^  which 
encroached  by  a  building  upon  ])laintilT's  land;  that 
defendant  Bickhardt  and  all  ])ersons  claiming  under  or 
through  him  had  no  right  or  title  in  the  plaintiff's  land, 
fixing  the  boundar}^  line  between  the  plaintiff's  and 
the  defendant's  premises  and  awarding  damages  and 
costs. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Stephen  0.  Lockwood  for  appellant.  The  defendant 
Bickhardt  has  acquired  title  to  the  locus  in  quo  by  adverse 
possession.  (Code  Civ.  Pro.  §§  371,  372;  Washburn  on 
Real  Prop.  [6th  ed.]  130,  §  1968;  Crary  v.  Goodman,  22 
N.  Y.  170;  Brinner  v.  Long  Wharf,  5  Pick.  131;  French  v. 
Pierce,  8  Conn.  439;  Caulfield  v.  Clark,  17  Ore.  473; 
Barnes  v.  Light,  116  N.  Y.  35;  Baker  v.  Oakwood,  123  N.  Y. 
i  16;  49  Hun,  416;  Stillwell  v.  Boyer,  36  App.  Div.  424.) 
The  portion  of  the  premises  which  was  originally  part  of 
Berrian  avenue  is  in  no  different  situation  as  to  acquisi- 
tion of  title  thereto  by  adverse  possession  than  the  other 
portion  of  the  land.  (Bliss  v.  Johnson,  94  N.  Y.  235; 
Thompson  v.  Burhans,  79  N.  Y.  93;  Driggs  v.  Phillips, 
103  N.  Y.  77;  Bissel  v.  N.  7.  C.  R,  R.  Co,,  23  N.  Y.  61; 
Wager  v.  T.  U.  R,  R,  Co.,  25  N.  Y.  529.)  The  seizins 
from  Riedel  to  Bickhardt  are  so  tacked  together  as  to 
make  a  continuous  possession.  (Vandall  v.  St.  Martin, 
42  Minn.  163;  Kepley  v.  Scully,  185  Me.  52;  3  Washburn 
on  Real  Prop.  [9th  ed.]  133,  §  1973;  Saith  v.  Chapin,  31 
Conn.  530;  Bateman  v.  Jackson,  45  S.  W.  Rep.  224;  City 
of  St.  Louis  V.  Granen,  29  Mo.  593 ;  Butler  v.  Barnes,  60 
Conn.  170;  Wills  v.  Sanders,  19  J.  &  S.  384.)  The  deed 
made  by  the  widow  and  devisees  of  Riedel  in  1916  to 
correct  the  deed  of  1906  is  not  void  for  champerty. 
(Fowler's  Real  Prop.  Law,  888,  889;  Dawley  v.  Brown, 
79  N.  Y.  390.) 

Charles  P.  Hallock  for  respondent.  Defendant  Bick- 
hardt has  not  acquired  title  to  the  locus  in  quo  by  adverse 
possession.  {Smith  v.  Rich,  80  Hun,  287;  Sillman  v. 
Payne,  70  Hun,  459;  Buffalo  R.  R.  Co.  v.  Collins,  41  App. 
Div.  8;  Ridley  v.  Walter,  153  App.  Div.  65;  Staples  v. 
Schnackenberg ,  148  App.  Div.  161;  Cutting  v.  Byrnes,  57 
App.  Div.  185;  Kueller  v.  Lang,  137  N.  Y.  589.)  Defend- 
ant Bickhardt  has  not  acquired  title  to  the  part  of  the 
premises  which  was  originally  part  of  Berrian  avenue  by 
adverse  possession.     {Driggs  v.  Phillips,  103  N.  Y.  77.) 
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The  deed  made  in  1916,  just  before  the  trial,  does  not 
help  the  title  of  the  defendant  Bickhardt.  (Bliss  v. 
Johnson,  94  N.  Y.  235;  Staples  v.  Schnackenherg,  148 
App.  Div.  161;  Crary  v.  Goodman,  22  N.  Y.  176;  Green 
V.  Horn,  2C7  N.  Y.  489.) 

Elkus,  J.  The  plaintiff's  mother,  Maria  G.  Belotti, 
in  1897,  and  the  defendant  Bickhardt's  predecessor  in 
interest,  Gustave  Riedel,  in  1892,  purchased  adjoining 
parcels  of  land  now  in  the  borough  of  The  Bronx,  New 
York  city,  and  then  on  Berrian  avenue,  and  now  by  the 
opening  of  Webster  avenue  located  on  the  latter  avenue. 
The  plaintiff's  property  was  a  lot  known  as  "  K  "  on  a 
map  made  by  Josiah  A.  Briggs,  dated  May  5,  1SS9,  and 
the  defendant's  property  was  known  as  lots  '^  H,"  ^'  I  '* 
and  ^^  J  ''  on  the  same  map.  Lot  *'  J  "  immediately 
adjoined  lot  ^^  K."  About  1892  the  then  owner  of 
defendant  Bickliardt's  lots,  one  Van  Schaick,  erected  a 
building  on  lot  '^  J  "  and  a  portion  of  lot  ^'  K,"  the  build- 
ing extending  from  the  rear  of  the  lots  to  the  easterly  side 
of  Berrian  avenue.  The  building  thus  erected  actually 
encroached  upon  plaintiff's  lot,  so  that  it  covered  a  portion 
of  it,  twelve  feet  in  width  and  fifty-one  feet  in  depth,  with 
a  substantial  structure. 

In  December,  1892,  Van  Schaick  conveyed  the  three 
lots  known  as  ''  11,"  ''  I  "  and  ''  J  "  to  Riedel,  with  the 
building  thus  erected,  partly  on  lot  ^^  J  "  and  partly  on 
lot  ''  K,"  as  indicated,  and  Riedel  entered  into  the  occu- 
pation of  the  i)remises  and  used  the  building  as  a  saloon 
and  roadhouse  continually  thereafter  until  his  death 
which  occurred  June  IS,  1898. 

In  1897,  Webster  avenue  was  legally  opened  and 
Berrian  avenue  closed,  the  grade  of  Webster  avenue  was 
raised  and  Riedel  raised  his  building,  placing  a  founda- 
tion under  it ,  to  conform  to  the  grade  of  Webster  avenue, 
and  added  an  extension  westerly  over  the  discontinued 
Berrian  avenue  to  the  new  easterly  line  of  Webster  avenue. 
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This  addition  likewise  encroached  on  the  plaintiff's  lot 
for  a  width  of  twelve  feet  and  the  depth  of  the  widening 
of  the  avenue. 

Riedel  left  a  last  will  and  testament,  and  his  devisees 
and  heirs  conveyed  the  four  lots  ^^  G/'  ^^  H,"  ''  I ''  and 
'^  J  ''  to  the  defendant  Bickhardt  by  deed  dated  August 
16,  1906.  Between  Riedel's  death  in  189S,  and  the 
conveyance  by  the  heirs  at  law  and  devisees  in  1906,  the 
premises  including  that  portion  of  the  building  which 
was  upon  the  plaintiff's  lot  were  actually  occupied  by 
RiedeFs  heirs  and  devisees. 

After  Bickhardt  received  this  deed,  the  possession  of 
Riedel  and  his  widow  and  devisees  was  continued  in  him 
uninterruptedly. 

By  an  alleged  corrective  deed,  dated  April  24,  1916,  and 
not  recorded,  the  devisees  and  heirs  of  Riedel  attempted 
to  correct  their  deed  of  1906  and  convey  to  the  defend- 
ant Bickhardt  by  correct  description  the  premises  of 
which  he  was  actually  possessed,  including  the  portion 
of  the  plaintiff's  property  which  is  the  subject-matter  of 
this  action.  The  trial  court  held  that  this  instrument 
was  chanipertous  and  of  no  effect. 

Since  August  16,  1906,  Bickhardt  has  used  and  rented 
the  entire  building,  including  that  portion  of  the  property 
of  plaintiff  on  which  the  portion  of  the  building  stands, 
for  a  hotel,  and  collected  rent  therefor. 

The  contest  of  the  parties  is  as  to  the  right  of  possession 
and  title  to  the  strip  eleven  and  thirty-one  one-hundredths 
feet  wide  and  by  about  fifty-one  and  thirty-four  one-hun- 
dredths fe(^t  in  depth  on  part  of  lot  '^  K."  Riedel  and 
his  devisees  and  heirs  had  undisputed  possession  from 
December,  1892,  to  1906,  a  period  of  fomieen  years,  and 
Bickhardt  has  had  possession  ever  since.  Bickhardt's 
claim  is  that  his  possession  tacked  on  to  that  of  his 
grantors  and  their  testator  entitles  him  to  defeat  the 
plaintiff's  claim  and  justifies  his  claim  of  title  by  adverse 
possession. 
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The  action  was  for  recovery  of  the  land  thus  seized  and 
for  possession  thereof,  for  damages  and  for  a  mandatory 
injunction  directing  the  removal  of  the  encroaching 
building. 

The  trial  court  held  that  the  defendant  having  no 
record  or  paper  title  to  the  disputed  premises,  must  show 
not  only  adverse  possession  as  provided  by  sections  371 
and  372  of  the  Code  of  Civil  Procedure,  hut  that  there 
was  privity  of  estate  or  contract  between  the  successive 
possessors.  It  also  held  that  there  was  no  evidence  of 
any  intent  on  the  part  of  Riedcl  or  his  predecessors  in 
title  to  take  possession  of  any  portion  of  the  plaintiff^s 
lot,  except  as  may  be  inferred  from  the  fact  of  possession 
alone. 

The  Appellate  Division  affirmed  this  judgment  by  a 
divided  court  without  opinion. 

It  appears  that  the  encroachment  by  Van  Schaick,  who 
built  the  building,  now  partially  upon  the  plaintiff's  lot, 
in  1892,  was  because  of  a  mistake  made  by  reason  of  an 
error  in  an  old  sketch  map  erroneously  locating  lots 
"  H,"  "  I,"  and  "  J  "  and  "  K/'  and  if  this  map  was 
correct,  the  building  did  not  encroach  U})on  the  plaintiff's 
lot.  This  faulty  map  appears  to  have  been  generally 
followed  and  was  followed  by  both  the  plaintiff's  and  the 
defendant's  predecessors  in  interest. 

If  Riedel  or  his  heirs  had  retained  title  to  the  premises 
and  occupied  the  same  adversely  until  the  twenty  years 
required  by  law  had  expired,  thei'c  would  be  little  or  no 
question  as  to  then-  having  ac([uired  title  by  adverse 
possession.  Dickhardt  has  continued  to  occupy  the  same 
building  which  has  been  occupied  by  him  and  his  prede- 
cessors in  interest  for  thirty-five  years.  The  building 
is  a  substantial,  two-story,  fi"ain(^  structure  with  stone 
foundation  and  is  used  as  a  hotel.  The  defendant's 
wife,  who  was  the  daughter  of  Riedel,  testified  that  her 
father,  with  whom  she  then  lived,  moved  on  the  premises 
in  question  in  1892  and  lived  there  and  cariied  on  his 
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business  as  a  saloon-keeper  until  his  death.  Bickhardt 
purchased  the  property  in  1906  for  $14,000.  The  plaintiff 
admits  that  he  actually  saw  the  building  erected  by 
defendant  Bickhardt's  predecessors  in  interest;  that  it 
substantially  was  as  it  is  now  and  that  the  plaintiff's 
father,  one  of  his  predecessors  in  title,  had  erected  or 
moved  a  building  on  his  own  lot  immediately  adjoining. 

Adverse  possession,  even  when  held  by  a  mistake  or 
through  inadvertence,  may  ripen  into  a  prescriptive  right 
after  twenty  years  of  such  possession  {Crary  v.  Goodman, 
22  N.  Y.  170;  Barnes  v.  Light,  116  N.  Y.  34;  Baker  v. 
Oakivood,  123  N.  Y.  16;  Washburn  Real  Prop.  [6th  ed.] 
sec.  1968,  p.  130),  the  actual  physical  occupation  and 
I  improvement  being,  in  a  proper  case,  sufficient  evidence 

of  the  intention  to  hold  adversely.  (Barnes  v.  Light,  116 
N.  Y.  34.) 

There  are  five  essential  elements  necessary  to  constitute 
an  effective  adverse  possession;  first,  the  possession  must 
be  hostile  and  under  claim  of  right;  second,  it  must  be 
actual;  third,  it  must  be  open  and  notorious;  fourth,  it 
must  be  exclusive;  and  fifth,  it  must  be  continuous.  If 
any  of  these  constituents  is  wanting,  the  possession  will 
not  effect  a  bar  of  the  legal  title.  (Doherty  v.  Matsell, 
119  N.  Y.  646;  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  p. 
795.) 

The  trial  court  found  that  there  was  privity  of  estate 
between  Riedel  and  his  heirs  and  that  thus  adverse  pos- 
session was  proven  from  1892  to  1906.  In  1906  the 
conveyance  from  RiedePs  heirs  to  the  defendant  was 
made  and  recorded.  This  deed,  however,  did  not  include 
in  its  description  any  portion  of  the  plaintiff's  property, 
lot  ^'  K,''  but  described  the  northerly  boundary  of  the 
property  conveyed  as  running  along  lot  ^'  K,''  claimed  by 
plaintiff,  thereby  excluding  any  portion  of  lot  "  K," 
plaintiff's  property,  from  the  terms  of  the  conveyance. 
This,  the  trial  court  says,  shows  a  clear  intent  upon  the 
part  of  the  gi'antors  of  the  defendant  Bickhardt  not  to 
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convey  any  land  not  expressly  included  in  the  description 
and  not  to  convey  that  portion  of  the  plaintiff^s  premises 
claimed  to  be  adversely  possessed. 

The  lower  court  and  the  respondent  rely  upon  three 
cases  decided  by  courts  in  this  state  as  authority  for  this 
proposition.  (Staples  v.  Schnackenberg,  148  App.  Div. 
161;  Ridley  v.  Walter ^  153  App.  Div.  65;  Smith  v.  Reichj 
80  Hun,  287;  affd.,  on  opinion  below,  in  151  N.  Y.  642.) 

These  cases  may  be  distinguished  on  the  ground  that 
there  was  no  evidence  of  an  intent  on  the  part  of  the 
grantor  to  transfer  possession  to  the  grantee  of  any  land 
not  expressly  included  in  the  descriptions  of  the  con- 
veyances there  shown. 

The  findings  of  fact  and  the  evidence,  however,  clearly 
show  the  intent,  not  only  to  transfer  the  title  to  the  lot 
which  is  described  in  the  deed  to  the  defendant  Bickhardt, 
but  also  to  transfer  possession  of  the  building  as*  a  whole 
and  not  merely  that  part  of  it  which  stood  upon  the  lot 
to  which  Riedel  and  his  heirs  had  unmistakable  title. 

Smith  V.  Reich  (80  Hun,  287,  288)  was  an  ejectment  suit 
affecting  a  small  tract  of  land  in  the  town  of  Islip.  The 
Smiths,  the  plaintiffs,  were  owners  of  several  hundred 
acres  of  land  lying  east  of  the  defendant  Reich's  land, 
and  the  question  turned  upon  the  location  of  the  westerly 
boundary  of  the  plaintiffs^  land  and  the  easterly  boundary 
of  lands  described  in  a  deed  from  Cordts  to  Reich.  The 
question  arose  as  to  evidence  offered  by  Reich  tending  to 
establish  adverse  possession  to  the  plaintiffs'  land  being 
excluded  improperly  in  order  to  change  this  line.  The 
land  in  question  was  vacant  land  and  the  claim  was  that 
it  had  been  cultivated  under  a  claim  of  title.  Brown,  J., 
says:  ^^  It  did  not  appear  that  any  person  in  appellant's 
(Reich's)  chain  of  title  ever  had  occupied  the  land,  and 
no  offer  to  show  that  fact  was  made.'' 

Staples  v.  Schnackenherg  (148  App.  Div.  161,  162,  163) 
was  also  a  case  of  vacant  land.  Miller,  J.,  says:  ^^As  the 
defendant's  deed  expressly  excluded  the  lot  TT  (the  land 


304  BeLOTTI  V,  BiCKHARDT. 

[228  N.  Y.]  Opinion,  per  Elkus,  J.  I  April, 

in  dispute) ,  there  was  no  privity  of  contract  between  him 
and  his  grantor  with  respect  to  it,  and  his  possession 
cannot  be  tacked  on  to  hers  to  make  up  the  necessary 
twenty  years  adverse  possession/' 
*j  The  defendant  there  claimed  the  premises  were  pro- 

tected by  a  substantial  inclosure  and  were  cultivated  or 
improved  for  twenty  years,  but  it  was  found  that  *^  Even 
assuming  that  the  defendant  could  succeed  by  showing 
that  some  one,  who  is  not  claiming  title,  had  maintained 
a  continuous  adverse  possession  for  twenty  years,''  there 
was  insufficiency  of  proof  in  that  the  testimony  was  too 
vague  and  that  there  should  be  strict  proof  where  there 
was  no  paper  title,  and  that  a  barn  was  not  built  on  the 
disputed  property. 

Ridley  v.  Walter  (153  App.  Div.  65,  67)  was  a  motion  by 
a  purchaser  at  a  foreclosure  sale  to  be  relieved  of  his  bid 
because  it  appeared  that  a  third  person  might  be  in  a 
position  to  assert  a  claim  requiring  litigation  to  determine 
and  which  could  not  be  definitely  settled  in  a  proceeding 
to  which  such  person  is  not  a  party.  The  objection  was 
to  the  ownership  of  a  strip  of  land  about  fifteen  inches  in 
width,  which  strip  is  covered  by  a  plank  walk  which  had 
been  continuously  used  by  the  owner  of  adjacent  property 
for  more  than  twenty  years,  it  not  appearing  under  what 
claim  the  right  of  these  occupants  to  use  this  strip  of  land 
arose.  The  premises  were  otherwise  vacant,  although  it 
was  claimed  that  there  was  a  fence  on  the  westerly  side 
of  the  strip  which  it  was  claimed  was  the  boundary  of  his 
land.  After  stating  that  it  appeared  clear  that  this 
could  not  establish  a  claim  of  title  by  adverse  possession 
under  the  circumstances  and  because,  in  1897,  when  he 
conveyed  the  adjoining  premises  to  his  wdfe  he  fixed  the 
westerly  boundary  so  as  to  exclude  the  disputed  strip, 
which,  it  was  claimed,  amounted  to  a  disclaimer,  yet  the 
court,  Scott,  J.,  writing  the  opinion,  decided:  Even  if 
this  claimant  could  not  establish  a  claim  of  absolute  title 
by  adverse  X)ossession,  she  might  give  a  purchaser  con- 
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siderable  trouble  by  asserting  ownership  to  the  disputed 
strip  and  that  this  would  require  Utigation  to  determine 
which  could  not  be  decided  in  a  proceeding  to  which  the 
claimant  was  not  a  party.  The  court,  in  that  case, 
while  careful  not  to  decide  the  question,  says:  ''  Her 
possession  and  use  and  that  of  her  husband  before  her 
has  been  open,  notorious  and  continuous  apparently  for 
much  more  than  twenty  years  and  has  been  adverse  to 
the  real  owner  in  that  the  Spaeths,  (the  claimant  and  her 
husband)  by  keeping  the  strip  fenced  off,  have  openly 
asserted  their  right  to  its  exclusive  use/' 

There  are  other  cases  decided  by  the  courts  of  New  York 
which  have  not  been  referred  to  by  the  respondent, 
which  follow  the  same  general  principle  and  almost  every 
one  of  which  affects  vacant  property. 

In  Timmermann  v.  Cohn  (204  N.  Y.  614,  617)  the  ques- 
tion arose  on  a  motion  by  a  purchaser  at  a  foreclosure  sale 
to  be  released  from  his  bid,  and  there  this  court,  reversing 
the  decision  below,  permitted  the  purchaser  to  be  relieved. 
There  the  claim  of  adverse  possession  was  between  a  man 
and  his  wife,  the  wife  afterwards  conveying  a  portion  of 
the  premises  to  a  son.  Haight,  J.,  said:  ^^  It  is  not 
contended  that  he  held  adversely  as  to  his  wife,  who  was 
living  with  him,  and  it  may  be  that  he  held  over  after 
the  conveyance  to  his  son,  with  the  son's  license  or  as  his 
tenant,  in  either  of  which  cases  the  adverse  possession 
would  not  begin  to  run  as  against  the  son.  It  is  quite 
possible  that  neither  party  understood  or  knew  that  the 
walls  of  the  building  encroached  upon  the  lands  of  Mrs. 
Batterman,  and  it  is  true  that  upwards  of  twenty  yeai^s 
have  elapsed  since  the  sqn  obtained  his  deed,  but  we  have 
no  evidence  here  bearing  upon  the  question  other  than  the 
situation  of  the  gore  back  from  the  street  inclosed  in  the 
walls  of  the  building  and  only  accessible  through  the 
building  itself;  but  the  son  is  alive,  still  the  record  owner 
of  the  premises  in  controversy,  and  he,    conceding  that 
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the  walls  were  constructed  in  1875,  refuses  to  quit- 
claim his  interest  therein.  We,  therefore,  are  of  the 
opinion  that  the  determination  of  the  validity  of  the  title 
is  dependent  upon  oral  testimony,  that  it  is  not  free  from 
doubt  and  that,  under  the  circumstances,  we  should  not 
compel  the  purchaser  to  take  the  title/' 

It  is  clear  that  where  the  defense  is  founded  on  adverse 
possession,  color  of  title  by  deed  or  other  documental 
semblance  of  right  is  required,  but  it  is  equally  clear 
that  neither  a  deed  nor  any  equivalent  instrument  is 
necessary  when  the  possession  is  indicated  by  actual 
possession  and  any  other  evidence  of  an  adverse  claim 
exists.  The  claim  of  such  possession  may  continue 
unbroken  by  a  succession  of  tenants  and  where  this  occurs 
the  adverse  possession  may  be  just  as  effectual  as  though 
the  premises  were  held  during  the  whole  period  by  one 
person.  All  that  is  necessary  in  order  to  make  an  adverse 
possession  effectual  for  the  statutory  period  by  succes- 
sive peuBons  is  that  such  possession  be  continued  by  an 
unbroken  chain  of  privity  between  the  adverse  possessors. 
(Tyler  on  Adverse  Enjoyment,  p.  912;  Barnes  v.  Lights 
116  N.  Y.  34;  Timmermann  v.  Cohn,  204  N.  Y.  614.) 

In  com-ts  of  other  states  a  number  of  cases  may  be 
found  which  decided  that,  if  the  intent  to  transfer  the- 
possession  of  a  building  and  land  as  a  whole  and  not 
merely  a  part  of  it  exists,  the  transfer  may  be  by  parol 
as  well  as  by  deed. 

In  Wishart  v.  Mc  Knight  (178  Mass.  356,  359)  the  ten- 
ant had  occupied  for  twenty  years,  claiming  adversely. 
He  offered  evidence  to  show  that  his  predecessors  in  title 
had  occupied  the  land  to  which  title  was  in  question. 
It  was  agreed  that  the  premises  had  not  been  conveyed 
by  description,  but  had  been  conveyed  by  parol.  The 
evidence  to  prove  this  had  been  excluded.  The  Supreme 
Court  of  Massachusetts,  Loring,  J.,  said:  ^^  This  evidence 
would  have  warranted  the  jury  in  finding  that  each  of  the 
grantees  transferred  to  his  successor  the   possession   of 
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the  strip  of  land  in  question,  and  that  thereby  the  demand- 
ant was  continuously  kept  out  of  possession. '^ 

In  Jordan  v.  Riley  (178  Mass.  524)  the  conveyance  of 
the  premises  did  not  include  the  land  in  dispute,  which 
had  been  previously  occupied  by  his  grantors.  Holmes, 
Chief  Justice,  said:  '^The  demandant  was  disseized  con- 
tinuously for  more  than  twenty  years.  *  *  *  Jt  [^ 
not  material,  if  it  be  a  fact,  that  the  successive  occupants 
of  the  tenant's  lot  claimed  the  disputed  strip  only  because 
they  were  under  a  mistake  as  to  where  the  boundary  hne 
would  fall  when  the  deeds  were  applied  to  the  land.'' 

In  Clithero  v.  Ferner  (122  Wis.  356)  the  occupant  by 
adverse  possession  conveyed  to  his  son,  but  did  not 
include  in  his  conveyance  the  disputed  strip  of  land.  It 
was  held  that  the  parties  were  privies  in  possession  and 
the  legal  rights  of  the  father  passed  to  his  son.  The 
court  said,  as  to  the  claim  of  the  break  in  possession, 
page  361 :  '^  The  possession  of  the  premises  from  the  time 
of  the  execution  of  the  deeds  in  1886  and  1887,  as  dis- 
closed bv  the  evidence,  was  either  a  continuance  of  the 
father's  possession,  or  the  father  and  others  were  in 
possession  for  resi)ondent  as  owner.  In  either  view,  the 
possession  was  adverse  to  the  true  owner,  and  must  inure 
to  the  benefit  of  the  respondent." 

In  Illi}i()is  Slcfl  Co,  v.  Budzisz  (106  Wis.  499)  a  claim 
arose  in  actual,  hostile  occupancy  without  any  presump- 
tion or  claim  or  right,  and  it  was  held  that  such  occupancy 
might  be  transferred  to  successive  occupants  orally. 

The  statute  there  was  similar  to  ours.  The  court  there 
held  that  there  is  no  estate  in  lands  until  adverse  pos- 
session is  complete.  Privity  may  be  established  in  many 
ways,  as  l3y  lease,  descent,  conveyance,  parol  or  other- 
wise.    All  that  the  law  requires  is  continuity  of  possession. 

In  Viking  Refrigerator  &  Mfg,  Co.  v.  Crawford  (84 
Kans.  203)  it  w^as  decided  that  where  the  possession  of 
real  estate  is  actual,  it  may  commence  in  parol  and  with- 
out deed  or  writing  may  be  transferred  from  one  occupant 
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to  another  by  parol  or  bargain  and  sale  accompanied  bj 
delivery. 

Rembert  v.  Edmondson  (99  Tenn.  15)  is  to  the  same 
effect. 

In  the  instant  case  there  was  evidence  of  an  intent  to 
hold  more  than  the  land  which  the  deed  specifically 
conveyed. 
The  evidence  of  the  intent  to  convey  and  hold  the 

11  whole  building,  erected  partly  on  the  lot  conveyed  and 

partly  on  the  premises  then  belonging  to  the  plaintiff's 
predecessors,  is  clear.  There  was  evidence  that  the  adverse 
possession  of  the  defendant  Bickhardt  and  his  predeces- 
sors of  the  building  so  far  as  it  was  erected  on  plaintiff's 
lot  was  clear  and  continuous.  {Holtzman  v.  Douglas^ 
168  U.  S.  278;  Jackson  v.  Moore,  13  Johns.  513;  Jenkins  v. 
Trager,  40  Fed.  Rep.  726.) 

Adverse  possession,  although  not  a  favored  method  of 
procuring  title,  is  a  recognized  one.  It  is  a  necessary 
means  of  clearing  disputed  titles  and  the  com-ts  adopt  it 
and  enforce  it,  because,  when  adverse  possession  is  care- 

;  fully  and  fully  proven,  it  is  a  means  of  settUng  disputed 

titles  and  this  is  desirable. 
There  are  many  cases  where  adverse  possession  has 

Q  occurred  in  conveying  by  instrument  in  writing  the  prem- 

ii^i  ises  adversely  held,  but  where  the  possession  has  been 

open  and  notorious,  the  law  appUes  the  doctrine  of  adverse 
possession. 

It  is  claimed  by  the  respondent  that  in  no  event  can 
title  by  adverse  possession  arise  to  that  part  of  the  prem- 
ises which  was  originally  Berrian  avenue.  When  the 
lots  in  question  were  originally  laid  out  by  the  holder  of 
them,  one  Eden,  he  mapped  and  sold  to  purchasers  so 
that  each  one  should  have  lots  fronting  on  an  existing 
street,  the  fee  of  which  was  conveyed  by  his  deeds,  and 
when  the  easement  in  the  existing  street  should  be  aban- 
doned after  Webster  avenue  was  opened,  their  lots  should 
still  have  frontage  upon  that  street.     That  part  of  the 
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property  which  was  originally  Berrian  avenue  is  a  part 
of  the  lot  of  the  defendant  Bickhardt.  It  was  not  left 
unimproved.  It  was  subjected  by  Riedel  and  by  his 
successors  to  every  use  permitted  to  the  then  owners  of 
the  land  and  when  Webster  avenue  was  opened  and  the 
easement  abandoned,  Riedel  continued  to  use  the  land  to 
afford  access  to  his  property,  besides  extending  his  build- 
ing to  cover  the  land.  That  part  of  the  premises  stands 
in  the  same  position  as  the  lot  which  was  not  included  in 
Berrian  avenue.  {Bliss  v.  Johnson,  94  N.  Y.  235; 
Thompson  v.  Biirhans,  79  N.  Y.  93;  Driggs  v.  Phillips, 
103  N.  Y.  77;  Bissell  v.  A^  Y.  C.  R.  R,,  23  N.  Y.  61; 
Wager  v.  Troij  Union  R,  R.  Co,,  25  N.  Y.  526.) 

The  judgments  of  the  trial  court  and  of  the  Appellate 
Division  should  be  reversed  and  there  should  be  a  new 
trial,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  McLaughlin  and 
Crane,  JJ.,  concur;  Hogan,  J.,  dissents. 

Judgments  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  Ger- 
trude Crane,  as  Administratrix  of  the  Estate  of 
George  W.  Saver,  Deceased,  Respondent,  v,  Louis 
H.  Hahlo  et  al.,  Constituting  the  Board  of  Revision  of 
Assessments  of  the  City  of  New  York  et  al..  Appellants. 

New  York  (city  of)  —  constitutional  law  —  certiorari  — 
streets  —  provision  of  charter  making  award  of  damages  by 
board  of  revision  of  assessments  final  and  conclusive  —  such 
provision  is  intended  to  prevent  review  of  award  by  certiorari 
and  is  not  violative  of  constitutional  provision  securing  to 
Supreme  Court  general  jurisdiction  in  law  and  equity. 

1.  It  was  provided  by  the  Greater  New  York  charter  (L.  1901,  ch. 
466,  amd.  L.  191S,  ch.  019)  that  the  confirniation  of  any  award  of 
damages  for  a  change  in  the  ^^rade  of  a  street  "  by  the  board  of  revision 
of  assessments  shall  be  final  and  conclusive  upon  all  parties  and  persons 
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whomsoever  with  respect  to  the  amount  of  damage  sustained."  Held, 
that  the  provision  was  intended  to  include  and  prevent  certiorari  as 
a  method  of  reviewing  the  action  of  the  boards  of  revision  and  assess- 
ments, involving  rules  governing  the  subject  of  damages,  although  not 
preventing  the  consideration  on  certiorari  of  questions  of  jurisdic- 
tion, fraud  and  willful  misconduct  on  the  part  of  the  officials  compos- 
ing the  boards.  {People  ex  rel,  Uvalde  A,  Paving  Co.  v.  Seaman,  217 
N.  Y.  70,  followed.) 

2.  The  legislature  in  sending  relator's  claim  to  the  boards  in  question 

for  action  did  not  violate  the  constitutional  provision  securing  to  the 

Supreme  Court  "  general  jurisdiction  in  law  and  equity."     The  claim 

i«'  was  of  a  nature  which  could  be  and  was  i;\athheld  from  the  jurisdiction 

of  the  Supreme  Court  and  the  legislature  had  the  right  to  declare  that 
it  should  not  be  subject  to  review.  (People  ex  rel.  Swift  v.  Liice,  204 
N.  Y.  478,  488,  followed.) 

.   HI 

,  It  People  ex  rel.  Crane  v.  Hahlo,  189  App.  Div.  900,  reversed. 


(Argued  February  23,  1920;  decided  April  13,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  October  31,  1919,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  to  dismiss  a  writ  of 
certiorari. 

The  following  questions  w^ere  certified: 

'^1.  Has  the  Appellate  Division  of  the  Supreme  Court 
the  power  in  this  proceeding  to  review  the  determination 
of  the  board  of  assessors  of  the  city  of  New  York,  con- 
firmed by  the  board  of  revision  of  assessments  of  the  city 
of  New  York,  (a)  in  respect  to  questions  as  to  whether, 
in  making  the  determination  assessing  the  amount  of 
damage  sustained,  any  rule  of  law  affecting  the  relator's 
rights  has  been  violated,  to  the  prejudice  of  the  relator? 
(b)  with  respect  to  any  question  concerning  the  amount 
awarded  as  damages? 

^'  2.  Is  the  following  provision  contained  in  section  944 
of  the  Greater  New  York  charter,  as  amended  by  chapter 
619  of  the  Laws  of  1918,  void  because  of  conflict  with 
section  1  of  article  6,  or  section  6  of  article  1,  or  any  other 
provisions  of  the  Constitution  of  the  State  of  Nev/  York: 
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'  The  confirmation  of  any  such  award  by  the  board  of 
revision  of  assessments  shall  be  final  and  conclusive 
upon  all  parties  and  persons  whomsoever  with  respect  to 
the  amount  of  damages  sustained  ?  ' 

'^  3.  Is  the  said  provision  contained  in  said  section  944 
of  the  Greater  New  York  charter  void  because  of  conflict 
wdth  section  10  of  article  1  of  the  Constitution  of  the 
United  States,  or  section  1  of  the  Fourteenth  Amendment 
to  said  Constitution,  or  any  other  provision  of  the  Con- 
stitution of  the  United  States?  ^^ 

William  P,  Burr,  Corporation  Counsel  {Charles  J, 
Nehrbas  of  counsel),  for  appellants.  Upon  a  review  of 
an  award  made  by  the  board  of  assessors  of  the  city  of 
New  York  and  confirmed  by  the  board  of  revision  of 
assessments,  the  court  may  not  consider  any  question 
concerning  the  amount  of  damage  sustained.  (L.  1901, 
ch.  466,  §§  944,  950,  951;  People  ex  rel  Rothschild  v. 
Muhy  101  App.  Div.  423;  People  ex  rel,  Uvalde  A.  P.  Co. 
V.  Seaman,  168  App.  Div.  870;  217  N.  Y.  70;  People  ex 
rel.  Globe  Const.  Co.  v.  Ormond,  181  App.  Div.  242;  Matter 
of  S.  B.  R.  R.  Co.,  143  N.  Y.  253;  Matter  of  Comrs.  of 
Central  Park,  50  N.  Y.  493;  People  ex  rel.  Miller  v.  Peck, 
73  App.  Div.  89;  People  ex  rel.  Haggerty  v.  McClellan,  107 
App.  Div.  272;  People  ex  rel.  Brownell  v.  Assessors,  193 
N.  Y.  248.)  Chapter  619  of  the  Laws  of  1918  is  not  in 
conflict  with  any  constitutional  provision.  {Sauer  v. 
City  of  New  York,  180  N.  Y.  27;  206  U.  S.  536;  People 
ex  rel.  Volkening  v.  Prenderga^t,  150  App.  Div.  665;  Ettor 
V.  Tacoma,  228  U.  S.  148;  Croveno  v.  A.  A.  R.  Co.,  150 
N.  Y.  225;  People  v.  Dunn,  31  App.  Div.  139;  157  N.  Y. 
528;  Leech  v.  Auwell,  154  App.  Div.  170;  People  ex  rel. 
Swift  V.  Luce^  204  N.  Y.  478;  People  ex  rel.  Watt  v.  Zucca, 
160  App.  Div.  578;  People  ex  rel.  City  of  N.  Y.  v.  Seaman, 
171  App.  Div.  948;  217  N.  Y.  631;  People  ex  rel.  Miller 
V.  Peck,  73  App.  Div.  89;  Bullock  v.  Cooley,  225  N.  Y.  566; 
People  ex  rel.  Hallock  v.  Hennessy,  206  N.  Y.  750.) 
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John  M.  Harrington  and  Herbert  H.  Gibbs  for  respondent. 
The  language  of  Laws  of  1918,  chapter  619,  amending 
section  944  of  the  charter,  when  read  in  the  light  of  the 
previous  decisions  of  the  courts  and  the  history  of  legis- 
lation upon  the  subject  of  the  common-law  writ  of  cer- 
tiorari, discloses  no  legislative  intention  to  withdraw  from 
the  Supreme  Court  jurisdiction  to  review,  by  conamon- 
law  writ  of  certiorari,  determinations  of  the  defendant 
boards.  {People  ex  rel.  Central  Trust  Co.  v.  Prendergast, 
202  N.  Y.  188,  196;  People  ex  rel  O'Reilly  v.  Common 
Council,  53  App.  Div.  58;  Code  Civ.  Pro.  §§  2120,  2122, 
2125,  2140,  subd.  3;  People  ex  rel.  Globe  Const.  Co.  v. 
Ormand,  181  App.  Div.  242.)  Section  944  of  the  charter, 
as  amended,  in  so  far  as  it  assumes  to  withdraw  from  the 
Supreme  Court  jurisdiction  to  review  by  common-law 
writ  of  certiorari  determinations  of  the  defendant  boards, 
is  unconstitutional  and  void,  in  that  the  statute  violates 
article  6,  section  1,  of  the  Constitution  of  the  state  of  New 
York.  {People  ex  rel.  Mayor,  etc.,  v.  Nichols,  79  N.  Y. 
582;  DeHart  v.  Hatch,  3  Him,  375;  Mussen  v.  Ausable 
Granite  Works,  63  Hun,  367;  People  ex  rel.  Swift  v.  Luce, 
204  N.  Y.  478,  488;  Popjinger  v.  Yutte,  102  N.  Y.  39; 
Hutkoff  V.  Demorest,  103  N.  Y.  377;  Alexander  v.  Bennett, 
60  N.  Y.  204;  Flynn  v.  C.  R.  R.  Co.,  142  N.  Y.  439;  Rig- 
lander  v.  Star  Co.,  98  App.  Div.  101 ;  181  N.  Y.  531 ;  Martin's 
Bank,  Ltd.,  v.  Amazonas  Co.,  98  App.  Div.  146.)  Section 
944  of  the  charter,  as  amended,  in  so  far  as  it  assumes  to 
withdraw  from  the  relator  the  right  to  review,  pursuant 
to  a  comimon-law  writ  of  certiorari,  the  determinations 
of  the  defendant  boards  in  respect  of  a  claim  for  damages 
that  arose  when  that  remedy  subsisted,  without  supplying 
an  alternative  remedy  equally  adequate  and  efficacious,  is 
null  and  void,  (a)  because  of  conflict  with  section  6  erf 
article  1  of  the  Constitution  of  the  state  of  New  York,  in 
that  such  amendment  assumes  to  deprive  the  relator  of 
property  without  due  process  of  law  and  assumes  to 
authorize  the  taking  of  her  private  property  for  public  use 
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without  just  compensation;  (b)  because  of  conflict  with 
section  10,  article  1  of  the  Constitution  of  the  United 
States,  in  that  such  amendment  purports  to  be  a  law  that 
would  impair  the  obUgation  of  a  contract  that  already- 
existed  in  favor  of  the  relator ;  and  (c)  because  of  conflict 
with  section  1  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  in  that  such  amendment 
assumes  to  deprive  the  relator  of  property  without 
due  process  of  law.  {Ettor  v.  Tacoma,  228  U.  S.  148; 
McGahey  v.  State  of  Virginia,  135  U.  S.  662;  People  ex  rel 
Reynolds  v.  Common  Council,  140  N.  Y.  300;  Matter  of  City 
of  Rochester  v.  Holden,  224  N.  Y.  386;  Westervelt  v.  Gregg, 
12  N.  Y.  202;  Muhlker  v.  New  York  &  H.  R,  Co.,  197 
U.  S.  544;  Matter  of  Woodland  Ave.,  178  Penn.  St.  325; 
Pierce  v.  Bangor,  105  Me.  413.) 

HiscocK,  Ch.  J.  This  appeal  is  the  last  step  in  long- 
continued  proceedings  instituted  by  the  respondent's 
intestate  to  secure  damages  for  a  change  in  the  grade 
of  the  street  in  front  of  his  premises  which  was  completed 
m  1893.  It  is  unnecessary  for  the  purposes  of  the  appeal 
to  review  or  even  to  enumerate  all  of  the  different  steps 
which  have  been  taken  for  the  enforcement  of  such 
claim.  It  is  sufficient  to  say  that  there  was  finally 
reached  a  point  in  September,  1917,  when  the  relator 
in  accordance  with  the  statute  produced  before  the  board 
of  assessors  of  the  city  of  New  York  evidence  in  support 
of  her  intestate's  claim;  that  an  award  of  $40,000  was 
made  by  said  board;  that  on  appeal  to  the  board  of 
revision  of  assessments  of  said  city  the  claim  was  remitted 
to  the  board  of  assessors  with  instructions  to  increase 
the  award  from  $40,000  to  $42,500,  which  was  done, 
and  this  last  award  on  appeal  was  confirmed  by  the 
board  of  revision. 

Asserting  that  in  the  consideration  of  her  claim  various 
principles  of  law  were  ignored  and  various  elements  of 
damage  disregarded  wherefrom  great  inadequacy  in  the 
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amount  of  the  award  resulted,  the  relator  sued  out  a 
writ  of  certiorari  for  the  purpose  of  securing  relief  from 
these  alleged  errors.  Thereupon  the  appellants  made  the 
motion  now  being  reviewed  on  this  appeal  to  dismiss 
such  certiorari  proceedings  on  the  ground  that  under 
and  by  the  provisions  of  section  944  of  the  Greater  New 
York  charter  in  force  at  the  time  said  award  was 
made  (L.  1901,  ch.  466,  amd.  by  L.  1918,  ch.  619), 
it  was  provided  that  '^  The  confirmation  of  any  such 
award  by  the  board  of  revision  of  assessments  shall  be 
ftnal  and  conclusive  upon  all  parties  and  persons  whom- 
soever with  respect  to  the  amount  of  damage  sustained/' 
In  opposition  to  this  motion  it  was  alleged  and  thus  far 
has  been  held  that  this  provision  did  not  and  could  not 
have  the  effect  to  deprive  relator  of  resort  by  certiorari 
to  the  Supreme  Court  for  relief  from  the  errors  complained 
of,  and  out  of  this  decision  have  arisen  various  questions 
concerning  the  meaning  and  constitutionality  of  the  pro- 
vision for  finaUty  in  question  which  are  now  submitted  to 
us  for  answer.  Without  repeating  at  length  these  questions 
they  may  be  summarized  according  to  our  understanding 
as  asking  whether  said  provision  was  intended  to  prevent 
a  review  by  certiorari  of  errors  of  law  and  fact  committed 
by  the  boards  of  revision  and  assessors  in  determining 
the  amount  of  damages  to  be  awarded,  and  second 
whether  if  so  intended  said  enactment  is  in  violation  of 
various  constitutional  provisions,  State  and  Federal, 
protecting  property  rights,  and  especially  of  section  1, 
article  6  of  the  State  Constitution  which  declares  that 
^'  The  Supreme  Coiut  is  continued  with  general  juris- 
diction in  law  and  equity.'' 

Assuming  that  the  provision  under  review  is  consti- 
tutional, we  think  that  it  was  intended  to  include  and 
prevent  a  writ  of  certiorari  as  a  method  of  reviewing 
the  action  of  the  boards  of  revision  and  assessment. 
The  natural  and  ordinary  understanding  of  a  provision 
that  the  action  of  a  tribunal  shall  be  final  and  conclusive 
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would  be  that  such  action  should  not  be  subject  to 
review  and  reversal  which  would  prevent  it  from  being 
thus  final  and  conclusive.  It  is  argued,  however,  that 
this  ordinary  understanding  is  prohibited  as  to  certiorari 
by  section  2120  of  the  Code,  which  in  effect  provides 
that  a  \vrit  of  certiorari  may  be  issued  where  the  right 
thereto  ^^  is  not  expressly  taken  away  by  statute/^  and 
it  is  contended  that  this  provision  simply  making  the 
action  of  an  inferior  tribunal  final  and  conclusive  does 
not  meet  the  test  of  explicitness  required  by  the  statute. 
We  think  that  this  calls  for  too  literal  and  naiTow  an 
interpretation  of  the  enactment  before  us  and  we  are 
aided  to  this  conclusion  by  earlier  consideration  of  such 
a  clause. 

Before  the  enactment  of  this  section  of  the  Code 
it  had  been  first  held  that  the  right  to  a  ^\Tit  of  certiorari 
to  review  the  action  of  an  inferior  tribunal  was  not 
destroyed  by  a  provision  that  such  action  should  be  final 
and  conclusive.  {Leroy  v.  Mayor,  eic.j  of  N,  F.,  20  Johns. 
430;  People  ex  rel.  A,  &  E,  Plank  Road  Co,  v.  Freeman,  3 
Lans.  14S.)  This  view  was  overruled,  however,  in  People 
ex  rel.  S.  &  U.  H.  Railroad  Co,  v.  Belts  (55  N.  Y.  600),  where 
it  was  held  that  a  statutory  provision  that  a  second  repoi't 
in  condenmation  proceedings  should  be  '*  final  and  con- 
clusive on  all  parties  interested  '^  was  an  '^  express  prohibi- 
tion of  the  statute  ''  which  barred  common-law  certiorari 
proceedings  as  well  as  any  other  proceeding  for  a  review 
and  correction  of  error.  Wlien,  after  this,  the  Code 
provided  that  certiorari  i)roceedings  were  only  barred 
'^  when  expressly  taken  away  l^y  statute  ''  it  would  seem 
that  the  revisers  and  the  legislature  must  have  had  in 
view  the  decision  in  the  Belts  case  that  a  provision  that 
action  should  be  final  and  conclusive  was  an  "  express 
prohibition  '^  which  covers  certiorari  proceedings. 

There  is,  however,  still  more  to  be  said  in  support  of  this 
interpretation  of  the  present  prohibition.  In  the  case  of 
People  ex  rel   Uvalde  A.  Paring  Co.  v.  Seaman  (217  N.  Y. 
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70)  this  court  said  that  the  provisions  of  the  New  York 
charter  then  in  force  did  not  provide  that  the  action 
of  the  board  of  revision  should  be  final  but  that  ''  where 
a  statute  prescribes  that  a  specified  determination  shall 
be  final  and  conclusive  it  is  a  bar  as  well  to  a  leview  by 
common-law  certiorari  as  by  appeal/'  (p.  75.)  While 
that  statement  was  not  strictly  necessary  to  the  decision 
of  the  case  then  before  the  court  it  was  a  perfectly  natural 
corrolary  to  what  was  being  decided  and  was  not  said 
without  consideration.  After  this  expression  by  the 
court  the  present  provision  for  finality  was  adopted. 
We  have  no  doubt  that  actually  the  legislature  had  in 
mind  what  had  so  recently  been  said  by  this  court  and 
theoretically  we  must  assume  that  it  had  in  mind  the 
provision  of  the  Code  concerning  writs  of  certiorari  wliich 
has  been  called  to  oiu*  attention.  Under  these  circimi- 
stances  and  on  such  assumption  we  feel  compelled  to  hold 
that  the  legislature  in  adopting  the  provision  for  finality 
and  conclusiveness  intended  it  as  that  express  withdrawal 
of  the  right  to  review  by  certiorari  which  is  required  by 
the  Code. 

I  also  think  the  provision  includes  within  its  prohibition 
against  re\iew  the  kind  of  questions  which  relator  is  seek- 
ing to  review  and  which  under  the  interrogatories  sub- 
mitted to  us  we  understand  to  involve  rules  governing  the 
subject  of  damages.  We  shall  assume  that  this  provision 
excluding  review  even  if  not  limited  by  its  own  terms  to 
the  subject  of  damages  would  not  prevent  the  considera- 
tion on  certiorari  of  questions  of  jurisdiction,  fraud  and 
willful  misconduct  on  the  part  of  the  officials  composing 
the  boards.  {Matter  of  So.  Boulevard  R.  R.  Co.,  143  N.  Y. 
253.)  It  is  also  true  that  relator's  petition  in  words  alleges 
arbitrariness  on  the  part  of  these  officials.  We  think, 
however,  that  the  entire  petition  makes  it  clear  that 
her  complaint  is  against  prejudicial  rulings  resulting  from 
erroneous  views  of  the  law  and  facts  rather  than  mis- 
conduct which  was  corrupt,  willful  or  intentionally  dis- 
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regardful  of  relator's  rights,  and  we  shall  proceed  upon 
that  theory. 

It  was  undoubtedly  the  purpose  of  the  statute  to 
prevent  review  of  such  honest  errors,  so  far  as  they  affected 
damages.  There  would  be  Uttle  object  in  or  result  from 
a  statute  making  the  determination  conclusive  as  to 
damages  if  its  only  meaning  was  that  the  award  should 
only  be  conclusive  when  no  possible  error  had  crept 
into  the  computation  and  that  it  should  not  be  conclusive 
if  there  was  any  such  error.  That  interpretation  would 
leave  the  award  in  pretty  much  the  same  status  as  it 
would  have  had  if  there  had  been  no  such  provision. 
The  theory  and  end  of  such  an  enactment  are  well 
understood.  It  embodies  the  poUcy  that  the  greater 
good  is  sometimes  serv^ed  by  making  certain  classes  of 
decisions  final  and  ending  litigation  even  though  in  a 
particular  case  the  individual  is  prevented  by  review 
from  correcting  some  error  which  has  injured  him.  The 
legislature  doubtless  yielded  to  this  view  in  the  case  of 
this  statute  and  we  think  a  proper  interpretation  of  its 
language  forbids  a  review  of  the  questions  suggested  by 
the  Appellate  Division.  {Matter  of  So,  Boulevard  R.  R. 
Co,,  143  N.  Y.  253.) 

That  the  legislature  has  the  right,  its  action  otherwise 
being  valid  and  constitutional,  to  limit  the  right  of  appeal 
or  review  is  too  well  settled  to  be  the  subject  of  any 
doubt.  {Railroad  Co.  v.  Grant,  98  U.  S.  398;  Smith  v. 
District  Court,  etc.,  4  Colo.  235;  Grover  v.  Coon,  1  N.  Y. 
536;  People  v.  Dunn,  31  App.  Div.  139;  Croveno  v. 
Atlantic  Ave.  R.  R.  Co.,  150  N.  Y.  225.)  This  is  true 
of  its  power  to  cut  off  the  right  to  an  appeal  even  in 
pending  Utigation.  {Railroad  Co.  v.  Grant,  supra;  Sinith 
V.  District  Court,  etc.,  supra.) 

So  we  come  to  the  consideration  of  the  questions 
submitted  concerning  the  constitutionality  of  this  pro- 
vision. We  think  that  those  questions  involving  con- 
stitutional  provisions   securing   to   respondeat    and   her 
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intestate  protection  of  property  rights  are  largely  merged 
in  and  covered  by  the  question  whether  the  provision 
which  we  are  considering  violates  the  constitutional 
provision  defining  the  jurisdiction  of  the  Supreme  Court. 
If  relator's  claim  was  of  a  character  which  permitted 
the  legislature  to  send  it  to  the  boards  of  assessors  and 
of  revision  for  hearing  and  determination,  the  claamant 
in  other  respects  secured  the  protection  of  those  funda- 
mental features  which  were  essential  to  a  fair  consideration 
of  her  rights.  She  was  secured  in  the  right  to  be  heard 
fully  and  to  produce  evidence  in  support  of  her  claim 
and  to  examine  witnesses  who  might  be  called  against  her. 
The  officials  who  heard  her  claim  were  not  disquaUfied 
because  selected  by  the  city.  Her  claim  was  not  against 
the  city  but  if  allowed  was  collected  by  assessment. 
Officials  acting  really  as  an  auditing  board  are  not  con- 
demned because  they  have  been  selected  by  the  munici- 
pality or  other  division  against  which  the  claim  is  made. 
If  it  were  otherwise  a  great  many  bodies  passing  in  a 
judicial  capacity  on  claims  from  the  Board  of  Claims 
down,  would  be  disqualified. 

In  the  case  of  Matter  of  City  of  Rochester  v.  Holden  (224 
N.  Y.  386)  there  was  n*ot  being  audited  a  claim  against 
the  city  which  it  had  voluntarily  assumed,  but  as  a  party 
litigant  it  was  seeking  under  the  right  of  eminent  domain 
to  deprive  a  citizen  of  his  property,  and  we  held  that  the 
pertinent  statutes  did  not  provide  for  such  an  impartial 
and  disinterested  tribunal  as  was  required  before  the 
right  could  be  exercised. 

So  our  inquiry  in  the  end  reaches  the  decisive  and 
substantial  question  on  this  appeal  whether  the  legislature 
in  sending  relator's  claim  to  the  boards  in  question  for 
action  violated  the  constitutional  provision  securing  to 
the  Supreme  Court  ^'  general  jurisdiction  in  law  and 
equity.''     We  do  not  think  it  did. 

As  was  said  in  De  Hart  v.  Hatch  (3  Hun,  375,  380), 
often  quoted  with  approval:    ^^  The  terms  used  (of  the 
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constitutional  provision  conferring  jurisdiction  upon  the 
Supreme  Court)  are  so  comprehensive,  that  they  include 
all  cases  of  every  description  in  law  and  equity,  from  the 
most  important  and  complicated  to  the  most  simple  and 
insignificant,  and  they  imperatively  and  positively  estab- 
lish the  court  with  that  extended  jurisdiction/'     Never- 
theless  there   are   very   distinct   limitations   upon   this 
jurisdiction.     It  does  not  extend  to  all  kinds  of  claims. 
There  are  many  familiar  classes  of  these  which  may  be 
sent  to  other  tribunals  for  determination.     The  test  and 
measure  of  its  j.urisdiction  of  a  given  claim  or  right  is 
that  the  latter  is  litigable,  that  is,  the  subject  of  a  suit 
or  litigation  in  a  court  of  law.     If  it  is  thus  litigable  it 
cannot  be  withdrawn  from  the  jurisdiction  of  the  Supreme 
Court  and  sent  to  another  tribunal.     If  it  is  not  litigable 
it  may  be  thus  sent  elsewhere  for  decision.     {People  ex 
rel  Swift  v.  Luce,  204  N.  Y.  478,  488.)     In  creating  a 
new  right  such  as  is  the  present  claim  if  the  legislature 
sees  fit  to  clothe  it  with  the  attributes  of  an  ordinary 
cause  of  action  the  jurisdiction  of  the  Suj^reme  Court 
will  undoubtedly  attach  and  its  hearing  and  determina- 
tion cannot  be  assigned  to  some  other  tribunal.     On  the 
contrary  it  seems  to  be  perfectly  clear  that  in  creating 
such  a  new  right  the  legislature  in  the  exercise  of  its 
discretion    may    refuse   to   give   it   tlic    character   of   a 
litigable  claim  subject  to  the  jurisdiction  of  the  Supreme 
Court  and  may  provide  for  its  hearing  and  determination 
by  some  other  tribunal.     Having  the  power  to  determine 
whether  any  claim  shall  exist  at  all,  it  has  the  power 
within   wide   limits   to   determine    where   the    claim,    if 
created,  shall  be  heard.     That  seems  to  us  to  be  the 
present    case.     At  common    law   the    relator    and    her 
intestate  would  have  had  no  claim  for  damages  arising 
from  the  change  of  grade  in  the  street  in  front  of  the 
premises  in  question.     By  section  873  of  the  Consolidation 
Act  (Laws  of  1882,  ch.  410)  it  was  in  effect  provided  that 
there  should  be  such  a  claim  for  damages.     But  at  the 
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same  time  the  character  of  an  ordinary  cause  of  action 
was  withheld  from  such  claim  and  it  was  provided  that 
it  should  be  heard  by  the  board  of  assessors  and  that 
the  amount  of  any  such  award  should  be  included  in  the 
expense  of  certain  street  proceedings.  This  status  of 
the  claim  by  one  amendment  after  another  has  been 
preserved  down  to  the  present  time  and  by  such  pro- 
visions the  consideration  of  the  claim  has  been  withheld 
from  the  jurisdiction  of  the  Supreme  Court  and  the 
legislature  has  thus  retained  the  power  to  forbid  the 
right  of  review  by  such  court  by  certiorari. 

Especial  emphasis  is  laid  by  the  respondent  upon  the 
proposition  that  when  this  claim  was  created  there  was 
no  provision  preventing  review  by  certiorari  and  that 
as  the  Supreme  Court  had  general  jurisdiction  to  review 
by  that  process  the  proceedings  of  subordinate  tribunals, 
a  jurisdiction  attached  to  this  claim  which  could  not  be 
annulled  by  a  subsequent  statute  preventing  such  review. 
We  think  that  this  argument  overlooks  what  is  the 
fundamental  consideration.  If  as  we  think  the  claim 
was  of  a  nature  which  could  be  and  was  withheld  from 
the  jurisdiction  of  the  Supreme  Court  we  do  not  think 
that  that  court  acquired  an  indestructible  jurisdiction 
to  review  its  determination  practically  on  appeal  by 
certiorari,  but  that  the  legislature  had  the  right  to  declare 
that  it  should  not  be  subject  to  such  review.  This  propo- 
sition seems  to  us  to  be  included  in  the  one  already  dis- 
cussed whether  the  right  of  review  by  appeal  or  otherwise 
could  be  cut  off. 

It  seems  to  us  that  these  views  are  sustained  beyond 
serious  debate  by  the  case  of  People  ex  rel.  Swift  v.  Luce 
(supra).  That  case  involved  the  constitutionality  of  an 
act  of  the  legislature  abolishing  the  Court  of  Claims,  ter- 
minating the  terms  of  the  judges  thereof  and  creating  a 
new  tribunal  to  be  known  as  the  Board  of  Claims  with 
commissioners  to  be  appointed  by  the  governor.  It  was 
claimed  by  the  relators  that  the  Court  of  Claims  which 
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it  was  thus  sought  to  abolish  was  a  constitutional  court 
and  its  members  constitutional  judges  and  that,  therefore, 
it  was  beyond  the  power  of  the  legislature  to  aboUsh  the 
former  or  terminate  the  terms  of  the  latter.  It  was  held 
otherwise,  however,  by  a  majority  of  the  court,  and  writ- 
ing therein  Chief  Judge  Cullen  laid  down  the  principles 
pertinent  to  that  case  and  appUcable  to  the  present  pro- 
ceeding that  the  jurisdiction  ^of  the  Supreme  Court 
embraces  litigable  claims  which  are  made  the  subject  of  a 
suit  or  Utigation;  that  in  making  the  state  subject  to 
private  claims  the  legislature  had  created  a  new  class  of 
rights  and  that  it  undoubtedly  might  have  given  these 
the  form  of  ordinary  causes  of  action  which  would  be 
the  subject  of  litigation  and  within  the  jurisdiction  of 
the  Supreme  Court;  that  if  it  had  done  this  it  would 
have  been  unconstitutional  to  attempt  to  confer  upon 
another  tribunal  than  the  Supreme  Court  the  power  to 
hear  and  determine  such  claims ;  that  the  legislature,  how- 
ever, had  avoided  this  difficulty  by  not  giving  such  form 
to  such  claims  and  by  assigning  them  to  another  tribunal 
to  be  heard  and  determined ;  that  such  tribunal  did  not 
thereby  become  a  constitutional  court  but  rather  ^^  only 
an  auditing  board  and  a  quasi- judicial  body  ''  and,  neces- 
sarily involved,  could  lawfully  pass  upon  the  claims 
committed  to  its  jurisdiction. 

We  see  no  difference  in  principle  between  the  question 
there  being  decided  and  the  present  one.  Here  as  there 
the  legislature  has  created  a  new  kind  of  claim.  It  has 
not  given  to  it  the  attributes  of  a  litigable  cause  of  action 
to  which  the  exclusive  juri  ^.diction  of  the  Supreme  Court 
would  attach.  It  has  instead  assigned  it,  as  was  said 
in  the  case  just  cited,  to  what  is  only  an  auditing  and 
quasi-judicial  body.  Subject  to  the  doctrine  of  vested 
rights  under  such  a  claim,  it  doubtless  could  have  abolished 
the  existence  thereof  altogether  and  certainly  it  had  the 
power  to  determine  by  what  tribunal  and  with  what 
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effect  such  a  claim  should  be  heard.  (See,  also,  People 
ex  rel.  Hallock  v.  Hennes^,  205  N.  Y.  301 ;  206  N.  Y.  750; 
Bullock  V.  Cooley,  225  N.  Y.  566.) 

Therefore,  we  think  that  the  questions  certified  to  us 
must  be  answered  in  the  negative,  the  orders  appealed 
from  reversed,  with  costs  in  all  courts,  and  the  motion 
to  dismiss  relator's  proceeding  granted. 

Collin,  Hogan,  Pouted,  McLaughlin  and  Andrews, 
JJ.,  concur;  Elkus,  J.,  not  sitting. 

Orders  reversed,  etc. 


Frank  V.  R.  Stillman,  Appellant  and  Respondent,  v. 
City  of  Olean,  Respondent  and  Appellant. 

streets  —  dedication  and  acceptance  of  land  for  streets  •— 
when  filing  map  showing  a  certain  street  is  not  a  sufficient 
dedication  thereof  as  a  public  street. 

In  an  action  to  restrain  a  municipal  corporation  from  removing 
plaintiff's  house,  which  the  municipality  claims  is  located  upon  a 
public  street,  it  appears  that  such  claim  is  based  upon  a  map  of  a 
tract  of  land,  made  and  filed  for  and  in  behalf  of  a  land  company  in 
the  county  clerk's  office  in  1836  in  which  map  the  tract  was  laid  out 
in  blocks  and  lots  with  a  series  of  purported  streets  amongst  which  was 
the  street  in  question  and  which  includes  the  location  of  plaintiff's  house. 
It  appears  that  such  purported  street  has  never  been  opened,  worked 
or  traveled  as  such;  that,  subsequent  to  the  filing  of  such  map,  convey- 
ances of  land  in  the  street  were  made  by  metes  and  bounds,  including  lots 
which  were  shown  in  said  map  as  fronting  upon  the  street  in  question, 
but  without  mentioning  such  street,  in  effect  eliminating  the  street, 
canceling  the  offer  to  dedicate  it  to  the  public  use,  and  conveying  the 
right,  title  and  interest  of  the  grantors  in  and  to  the  streets  embraced 
in  the  descriptions;  that  other  conveyances  of  land  in  such  tract  contain 
descriptions  which  recognize  a  new  map  which  entirely  obliterates  the 
street  in  question  and  substitutes  for  it  a  new  street  in  a  new  location; 
and  that,  for  periods  of  forty  to  twenty  years  before  the  commence- 
ment of  this  action,  houses  have  been  maintained  within  the  purported 
limits  of  the  street  by  plaintiff  and  his  predecessors  and  by  others 
which  obstructed  the  strip  for  street  purposes.  Held,  that  the  evidence 
does  not  show  a  sufficient  dedication  and  acceptance  of  the  street  in 
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question  to  constitute  it  a  public  street  either  by  dedication  or  user 
in  or  over  the  land  in  the  block  in  which  plaintiff's  premises  are  situated. 
Held,  further,  upon  examination  of  the  evidence,  that  if  there  existed 
any  private  easement  of  passage  over  plaintiff's  premises,  it  has  been 
lost  by  the  assertion  of  hostile  rights  which  denied  its  existence  and 
prevented  its  exercise. 

Stillman  v.  City  of  Olean,  184  App.  Div.  323,  reversed. 

(Argued  February  26,  1920;  decided  April  13,  1920.) 

Cross-appeals  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court-  in  the  fourth  judicial 
department,  entered  February  1,  1919,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Dana  L,  Jewell  and  Creighton  S.  Andrews  for  plaintiff, 
appellant  and  respondent.  Whitney,  being  the  owner  of 
all  the  lands  within  and  on  both  sides  of  Thirteenth  street, 
could  deal  with  it  as  he  chose  and  extinguish  the  ease- 
ment (if  any)  regardless  of  anything  contained  in  these 
old  deeds.  {Rcis  v.  City  of  New  York,  188  N.  Y.  58; 
Matter  of  Eleventh  Street,  71  N.  Y.  Supp.  824;  169  N.  Y. 
607;  Matter  of  Fifth  Street,  71  N.  Y.  Supp.  644.) 

Alleji  J.  Hastings  and  George  A,  Larkin  for  defendant, 
respondent  and  appellant.  The  Olean  Land  and 
Hydraulic  Company  made  an  offer  to  dedicate  all  of  the 
streets  shown  on  the  Gosseliue  map,  filed  in  the  Catta- 
raugus county  clerk's  oflico  December  2S,  1S3(),  which  has 
never  been  revoked,  and  couscciuently  the  nmnicipality 
was  at  liberty  at  the  time  of  the  commeucemeut  of  this 
action  to  accept  Thirteenth  street  as  a  public  highway. 
(Wyman  v.  Mayor,  ete.y  11  Wend.  487;  C7///(/  v.  Chappell, 
9  N.  Y.  240;  City  of  Niagara  Falls  v.  .V.  Y.  C.  R.  R.  Co., 
41  App.  Div.  93;  IGS  N.  Y.  614;  Bridges  v.  Wyekoff]  67 
N.  Y.  130;  Biif]alo  Ry.  Co,  v.  Hoyer,  214  N.  Y.  236.) 
Private  easements  existed  in  Thirteeuth  si/eet  in  favor  of 
two   of   the   petitioners   for   the   opciiiup;   of   the   street, 
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namely,  Holmes  and  Foley.  ( Village  of  Olean  v.  Steyner, 
135  N.  Y.  341;  Lord  v.  Atkins,  138  N.  Y.  184;  Haight  v. 
Littlefield,  147  N.  Y.  338;  Bissell  v.  N.  Y.  C.  R.  R.  Co\, 
23  N.  Y.  61;  Welch  v.  Taylor,  134  N.  Y.  450;  Reis  v.  City 
of  New  York,  188  N.  Y.  58;  Buffalo  Ry.  Co.  v.  Hoyer, 
214  N.  Y.  236;  Bridges  v.  Wyckoff,  67  N.  Y.  130;  Lowenr 
burg  V.  Brown,  79  App.  Div.  414.)  Even  assuming  that 
the  locus  in  quo  is  not  a  public  highway,  nevertheless 
plaintiff's  premises  are  burdened  with  easements  of  Holmes 
and  Foley,  and  consequently  the  defendant's  act  in  seeking 
to  open  a  public  street  across  it  would  cause  merely 
nominal  damage  to  the  plaintiff.  A  court  of  equity  will 
not  grant  an  injunction  w^here  the  damages  flowing  from 
the  threatened  injury  are  purely  nominal,  especially 
where  the  defendant  is  engaged  in  the  doing  of  a  pubUc 
work.  (Village  of  Olean  v.  Steyner,  135  N.  Y.  341; 
McCann  v.  Chasm  Power  Co.,  211  N.  Y.  301;  Whalen  v. 
Union  Bag  &  Paper  Co,,  208  N.  Y.  1;  McClure  v.  Leay- 
craft,  183  N.  Y.  36;  Knoth  v.  Manhattan  Ry.  Co.,  187 
N.  Y.  43;  16  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  351,  352; 
Hart  V.  McLaury,  121  N.  Y.  636;  Jones  v.  D.,  L.  &  W. 
R.  R.  Co.,  208  N.  Y.  40.)  There  has  been  no  abandon- 
ment by  nonuser  because  such  an  abandonment  by  a 
municipality  can  only  be  created  by  unequivocal  acts. 
{Porter  v.  International  Bridge  Co,,  200  N.  Y.  234;  Riley 
V.  City  of  Racine,  51  Wis.  526;  Board  of  Commissioners  v. 
Young,  59  Fed.  Rep.  96.) 

HiscocK,  Ch.  J.  The  plaintiff,  claiming  to  be  the 
owner  of  premises  in  the  city  of  Olean  on  which  there 
was  a  house,  brought  this  action  to  restrain  defendant 
from  executing  its  conceded  purpose  of  removing  such 
building.  The  cause  of  action  as  originally  defined  by 
the  complaint  was  that  defendant  proposed  to  thus 
interfere  with  the  plaintiff's  house  on  the  ground  that 
it  was  located  in  one  of  its  public  streets  and,  therefore, 
could  be  removed,  and  this  theory  presented  the  question 
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whether  the  building  was  thus  located  in  a  public  street. 
This  issue  having  been  decided  by  the  Special  Term  in 
favor  of  the  plaintiff  and  his  prayer  for  relief  granted, 
the  Appellate  Division  disposed  of  the  case  on  another 
theory.  Agreeing  mth  the  Special  Term  that  the  locus 
in  quo  was  not  part  of  a  public  street,  it  nevertheless 
held  that  plaintiff's  premises  were  subject  to  private 
easements  for  street  purposes  in  favor  of  two  persons. 
Holmes  and  Foley,  and  that,  therefore,  the  defendant 
would  be  entitled  to  acquire  the  premises  for  nominal 
damages  for  a  public  highway  and  this  being  so,  plaintiff 
should  not  be  allowed  an  injunction  to  prevent  a  merely 
nominal  injury.  Both  parties  are  appellants  and  we  are, 
therefore,  presented  with  the  questions  whether  plaintifT^s 
house  is  located  on  ground  which  is  either  part  of  a  public 
street  or  which  is  subject  to  private  easements  for  street 
purposes.  These  inquiries  lead  us  to  the  consideration 
of  a  series  of  facts  and  a  chain  of  conveyances  which 
commenced  in  1836. 

At  that  time  a  land  company  was  the  owner  of  a  tract 
of  land  including  a  large  part  of  what  is  now  the  city 
of  Olean  and  the  premises  in  question.  A  map  of  the 
tract  was  filed  in  the  county  clerk's  office,  made  by  one 
Gosseline,  and  which  it  has  been  found  and  which  I  shall 
assume  was  so  made  and  filed  for  and  in  behalf  of  said 
company.  By  this  map  the  tract  was  laid  out  in  blocks 
and  lots  with  a  series  of  purported  streets  amongst  which 
was  one  known  as  Thirteenth  street  and  which  includes 
the  location  of  plaintiff's  house. 

Outside  of  conveyances  hereafter  to  be  referred  to, 
and  as  tending  to  the  decision  of  the  question  whether 
Thirteenth  street  in  the  portion  material  in  this  litigation 
ever  became  a  public  street,  it  appears  that  it  never  has 
been  opened,  worked  or  traveled  as  such.  Some  of  the 
land  within  its  purported  limits  has  remained  in  a  wild 
and  uncultivated  condition  and  other  portions  of  it  and 
of  the  surrounding  territory  have  been  used  for  agricul- 
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tural  purposes.  For  periods  ranging  from  nearly  forty 
to  upwards  of  twenty  years  respectively  before  the 
commencement  of  this  action  houses  located  within  the 
purported  Umits  of  the  street  on  the  block  in  question 
had  been  maintained  and  occupied  by  one  Dickinson 
and  by  plaintiff  and  his  predecessors,  which  obstructed 
the  use  of  the  strip  for  street  purposes.  At  the  time 
defendant's  predecessor,  the  village  of  Clean,  was  incor- 
porated in  1858  a  reference  was  made  to  one  of  the  streets 
other  than  Thirteenth  street  delineated  on  the  Gossehne 
map,  but  only  as  a  starting  point  in  the  description  of 
the  area  proposed  to  be  included  within  the  village 
limits.  In  1910  the  council  of  the  defendant  adopted  a 
resolution  which  has  become  the  immediate  cause  of  the 
present  litigation,  whereby  on  the  presentation  of  a 
petition  by  various  individuals  asking  that  Thirteenth 
street  be  opened  between  certain  cross  streets  and  includ- 
ing the  locality  here  involved  it  was  resolved  ^'  that  the 
petition  be  adopted  and  the  superintendent  of  streets 
be  authorized  to  notify  all  persons  having  property  or 
other  obstructions  in  street  to  remove  the  same  *  *  * 
and  in  default  thereof  the  superintendent  of  streets  be 
authorized  and  directed  to  remove  the  same.''  Prior 
to  this  time,  however,  conveyances  had  been  executed 
by  various  persons  holding  the  title  to  Thirteenth  street 
at  or  near  the  point  in  question  and  to  lands  abutting 
thereon  which  disregarded  and  obliterated  Thirteenth 
street  as  it  had  been  shown  upon  the  Gosseline  map. 
The  legal  effect  of  these  facts  as  embodied  in  findings  will 
1)0  considered  later. 

We  then  come  to  consideration  of  the  chain  of  title  run- 
ning from  the  land  company  to  plaintiff  and  to  Foley  and 
Holmes,  found  by  the  Appellate  Division  to  have  acquired 
easements  for  street  purposes  over  plaintiff's  premises,  as 
bearing  upon  the  question  whether  such  easements  were 
acquired  1)}^  both  or  either  of  them,  and  also  as  indicating 
a  revocation  of  the  dedication  made  by  means  of  the 
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Gosseline  map  of  Thirteenth  street  as  a  pubUc  highway. 
After  two  mesne  conveyances  of  a  large  number  of  blocks 
including  those  purporting  to  front  on  Thirteenth  street 
at  the  point  in  question  by  reference  to  the  GosseUne  map 
but  containing  no  specific  mention  of  Thirteenth  street, 
in  1851  a  conveyance  of  a  considerable  portion  of  said 
tract,  with  a  reference  to  said  GosseUne  map,  but  by  metes 
and  bounds  which  included  but  did  not  mention  Thir- 
teenth street,  was  made  to  one  Whitney.  This  deed 
expressly  conveyed  all  the  grantor's  ^'  right,  title  and 
interest  in  and  to  the  streets,  parts  of  streets  *  *  * 
embraced  in  the  above  described  premises.''  By  this 
conveyance  Whitney  became  the  common  source  of  title 
running  to  plaintiff  and  Foley  and  Holmes. 

These  titles  come  from  Whitney  through  two  lines  of 
conveyances  starting  on  the  same  day.  In  one  Une  is 
found  the  chain  of  title  which  leads  to  plaintiff  and  also 
to  Foley.  The  other  one  leads  to  Holmes.  In  the  chain 
of  conveyances  running  from  Whitney  to  Holmes,  forms 
of  description  were  used  which  contained  reference  to 
the  GosseUne  map  and  indirectly  described  lands  being 
conveyed  as  abutting  on  various  streets  shown  on  said 
map  including  Thirteenth  street.  Most  of  the  •  deeds 
convey  the  grantor's  "  right,  title  and  interest  in  and 
to  the  streets  "  embraced  in  the  description.  In  the  other 
chain  of  title  ultimately  leading  to  plaintiff  and  Foley, 
in  the  earlier  deeds  reference  is  made  to  the  Gosseline 
map  and  a  starting  point  is  taken  in  one  of  the  streets 
shown  thereon,  but  the  description  is  by  courses  and 
metes  and  bounds  which  include  but  do  not  in  any 
manner  mention  Thirteenth  street.  By  such  description 
the  common  title  of  plaintiff  and  Foley  is  brought  to 
one  Lawton  and  thereafter  a  description  is  used  which 
at  the  point  of  occupation  by  plaintiff  utilizes  or  recognizes 
a  new  map  which  entirely  obliterates  Thirteenth  street 
and  substitutes  for  it  a  new  street  in  a  new  location. 
Foley   not  only   received  his  title  under  a  description 
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with  this  feature,  but  himseH  made  conveyances  by  the 
new  map  which  had  thus  eliminated  Thirteenth  street. 

On  facts,  of  which  the  more  important  ones  have  been 
thus  very  briefly  and  generally  summarized,  we  agree 
with  the  conclusion  reached  by  the  Special  Term  that 
Thirteenth  street  at  the  time  this  action  was  brought 
was  not  a  pubUc  highway.  The  Appellate  Division  did 
not  reverse  the  findings  of  the  Special  Term  to  this 
effect,  but  it  expressly  found  and  adjudged  that  it  was 
not  such  a  pubUc  street.  Under  the  rather  unusual 
course  which  the  case  took  in  the  Appellate  Division  I 
am  inclined  to  think  that  there  was  within  the  meaning 
of  section  191  of  the  Code  an  ''  unanimous  decision 
*  *  *  that  there  is  evidence  supporting  or  tending 
to  sustain ''  the  findings  of  fact  made  by  the  Special 
Term  in  this  respect  which  prevents  our  examination 
of  the  evidence.  But  if  we  assume  otherwise  there  is 
no  doubt  in  my  mind  that  the  evidence  amply  sustained 
the  findings  which  have  been  made  to  that  effect.  No 
discussion  of  some  of  the  facts  already  referred  to  and 
obviously  tending  to  support  them  is  necessary  but 
further  reference  appropriately  may  be  made  to  one  Une 
of  evidence  which  tends  to  support  them. 

The  basis  of  all  claims  of  a  public  highway  or  of  private 
easements  is  the  Gosseline  map.  We  are  assuming  that 
this  map  operated  as  an  offer  to  dedicate  certain  strips  of 
land  to  street  purposes.  The  same  indisputable  principles 
are  appUcable  to  that  as  to  any  other  voluntary  offer. 
At  any  time  before  it  was  accepted  or  acted  upon  or 
rights  had  accrued  thereunder  it  could  be  withdrawn 
and  annulled.  That  is  what  in  my  opinion  occurred  in 
respect  of  Thirteenth  street  as  a  public  highway.  The 
chain  of  conveyances  to  plaintiff  did  not  subject  his  land 
to  use  for  highway  purposes.  Assuming,  which  I  very 
much  doubt,  that  the  resolution  adopted  by  the  common 
council  of  defendant  in  1910  otherwise  amounted  to  an 
acceptance   of  the   dedication   of  Thirteenth   street  as 
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shown  by  the  original  GosseUne  map,  the  fact  is  that 
before  this  the  grantees  of  part  of  the  bed  of  the  purported 
street  and  of  the  premises  abutting  thereon  had  by  their 
conveyances  and  acts  eUminated  the  proposed  street  and 
thereby  canceled  the  offer  to  dedicate  it  to  public  uses. 

This  view  that  there  was  not  a  public  street  is  supported, 
even  with  the  authenticity  of  the  Gosseline  map  estab- 
Ushed,  by  what  was  said  on  the  former  appeal  of  this 
case  to  this  court  so  far  as  it  was  deemed  necessary  or 
proper  to  go  in  the  opinion  then  being  rendered.  {StilU 
man  v.  City  of  Olean,  210  N.  Y.  168.  See,  also,  Smith 
V.  Smythe,  197  N.  Y.  457,  461;  City  of  Buffalo  v.  D., 
L.  &  W.  R.  R.  Co.,  68  App.  Div.  488,  502;  affd.,  178 
N.  Y.  561.) 

Neither,  largely  for  the  same  general  reasons  last 
stated,  do  I  think  that  Foley  acquired  any  private  ease- 
ment over  plaintiff's  premises  for  street  purposes.  As 
has  been  pointed  out  the  conveyances  by  which  title 
finally  reached  those  two  people  respectively  vsupplanted 
the  Gosseline  map  so  far  as  plaintiff's  premises  are 
concerned  with  a  new  map  which  eliminated  Thirteenth 
street  and  thus  destroyed  the  only  basis  on  which  Foley 
could  claim  a  private  right  of  way.  He  not  only  took 
title  under  a  conveyance  which  recognized  plaintiff's 
title  as  against  any  such  highway  as  Thirteenth  street, 
but  he  himself  still  further  recognized  this  situation  by 
subsequently  making  conveyances  by  a  map  which 
obliterated  that  street.  The  Steyner  case  {Village  of 
Glean  v.  Steyner,  135  N.  Y.  341),  when  the  difference 
between  the  facts  there  and  here  presented  is  considered, 
is  not  opposed  to  but  rather  supports  the  view  being 
taken. 

There  is  more  basis  for  the  view  that  Holmes  and 
his  predecessors  acquired  a  paper  or  record  right  of  way 
for  street  purposes  over  what  was  known  as  Thirteenth 
street.  The  conveyances  in  this  chain  of  title  seem  to 
bring  it  within  the  familiar  principles  of  those  cases  which 
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hold  that  under  a  conveyance  describing  premises  as 
bounding  or  abutting  upon  a  street  shown  by  a  map 
the  grantee  is  entitled  as  against  the  grantor  and  his 
grantees  to  use  the  strip  so  shown  for  street  purposes 
even  though  it  be  not  a  pubUc  highway.  {Newman  v. 
Nellis,  97  N.  Y.  285;  Reis  v.  City  of  New  York,  188  N.  Y. 
58,  62;  Taylor  v.  Hopper,  62  N.  Y.  649;  Cox  v.  James, 
45  N.  Y.  557;  Bissell  v.  N.  Y.  C.  R,  R,  Co.,  23  N.  Y.  61.) 

This  view,  however,  is  subject  to  consideration  of  the 
fact  that  the  deed  from  Whitney  in  the  Holmes  chain  of 
title  reserves  from  the  premises  being  conveyed  ten  acres 
'^  from  the  north  part  thereof  this  day  conveyed  to 
Charles  H.  Thing  (and  others)  and  one  and  one-half 
acres  sold  to  John  T.  Whitney,''  and  also  of  the  fact  that 
apparently  on  the  same  day  when  the  Whitney  deed 
in  the  Holmes  chain  of  title  was  executed  indirectly 
recognizing  Thirteenth  street,  the  deed  from  Whitney 
in  the  chain  of  title  of  plaintiff  and  Foley,  already  referred 
to,  was  executed  and  which  in  no  manner  referred  to 
Thirteenth  street.  The  circumstances  under  which  these 
various  deeds  having  even  date  were  executed,  as  bearing 
upon  the  question  whether  the  Holmes  chain  of  title 
indirectly  recognizing  Thirteenth  street  had  superiority 
over  the  other  deeds  which  did  not  mention  that  street, 
do  not  appear  in  this  case.  On  the  face  of  the  deeds 
it  did  not. 

If,  however,  we  should  assimie  simply  for  the  purposes 
of  this  discussion  that  Holmes  did  acquire  a  record  title 
or  right  to  use  what  purported  to  be  Thirteenth  street 
as  it  ran  over  the  premises  now  held  by  plaintiff,  of  course 
that  easement  hke  any  other  private  right  could  be  lost 
by  abandonment  and  nonuser  or  destroyed  by  the 
assertion  of  hostile  rights  by  the  owners  of  the  servient 
estate  which  denied  its  existence  and  prevented  its  exer- 
cise. If  we  give  to  plaintiff,  as  he  is  entitled  to  demand, 
the  benefit  of  the  most  favorable  unreversed  findings 
of  the  Special  Term  where  the  same  are  inconsistent 
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with  the  findings  of  the  Appellate  Division  {Beatty  v. 
Guggenheim  Exploration  Company^  223  N.  Y.  294)  we 
think  it  appears  that  these  assumed  inchoate  and  some- 
what uncertain  paper  rights  have  been  thus  lost.  As 
has  been  found  on  supporting  evidence,  for  a  period  of 
sixty  years  they  have  never  been  asserted  or  enjoyed; 
the  offer  of  dedication  by  the  Gosseline  map  has  never 
been  ''  followed  by  an  abandonment  by  the  original  or 
other  owners  (of  plaintiff's  premises)  of  their  exclusive 
enjoyment  of  said  premises,  nor  by  the  use  and  enjoy- 
ment of  said  premises  as  a  street,  road  *  *  *  or 
*  *  *  private  wsiy;'^  on  the  contrary  for  over  sixty 
years  passage  over  said  street  has  been  prevented  by 
fences  and  buildings  which  were  necessarily  and  deliber- 
ately hostile  to  the  enjoyment  of  any  such  easement  as 
is  claimed  for  Holmes.  Such  findings  do  not  sustain 
but  negative  the  view  that  there  is  any  private  casement 
of  passage  so  destroying  the  value  of  plaintiff's  premises 
that  he  ought  not  to  be  allowed  to  restrain  defendant 
from  the  execution  of  its  unlawful  purposes. 

Therefore,  agreeing  with  the  Appellate  Division  in  its 
view  that  Thirteenth  street  so  called  is  not  a  public 
street  on  the  block  including  plaintiff's  premises,  and 
disagreeing  with  its  view  that  there  are  i3rivatc  easements 
of  passage  over  said  premises  we  find  no  basis  for  its 
judgment,  which  should  be  reversed  and  that  of  the 
Special  Term  affirmed,  with  costs  in  this  court  and  in  the 
Appellate  Division. 

Collin,  Hogan,  Pound,  McLaughlin,  Andrew^s  and 
Elk  us,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Appellant,  v, 

John  J.  Johnston,  Respondent. 

Crimes  —  forgery  —  evidence  —  witness  —  cross-examination 
of  defendant  who  became  witness  in  his  own  behalf  —  letter 
written  to  defendant  by  person  indicted  for  a  crime  in  accord- 
ance with  which  defendant  furnished  money  for  an  unlawful 
purpose  —  letter  admissible  for  consideration  of  jury  upon 
question  of  credibility  of  defendant  as  a  witness. 

1.  The  test  of  relevancy  is  whether  or  not  the  inference  which  it  is 
sought  to  have  drawn  from  the  testimony  is  a  fair  one.  If  it  is,  the 
test  of  relevancy  is  satisfied.  It  is  not  necessary  that  it  should  be 
conclusively  relevant. 

2.  Letters  written  by  one  person  to  another,  without  anything  more, 
are  of  no  probative  value  as  to  the  credibility  of  the  recipient  or  his 
acquiescence  in  the  schemes  contained  therein.  When,  however,  the 
recipient  acts  in  compliance  with  the  scheme  outlined  in  the  letter 
and  admits  that  his  action  was  in  furtherance  of  the  purpose  of  the 
writer,  by  his  own  acts  and  admission  he  has  adopted  the  scheme  and 
purpose  of  the  letter-writer  as  his  own,  and  his  credibility  as  a  witness 
may  depend  on  the  quality  of  the  act  accomplished  or  sought  to  be 
accomplished  through  his  aid  and  with  his  acquiescence.  Such  a 
letter  then  becomes  material  and  is  admissible. 

3.  The  defendant,  on  trial  for  forgery,  was  a  witness  in  his  own 
behalf.  On  cross-examination  he  identified  a  letter  which  he  admitted 
he  had  received  from  a  man  in  jail,  awaiting  trial  c.pparently  for  a 
serious  offense  in  which  he  stated  he  wanted  to  obtain  two  witnesses 
who  would  give  testimony  to  aid  him  in  his  defense,  and,  as  he  puts  it, 
**  to  beat  his  case  "  which  will  also  be  of  benefit  to  the  defendant  as  it 
will  *'  beat  "  the  case  against  him  likewise.  An  inference  may  be  drawn 
from  the  letter  that  money  asked  for  was  to  buy  the  testimony  or  was 
to  pay  the  witnesses  to  commit  perjury.  Defendant  admitted  the 
sending  of  the  money  and  said  it  was  for  the  purpose  indicated  in 
the  letter.  It  thus  became  an  admission  made  by  the  defendant  as 
though  he  had  himself  written  his  purposes  and  signed  it.  The  fact 
sought  to  be  established  was  the  admission  by  defendant  that  he  was 
perfectly  willing  to  send  money  for  an  improper  or  illegal  purpose. 
The  court  having  held  that  the  letter  did  not  prove  that  the  defendant 
had  forged  or  passed  the  checks  involved,  it  was  a  fact  that  might  be 
brought  to  the  attention  of  the  jury  on  the  question  of  his  credibility 
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as  a  witness.     It  was  for  the  jury  to  say  whether  the  transaction  was 
capable  of  an  innocent  interpretation. 

People  V.  Johnston,  186  App.  Div.  248,  reversed. 

(Argued  March  1,  1920;  decided  April  13,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  Februarj'-  7,  1919,  which  reversed,  for  errors  of 
law  only,  a  judgment  of  the  Court  of  General  Sessions  of 
the  Peace  in  the  county  of  New  York  rendered  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  forgery 
in  the  second  degree  and  granted  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

Edward  Swann,  District  Attorney  {Robert  S.  Johnstone 
of  counsel),  for  appellant.  The  admission  of  the  letter  in 
evidence  was  not  error.  (/.  C.  Comrn.  v.  Baird,  194  U.  S. 
25;  People  v.  Richardson,  222  N.  Y.  103;  People  v.  Webster, 
139  N.  Y.  73;  People  v.  Mullen,  163  N.  Y.  312;  People 
v.  Tice,  131  N.  Y.  651;  Chamberlayne  on  Ev.  §§  448, 
523;  People  v.  Dorthy,  156  N.  Y.  237;  Stokes  v.  Johnson, 
57  N.  Y.  673.)  The  hearsay  rule  has  no  application. 
(Phillips  on  Ev.  [5th  ed.],  *170,  *1S5;  Greenleaf  on  Ev. 
[16th  ed.]  §  100;  Phipson  on  Ev.  [4th  ed.]  200;  Wigmore  on 
Ev.  §  1768;  Powell  on  Ev.  [9th  ed.]  92,  246;  People  v. 
Hughson,  154  N.  Y.  153;  Trischet  v.  Hamilton  M,  I.  Co,, 
14  Gray,  456;  People  v.  De  Gar  mo,  179  N.  Y.  130;  People 
V.  Lawrence,  137  N.  Y.  517;  People  v.  Cosino,  205  N.  Y. 
95.)  The  '^  credibility  character  "  of  the  defendant  as  a 
^'  witness  ''  was  ^'  at  issue  "  in  the  case  and  the  evidence 
received  was  relevant  to  that  issue.  (Wigmore  on  Ev. 
§§  55,  56,  59,  61,  889,  890,  2277;  People  v.  Tice,  131  N.  Y. 
651;  People  v.  McCormack,  135  N.  Y.  663;  People  v. 
Webster,  139  N.  Y.  73:  People  v.  De  Garmo,  179  N.  Y.  130; 
People  V.  Hinksman,  192  N.  Y.  421;  People  v.  Rosen- 
heimer,  209  N.  Y.  115;  People  v.  Richardson,  222  N.  Y. 
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103;  People  v.  Tryhus,  219  N.  Y.  18;  Connors  v.  People, 
50  N.  Y.  240.) 

Clark  L.  Jordan  for  respondent.  The  trial  court  erred 
in  admitting  the  letter  in  evidence.  {People  v.  Johnston, 
186  App.  Div.  248;  Willet  v.  People,  27  Hun,  469;  Whar- 
ton's Cr.  Ev.  §§  644,  682;  1  Greenleaf  on  Ev.  §  124; 
Reg.  V.  Pulmer,  Rus.  &  Ry.  644.) 

Elkus,  J.  The  defendant  was  convicted  of  uttering 
a  forged  one  hundred  dollar  American  Express  Company 
check  which  had  been  issued  by  the  company  to  one 
Emil  Robitzek.  The  counter-signature  of  Robitzek  was 
a  forgery.  The  check  was  one  of  a  series  of  twelve, 
each  for  the  same  amount,  which  had  been  purchased 
by  Robitzek  from  the  express  company  in  June,  1913. 
None  had  been  countersigned  by  him,  but  they  were  lost 
or  stolen  within  a  day  or  two  after  their  purchase.  The 
defendant  had  possession  of  ten  of  these  checks.  He 
himself  passed  five  of  them  on  October  7,  1916,  in  five 
different  stores  by  making  a  small  purchase  of  goods, 
receiving  the  remainder  in  cash.  His  wife  passed  the 
other  five  checks  the  same  day  in  a  similar  manner. 

The  defendant  testified  as  a  witness  in  his  own  behalf. 
He  testified  that  he  was  not  a  professional  gambler,  but 
that  he  played  a  great  deal  of  poker  and  claimed  to  have 
won  the  checks  playing  cards.  During  the  course  of 
his  cross-examination,  he  was  asked  if  he  knew  one  Leo 
Stein,  and  answered  in  the  affirmative.  He  then  testified 
that  he  had  sent  Stein  money,  at  fir§t  $75,  which  he 
corrected  to  $50.  This  was  sent  in  response  to  a  letter 
received  by  him  and  which  he  identified  when  shown  to 
him.  He  then  was  asked,  ''  For  the  purposes  indicated 
in  this  letter? ''  to  which  he  rephed  in  the  affirmative, 
the  objection  of  his  counsel  as  to  materiality  having 
been  overruled.  The  letter  was  then  offered  in  evidence. 
The  court  stated,  '^  I  will  allow  it,''  but  then  directed 
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that  the  letter  be  marked  for  identification  and  that  the 
district  attorney  might  put  questions  to  the  witness 
based  upon  the  letter. 

Further  questions  were  asked  and  then  the  court,  at 
the  request  of  the  district  attorney,  read  the  letter  which 
was  again  offered  in  evidence  and  it  was  then  admitted 
in  evidence.  Objection  was  made  by  the  defendant  that 
there  was  no  theory  of  law  under  which  the  letter  was 
admissible,  or  any  single  feature  of  it.  The  trial  court 
ruled  that  the  letter  was  admissible  because  the  defendant 
stated  that  he  had  received  it  and  acted  upon  it  and  it 
was  for  the  jury  to  say  whether  or  not  the  letter  indicated 
a  criminal,  vicious  or  immoral  purpose,  and  that  if  it  did 
not,  it  was  not  binding  upon  him  (the  defendant).  The 
trial  court  made  clear  that  the  letter  did  not  prove  that 
the  defendant  had  forged  or  passed  the  checks  involved, 
but  that  the  jury  were  entitled  to  know  what  kind  of  a 
man  the  witness  (defendant)  was  and  while  an  arrest 
meant  nothing,  even  criminal  and  vicious  acts  which 
did  not  result  in  a  conviction  may  be  called  to  the 
attention  of  a  witness  on  the  question  of  his  credibility, 
and  that  association  with  criminals  with  knowledge  of 
their  character  was  a  fact  that  might  be  brought  to  the 
attention  of  the  jury  on  the  question  of  his  credibility 
as  a  witness. 

The  Appellate  Division  reversed  the  conviction  on  the 
sole  ground  that  there  was  error  of  law  in  the  admission 
of  this  letter  in  evidence.  That  court  held  that  when 
a  defendant  takes  the  stand  in  his  own  behalf  he  subjects 
himself  to  cross-examination  to  the  same  extent  as  any 
other  witness,  and  thus  may  be  interrogated  with  regard 
to  any  criminal  or  vicious  act  of  his  life  and  that  the 
extent  of  such  cross-examination  is  within  the  sound 
discretion  of  the  trial  court,  yet  such  examination  should 
tend  to  show  that  the  witness  was  not  entitled  to  belief, 
but  that  the  letter  in  question  was  neither  relevant  nor 
material;  that  different  inferences  might  be  drawn  from 
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it;  that  to  receive  the  letter  in  evidence  was  to  receive 
hearsay  when  direct  evidence  would  not  have  been 
allowed,  and  that  the  trial  court,  in  its  charge,  had  placed 
an  improper  construction  upon  the  letter  as  to  the 
inferences  that  might  have  been  drawn  from  it.  These 
errors,  the  Appellate  Division  stated,  were  highly 
prejudicial. 

The  People  claim  that  the  evidential  fact  was  the  act 
of  the  defendant  —  that  is,  his  sending  money  to  the 
writer  of  the  letter  in  response  to  it,  and,  as  the  defendant 
testified,  for  the  purposes  indicated  in  the  letter.  The 
purpose  for  which  the  money  was  sent  was  what 
determined  the  quality  and  nature  of  the  defendant's 
act,  and  that  the  quality  of  the  act  could  be  ascertained 
only  by  reference  to  the  letter,  in  response  to  which 
and  for  the  purposes  indicated  in  it,  the  defendant  con- 
ceded he  sent  the  money.  To  show  the  quaUty  of  this 
act,  the  letter  was  a  necessary  piece  of  evidence.  {People 
V.  Hughes,  137  N.  Y.  29,  39.) 

Mere  letters  written  by  one  person  to  another,  without 
anything  more,  are  of  no  probative  value  as  to  the 
credibility  of  the  recipient  or  his  acquiescence  in  the 
schemes  contained  therein.  When,  however,  the  recipient 
acts  in  compliance  with  the  scheme  outlined  in  the  letter 
and  admits  that  his  action  was  in  furtherance  of  the 
purpose  of  the  writer,  by  his  own  acts  and  admission 
he  has  adopted  the  scheme  and  purpose  of  the  letter-writer 
as  his  own,  and  his  credibility  as  a  witness  may  depend 
on  the  quality  of  the  act  accomplished  or  sought  to  be 
accomplished  through  his  aid  and  with  his  acquiescence. 
Such  a  letter  then  becomes  material  and  is  of  great 
importance. 

Had  the  accused  denied  sending  the  money  or  taking 
any  action  in  response  to  the  letter  of  Leo  Stein,  the  letter 
\voald  have  been  clearly  inadmissible.  The  prosecution 
would  have  been  bound  by  the  defendant's  answer. 
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When,  however,  the  defendant,  without  objection, 
admits  that  he  acted  on  the  letter,  there  the  purpose 
of  his  act  becomes  material.  In  response  to  the  inquiry, 
did  he  forward  the  money  for  the  purposes  indicated 
in  this  letter,  the  defendant  answered,  ''  Yes.''  By  his 
answer  he  adopted  the  letter  as  expressing  his  purpose 
for  sending  the  money.  Defendant  could  have  explained 
his  purpose  or  the  purposes  set  forth  in  the  letter  so  as 
to  claim  his  a-ct  to  have  been  perfectly  proper  and  such 
as  should  not  affect  his  credibiUty.  He  did  not  attempt 
any  explanation,  although  his  opportunity  was  ample. 
Having,  by  his  testimony,  adopted  the  letter  as  to  its 
purposes,  it  became  an  admission  made  by  the  defendant 
just  as  though  he  had  himself  written  his  purposes  and 
signed  it.  It  was  the  duty  of  the  jury  to  spell  out  the 
purpose  as  set  forth  in  the  letter  and  to  decide  as  to 
how  that  purpose  affected  the  credibility  of  the  defendant 
as  a  witness.  This  was  clearly  set  forth  by  the  trial 
court.  The  decision  of  the  jury,  unless  clearly  against 
the  evidence,  must  be  conclusive  as  to  facts. 

We  refer  briefly  to  the  contents  of  the  letter  to  gather 
the  purpose  of  the  defendant.  The  ^\Titer  tells  the 
defendant  whom  he  addresses  on  terms  of  intimacy  that 
he  is  in  jail;  his  trial  set  for  January  15th;  he  is  '^  fiat 
broke  ''  and  if  he  could  ^'  beat  his  case,"  it  would  ^^  clean  '' 
the  defendant  also.  He  then  states:  ^'  I  believe  I  can 
beat  my  case  if  I  had  a  couple  of  witnesses.  I  have 
advertised  for  weeks,  and  have  had  no  return  from  that 
full  car.  I  was  just  about  discouraged,  when  a  kindly 
act  found  two  witnesses  whose  evidence  should  clear 
me.  But  they  recjuire  no  less  than  $25  apiece,  or  no 
less  than  $50.     Fifty  dollars  for  both  of  them.'' 

The  letter  then  proceeds  to  say  that  he  had  been  told 
that  with  his  ''  priors  "  he  would  receive  life  if  he  was 
found  guilty  by  a  jury  and  had  been  told  that  if  he  stood 
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trial  he  ought  to  expect  the  limit  after  ungratefully  run- 
ning away,  but  that  if  he  would  plead  guilty,  the  "  priors '' 
would  be  withdrawn  and  he  would  receive  ten  years. 
The  letter  then  goes  on:  '^Now  I  am  awfully  lucky  to 
have  found  two  witnesses  and  Jim''  {the  defendant)  '*it 
would  be  an  awful  shame  to  have  to  go  to  trial  without 
them  for  the  sake  of  fifty  dollars.  It  is  of  great  material 
benefit  for  you  to  have  Bejington  made  a  Uar  in  my  case 
and  to  win  my  case  is  to  win  yours.  Therefore,  Jim,  for 
God's  sake,  beg,  borrow  or  steal  this  $50  and  send  it  by 
wire  at  once,  for  time  is  valuable  and  I  am  to  be  tried  on 
January  15,  1914." 

The  letter  then  proceeds  to  say  that  if  the  defend- 
ant fails  him  for  mercenary  motives  he  is  lost  as  he 
knows  no  one  else,  and  that  if  the  defendant  fails  him 
he  will  never  have  a  day's  luck  and  "  then  you  who 
are  in  on  the  fall  have  let  me  go  to  the  stir  for  the  sake 
of  $50."  And  again:  '^However,  you  may  be  brought 
back  here  and  these  witnesses  may  have  beat  both  our 


cases." 


It  is  difficult  to  perceive  how  any  innocent  purpose 
can  be  attributed  to  this  letter,  although  the  question 
was  properly  left  with  the  jury.  The  defendant  received 
a  request  from  a  man  in  jail,  awaiting  trial  apparently 
for  a  serious  offense,  in  view  of  the  sentenca  he  expected 
to  receive  if  he  pleaded  guilty,  which  is  stated  in  his 
letter,  and  wants  to  obtain  two  witnesses  who  will  give 
testimony  to  aid  him  in  his  defense  and,  as  he  puts 
it,  ^'to  beat  his  case"  which  will  also  be  of  benefit 
to  the  defendant  as  it  will  ^'  beat  "  the  case  against  him 
likewise. 

While  he  does  not  specify  the  purposes  for  which  the 
S50  is  to  be  used,  it  is  quite  clear  that  an  inference  may 
be  drawn  from  the  letter  that  it  was  to  buy  the  testimony 
or  was  to  pay  the  witnesses  to  commit  perjury.  The 
defendant  makes  no  other  explanation. 
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The  Appellate  Division  says  the  letter  in  question 
might  be  susceptible  of  an  innocent  interpretation.  This 
is  exceedingly  doubtful,  and  in  any  case  it  was  a  matter 
for  the  jury  to  determine  whether  the  letter  was  sent 
for  a  proper  purpose.  The  trial  court  gave  proper 
directions  stating  that  if  the  letter  was  sent  for  a  proper 
purpose,  the  ju7y  should  give  it  no  weight  at  all,  at  the 
same  time  explaining  to  the  jury  the  limited  purposes 
for  which  the  evidence  was  received.  The  evidence  w^as 
material  and  relevant.  The  test  of  its  relevancy  is 
whether  or  not  the  inference  which  it  is  sought  to  have 
drawn  from  the  testimony  is  a  fair  one.  If  it  is,  the  test 
of  relevancy  is  satisfied.  (Wigmore  on  Evid.  sees.  27, 
32,  38.)  It  is  not  necessary  that  it  should  be  conckisively 
relevant.  {Interstate  Commerce  Comm,  v.  Baird,  194  U.  S. 
25,  44.) 

The  letter  was  not  received  as  evidence  itself,  or  to 
prove  the  truth  of  the  matters  asserted  in  it.  The  fact 
which  was  sought  to  be  estal^lished  was  the  admission 
by  the  defendant  that  he  was  perfectly  willing  to  send 
money  for  an  improper  or  illegal  purpose.  He  admitted 
the  sending  of  the  money  and  said  it  was  for  the  purposes 
indicated  in  the  letter.  It  then  became  necessary  to 
show  the  natui'e  and  (juahty  of  what  was  to  be  done  in 
accordance  with  the  letter,  for  which  the  defendant  had 
sent  the  mone^^  The  interpretation  of  the  defendant's 
purpose  from  the  terms  of  the  letter  was  for  the  jury, 
just  as  though  the  defendant  had  made  the  statements 
contained  in  the  letter  to  the  jury  to  explain  his  purpose 
and  this  was  done. 

The  letter  was  not  admissible  to  prove  that  the  defend- 
ant was  guilty  of  another  crime  and  it  was  not  offered 
for  that  purpose.  The  position  of  a  defendant  is  far 
different  when  he  becomes  a  witness  in  his  own  behalf 
than  when  he  does  not  and  stands  upon  his  right  to 
refuse  to  testify.      He    is   surrounded  with    safeguards, 
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but  by  becoming  a  witness  the  defendant  puts  his  credi- 
bihty  in  issue  as  does  any  other  witness.  He  may  be 
subjected  to  the  same  cross-examination  as  any  other 
witness.  He  may  be  questioned  and  compelled,  unless 
he  claims  his  privilege,  to  disclose  any  vicious  or  criminal 
act  of  his  life  for  the  purpose  of  impeaching  his  credibility 
in  his  capacity  as  a  witness.  {People  v.  Tice,  131  N.  Y. 
651;  People  v.  McCormick,  135  N.  Y.  663,  664;  People 
V.  Webster,  139  N.  Y.  73,  84;  People  v.  DeGarmo,  179 
N.  Y.  130,  134;  People  v.  Hinksman,  192  X.  Y.  421,  432, 
433;  People  v.  Rosenheimer,  209  N.  Y.  115,  123;  People 
V.  Richardson,  222  N.  Y.  103,  107;  Wigmore  on  Evid. 
sees.  61,  889,  890,  2207.) 

When  a  defendant  takes  the  witness  stand  in  his  own 
behalf,  he  waives  the  constitutional  privilege  against 
compulsory  self-incrimination.  {People  v.  Trybus,  219 
N.  Y.  18;  People  v.  Rosenheimer,  209  N.  Y.  115,  123.) 
It  is  true  that  this  waiver  probably  extends  only  to  mat- 
ters that  are  relevant  to  the  charge  on  trial;  that  is, 
not  to  collateral  matters,  that  is,  facts  affecting  merely 
credibility  (Wigmore  on  Evid.  sec.  2276;  People  v. 
Webster,  139  N.  Y.  73,  84),  but  unless  the  privilege  is 
claimed  a  witness  who  may  be  the  defendant  at  the 
same  time  may,  like  any  other  witness,  be  compelled 
to  testify  to  specific  acts  for  the  purpose  of  affecting 
his  credibility  as  a  witness.  {People  v.  DeGarmOy  179 
N.  Y.  130, 134.)  In  the  instant  case,  there  was  no  claim 
or  privilege. 

The  cases  referred  to  in  the  Appellate  Division  opmion, 
referring  to  proof  of  other  crimes,  are  not  applicable  here. 
The  letter  was  not  admitted  as  evidence  of  another  crime, 
but  evidence  attacking  the  credibility  of  the  defendant 
as  a  witness.  In  his  charge  to  the  jury,  the  trial  court 
properly  left  this  question  to  the  jury  to  decide. 

The  judgment  of  the  Appellate  Division  should  be 
reversed,  and  that  of  the  trial  court  affirmed. 
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McLaughlin,  J.  (dissenting).  I  dissent  and  vote  to 
affirm  the  judgment  appealed  from  on  the  opinion  of 
Mr.  Justice  Page  at  the  Appellate  Division  (186  App. 
Div.  248). 

HiscocK,  Ch.  J.,  Cardozo  and  Crane,  JJ.,  concur 
with  Elkus,  J.;  McLaughlin,  J.,  reads  dissenting 
memorandum;  Chase  and  Hogan,  JJ.,  dissent  generally. 

Judgment  reversed,  etc. 


Sexauer  &  Lemke,  Respondent,  v,  Luke  A.  Burke  & 
Sons  Company  et  al.,  Defendants,  and  Globe  Indem- 
nity Company,  Appellant. 

Mechanic's  lien  —  New  York  (city  of)  —  free  library  —  no  lien 
can  be  had  against  such  building  or  the  money  in  hands  of 
the  building  committee  for  labor  and  materials  furnished 
the  contractor  —  such  building  is  a  public  building  on  land 
of  city  and  there  are  no  corporate  moneys  in  hands  of  the 
committee. 

Under  the  authority  of  chapter  580  of  the  Laws  of  1901,  a  contract 
was  made  between  the  city  of  New  York  and  a  committee  designated 
by  a  proposed  donor  and  acting  as  his  agents,  by  which  the  city 
agreed  to  acquire  and  provide  the  sites  for  free  pubHc  libraries.  The 
committee  agreed  to  erect  and  equip  the  buikiings  through  funds 
to  be  contributed  by  the  donor  and  without  cost  to  th«  city.  Acting 
as  agents  of  the  donor  that  committee  then  made  another  contract 
with  a  building  company,  as  general  contractor,  for  the  erection  and 
equipment  of  a  library  at  Eastern  Parkway,  Brooklyn.  The  plaintiff, 
having  furnished  labor  and  materials  to  the  builder,  claims  the  benefit 
of  a  lien  upon  the  balance  due  to  the  builder  in  the  hands  of  the  com- 
mittee. Held,  that  there  is  no  lien  on  the  building  by  force  of  consent 
to  the  improvement,  for  the  improvement  is  a  public  one  on  the  land 
of  a  municipal  corf)oration.  (Lien  Law,  §  2;  Cons.  Laws,  ch.  33.) 
There  is  none  on  the  corporate  moneys,  for  no  corporate  moneys  are 
applicable  to  the  contract.  There  is  none  on  the  moneys  due  from  the 
committee  to  the  builder,  from  one  contractor  to  another,  for  none  is 
given  by  the  statute.  The  failure  of  a  mechanic's  lien  involves  the 
failure  of  the  sc^curity  which  was  to  be  a  substitute  for  the  lien  if  valid. 

Sexauer  d*  Lemke  v.  Burke  ct  Sons  Co.,  1S2  App.  Div.  924,  reversed. 

(Argued  March  I,  1920;  decided  April  13,  1920) 
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Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  April  9,  1918,  unanimously  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Daniel  Combs  for  appellant.  The  trial  court  erred  in 
finding  that  a  valid  Hen  was  established  under  section  5 
of  the  Lien  Law.  (Cons.  Laws,  ch.  33.)  As  the  city  of 
New  York  is  the  valid  owner  of  the  real  estate  no  vaUd 
lien  could  be  acquired  under  section  3  of  the  Lien  Law. 
(Leonard  v.  Reynolds,  71  N.  Y.  498;  Poillon  v.  Mayer, 
47  N.  Y.  666.)  As  no  valid  lien  can  be  established, 
there  can  be  no  recovery  on  the  bonds  given  by  the 
appellant.  {Casey  v.  Connors  Bros.  Construction  Co.,  53 
Misc.  Rep.  101;  Upton  v.  United  Engineering  &  Con- 
struction Co,,  72  Misc.  Rep.  541;  Fitzpatrick  v.  Devlin,  81 
Misc.  Rep.  556;  McKeefrey  v.  Cudley,  83  Misc.  Rep.  481; 
Berger  Mfg.  Co.  v.  City  of  N.  Y.,  206  N.  Y.  24;  Milliken 
Bros.,  Inc.,  v.  City  of  N.  Y.,  201  N.  Y.  65.) 

Joab  H.  Banton  for  respondent.  The  facts  in  this  case 
would  sustain  a  decree  establishing  a  lien  in  favor  of  plain- 
tiff either  as  one  against  a  contract  for  a  public  improve- 
ment, or  as  one  against  private  property.  (Schaghticoke 
Powder  Co.  v.  G.  &  J.  Ry.  Co.,  183  N.  Y.  306.) 

Cardozo,  J.  The  plaintiff  furnished  labor  aiid  mate- 
rials which  have  gone  into  the  construction  of  one  of 
the  public  libraries  of  the  city  of  New  York.  The 
statute  does  not  permit  the  enforcement  of  a  mechanic's 
lien  against  the  land  and  buildings  of  a  municipal  cor- 
poration (Lien  Law,  sees.  2,  5;  Consol.  Laws,  chap.  33; 
Leonard  v.  Raynolds,  71  X.  Y.  498).  It  does  permit  the 
enforcement  of  such  a  lien  against  mone3^s  of  the  munic- 
ipal corporation  applicable  to  the  construction   of  the 
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improvement  (Lien  Law,  sec.  5).  The  question  is  whether 
there  are  any  such  moneys  to  which  a  Hen  can  attach. 

In  or  about  1901,  Andrew  Carnegie  announced  his 
willingness  to  construct  free  public  libraries  for  the  city 
of  New  York,  if  the  city  would  provide  the  sites.  By 
L.  1901,  ch.  580,  the  legislature  empowered  the  city  to 
enter  into  contracts  to  that  end  either  with  Mr.  Carnegie 
himself  or  with  any  person  or  persons  designated  by  him. 
Under  the  authority  of  that  statute,  a  contract  was 
made  between  the  city  of  New  York  and  a  committee 
designated  by  Mr.  Carnegie  and  acting  as  his  agents. 
The  city  agreed  to  acquire  and  provide  the  sites.  The 
committee  agreed  to  erect  and  equip  the  buildings  through 
funds  to  be  contributed  by  Mr.  Carnegie  and  without 
cost  to  the  city.  The  same  committee,  still  acting  as 
agents  of  Mr.  Carnegie,  then  made  another  contract 
with  a  building  company,  as  general  contractor,  for  the 
erection  and  equipment  of  a  library  at  Eastern  Parkway, 
Brooklyn.  The  plaintiff,  having  furnished  labor  and 
materials  to  the  builder,  claims  the  benefit  of  a  lien  upon 
the  balance  due  to  the  builder  in  the  hands  of  the  com- 
mittee. The  lien  has  been  sustained  upon  the  theory 
that  in  substance,  if  not  in  form,  moneys  owing  by  the 
committee  are  owing  by  the  city. 

We  reach  a  different  conclusion.  The  statute  says 
that  ^^  a  person  performing  labor  for  or  furnishing  materials 
to  a  contractor,  his  subcontractor  or  legal  representative, 
for  the  construction  of  a  public  improvement  pursuant 
to  a  contract  by  such  contractor  with  the  state  or  a 
municipal  corporation,  shall  have  a  lien  *  *  *  upon 
the  moneys  of  the  state  or  of  such  corporation  applicable 
to  the  construction  of  such  improvement,  to  the  extent 
of  the  amount  due  or  to  become  due  on  such  contract " 
(Lien  Law,  sec.  5).  Notice  of  the  lien  must  be  filed 
*^with  the  head  of  the  department  or  bureau  having 
charge  of  such  construction  and  with  the  comptroller 
of  the  state  or  with  the  financial  officer  of  the  municipal 
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corporation,  or  other  officer  or  person  charged  with  the 
custody  and  disbursements  of  the  state  or  corporate 
funds  appUcable  to  the  contract  under  which  the  claim 
is  made''  (sec.  12).  No  moneys  of  the  state  or  of  a 
municipal  corporation  are  appUcable  to  the  construction 
of  this  improvement.  No  officer  or  other  person  is 
charged  with  the  custody  and  disbursement  of  any  state 
or  corporate  funds  appUcable  thereto.  The  city  of  New 
York  did  not  agree  to  construct  this  building  or  to  assume 
any  UabiUty  incidental  to  construction.  Mr.  Carnegie 
did  not  agree  to  set  apart  a  fund  in  trust  for  the  benefit 
of  the  city,  or,  in  distributing  his  payments,  to  become  a 
trustee  of  pubUc  moneys.  His  contract  was  just  the 
contrary.  His  contract  was  to  build,  not  with  pubUe 
moneys,  but  with  his  own.  They  did  not  cease  to  be 
his  own  because  the  motive  of  his  contract  was  not 
profit,  but  benevolence.  In  legal  effect,  the  situation  is 
the  same  as  if  he  had  been  a  contractor  for  hire,  and 
had  received  payment  in  advance  (Lien  Law,  sec.  7; 
Carman  v.  Mclncrow,  13  N.  Y.  70;  Herrmann  &  Grace  v. 
Hillman,  203  N.  Y.  435) .  What  the  plaintiff  seeks  is  not  a 
Uen  upon  moneys  owing  by  an  owner.  What  it  seeks  is 
a  lien  upon  moneys  owing  by  a  third  person  with  whom  an 
owner  has  contracted.  The  legislature  might  create  such 
a  Uen.  It  has  not  done  so  yet.  It  fastens  no  charge 
upon  moneys,  the  price  of  an  improvement,  however 
clearly  identified,  when  once  they  have  passed  into  the 
hands  of  contractors  or  subcontractors.  That  is  true 
whether  the  improvement  be  public  or  private.  It 
charges  the  moneys  at  the  source,  while  stiU  owing  by 
the  owner,  and  stops  the  pursuit  when  his  UabiUty  is 
ended.  The  plaintiff,  therefore,  is  in  the  same  pUght 
as  any  other  materialman  who  finds  his  lien  cut  off  by 
payment  or  satisfaction  between  owner  and  contractor, 
with  no  opportunity  under  the  law  to  follow  the  fund 
farther  (Carman  v.  Mclncrow;  Herrmann  &  Grace  v.  Hill- 
man,  supra).     All  that  section  5  of  the  statute  does  is  to 
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place  lienors  in  the  shoes  of  the  contractor,  by  subrogating 
them  to  the  latter^s  right,  if  any,  to  enforce  payment 
by  the  city  {Mayor,  etc. ^  of  N.  Y.  v.  Crawford,  111  N.  Y. 
638,  642) .  Subrogation  is  impossible  when  there  is  nothing 
to  which  the  claimant  can  be  subrogated. 

In  these  circumstances,  the  plaintiff's  lien  must  fail 
for  lack  of  any  subject-matter  to  which  it  can  attach. 
There  is  no  lien  on  the  building  by  force  of  consent  to 
the  improvement  {McKulty  Bros.  v.  Offcrman,  221  N.  Y. 
98),  for  the  improvement  is  a  public  one  on  the  land  of 
a  municipal  corporation  (Lien  Law,  sec.  2).  There  is 
none  on  the  corporate  moneys,  for  no  corporate  moneys 
are  applicable  to  the  contract.  There  is  none  on  the 
monevs  due  from  the  committee  to  the  builder,  from  one 
contractor  to  another,  for  none  is  given  by  the  statute. 
We  are  not  unmindful  of  our  duty  to  construe  the  statute 
Uberally  (Lien  Law,  sec.  23).  Freedom  to  construe  is 
not  freedom  to  amend.  We  should  be  amending  rather 
than  construing  if  we  hold  that  a  lien  charged  by  statute 
upon  one  fund  may  be  charged  by  judges  upon  another. 

Some  subsidiary  points  are  made  by  the  respondent, 
but  they  do  not  change  the  result.  The  building  contract 
gave  the  committee  the  privilege  of  withholding  payments 
from  the  builder  until  liens  had  been  discharged.  That 
privilege  could  not  create  a  lien  if  none  would  otherwise 
exist.  The  builder  gave  a  bond  to  discharge  ^^  the  alleged 
Uen,''  conditioned  for  the  payment  of  any  judgment  in 
an  action  of  foreclosure.  The  failure  of  the  lien  involves 
the  failure  of  the  security  which  was  to  be  a  substitute 
for  the  hen  if  vahd  {Morton  v.  Tucker,  145  N.  Y.  244; 
MillikenBros,,Inc.,Y.  City  of  N.  F.,  201  N.  Y.  65;  Berger 
Mfg.  Co.  V.  City  of  N.  F.,  206  N.  Y.  24,  30,  33). 

The  judgment  of  the  Appellate  Division  and  that  of 
the  Special  Term  should  be  reversed,  and  the  complaint 
dismissed,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  McLaughlin, 
Crane  and  Elkus,  JJ.,  concur. 

Judgments  reversed,  etc. 
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In  the  Matter  of  the  Application  of  David  Hirshfield, 
Commissioner  of  Accounts  of  the  City  of  New  York, 
Appellant,  for  a  Warrant  of  Arrest  and  Commitment 
of  Stephen  J.  Hanley,  Respondent. 

New  York  (city  of)  —  examination  of  accounts  of  departments 
and  officers  of  city  —  commissioner  of  accounts  may  compel 
the  attendance  of  witnesses  who  are  not  employees  or  officers 
of  the  city. 

The  authority  of  the  commissioner  of  accounts  of  the  city  of  New 
York  to  compel  the  attendance  of,  to  administer  oaths  to  and  to 
examine  such  persons  as  he  may  deem  necessary,  as  witnesses,  for  the 
purpose  of  ascertaining  facts  in  connection  with  the  examination  of 
the  accounts  and  methods  of  the  departments  and  officers  of  the  city 
and  of  the  counties  constituting  the  city  (L.  1901,  ch.  466,  amd.  L. 
1916,  ch.  517,  §  119)  is  not  confined  to  officers  and  employees  of  the 
city. 

Matter  of  Hirshfield  v.  Hanley,  189  App.  Div.  887,  reversed. 

(Argued  February  24,  1920;  decided  April  13,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  October  17,  1919,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  for  a  warrant  of  arrest 
and  commitment  of  Stephen  J.  Hanley. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  P,  Burr,  Corporation  Counsel  {John  F.  O^BrieUy 
William  A,  Walling  and  John  Lehman  ^oi  counsel),  for 
appellant.  The  courts  below  have  erred  in  respect  to 
the  meaning  and  intent  of  section  119,  Greater  New  York 
charter.  The  provisions  of  that  section  empower  the 
commissioner  of  accounts  to  examine  persons  other  than 
municipal  officers  or  employees.  {Matter  of  Hertle,  120 
App.  Div.  717;  190  N.  Y.  531;  Matter  of  Hirshfield,  227 
X.  Y.  297;  Matter  of  Wallstein,  178  App.  Div.  140; 
Matter  of  Foster,  68  Misc.  Rep.  120;  139  App.  Div.  769; 
Matter  of  Phillips,  143  App.  Div.  522.) 
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Leonard  M.  Wallstein  and  Ralph  M,  Frink  for  City 
Government  Committee  of  the  Citizens  Union  of  New 
York  City.  The  jurisdiction  of  the  commissioner  of 
accounts,  as  defined  by  section  119  of  the  Greater  New 
York  charter,  is  not  so  Hmited  as  to  persons  as  to  exclude 
his  right  to  examine  any  who  are  not  city  officials  or 
employees  in  relation  to  a  subject-matter  concerning 
which  his  jurisdiction  is  indisputable.  {Matter  of  Hertle, 
120  App.  Div.  717;  190  N.  Y.  531;  Matter  of  Wallstein  v. 
Hellenstein,  N.  Y.  L.  J.  Nov.  24,  1914;  Matter  of  Wallstein 
V.  Beckj  N.  Y.  L.  J.  Nov.  25,  1914;  People  v.  Tillman, 
139  App.  Div.  572;  201  N.  Y.  598;  Matter  of  McAdam, 
5  N.  Y.  Supp.  387;  54  Hun,  637.) 

Jeremiah  T.  Mahoney  and  J.  Archer  Hodge  for  respond- 
ent. The  commissioner  of  accounts  of  the  city  of  New 
York  has  no  authority  under  section  119  of  the  Greater 
New  York  charter,  nor  by  any  other  provision  of  law,  to 
summon  before  him  any  private  individual  not  in  the 
employ  of  or  connected  in  any  way,  contractual  or  other- 
wise, with  the  city,  for  the  purpose  of  giving  testimony 
concerning  any  one  of  the  city  departments  under  investi- 
gation. {Matter  of  Foster,  68  Misc.  Rep.  120;  139  App. 
Div.  769;  Matter  of  Dames,  168  N.  Y.  89;  Counselman  v. 
Hitchcock,  142  U.  S.  547.) 

Collin,  J.  At  the  time  involved  in  this  proceeding 
David  Hirshfield  was  the  commissioner  of  accounts  in 
the  city  of  New  York.  The  section  of  the  charter  of 
the  city  (L.  1901,  ch.  466,  amd.  L.  1916,  ch.  517), 
which  authorized  his  appointment  defined  his  duties 
and  powers  as  follows:  '^  It  shall  be  the  duty  of  the 
commissioner  of  accounts,  once  in  three  months,  to 
make  an  examination  of  the  receipts  and  disbursements 
in  the  offices  of  the  comptroller  and  chamberlain,  in 
connection  with  those  of  all  the  departments  and  ofliccrs 
making   returns   thereto,    and   report   to   the    mayor   a 
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detailed  and  classified  statement  of  the  financial  condition 
of  the  city  as  shown  by  such  examinations.  He  shall 
also  make  such  special  examinations  of  the  accounts 
and  methods  of  the  departments  and  officers  of  the  city 
and  of  the  counties  of  New  York,  Richmond,  Queens, 
Kings  and  Bronx,  as  the  mayor  may  from  time  to  time 
direct,  and  such  other  examinations  as  the  said  conamis- 
sioner  may  deem  for  the  best  interests  of  the  city,  and 
report  to  the  mayor  and  the  board  of  aldermen  the 
results  thereof.  For  the  purpose  of  ascertaining  facts 
in  connection  with  these  examinations  he  shall  have  full 
power  to  compel  the  attendance  of  witnesses,  to  administer 
oaths  and  to  examine  such  persons  as  he  may  deem 
necessary.'^  (Section  119.)  In  the  process  of  examining 
the  accounts  of  the  department  of  taxes  and  assessments 
the  commissioner  caused  to  be  subpoenaed  as  a  witness 
the  respondent,  Hanley,  who  failed  to  obey  the  subpoena, 
and  refused  to  be  sworn  or  testify  as  a  witness  when 
brought  before  the  commissioner  imder  a  warrant  of 
attachment.  The  commissioner  thereupon  applied  to  the^ 
Special  Term  for  an  order  requiring  Hanley  to  show 
cause  why  he  should  not  be  committed  to  jail  for  his 
refusal.  The  application  was  denied  upon  the  ground, 
established  by  Hanley,  that  he,  Hanley,  was  not  an 
employee  or  ofTicer  of  the  city. 

The  ground  is  unreal.  The  language  of  the  section 
is  clear,  direct  and  absolute.  It  invests  the  commissioner 
with  full  power  to  compel  the  attendance  of,  to  administer 
oaths  to  and  to  examine  such  persons  as  he  may  deem 
necessary,  as  witnesses,  for  the  purpose  of  ascertaining 
facts  in  connection  with  the  examination.  It  is  insus- 
ceptible of  interpretation  because  in  it  there  is  no 
ambiguity.  Neither  the  language  itself  nor  the  history 
of  the  origin  and  development  of  the  enactment  nor  the 
conditions  nor  evil  which  the  enactment  was  intended 
to  assist  in  remedying,  create  uncertainty  in  its  meaning. 
Viewed  from  the  standpoint  of  the  literal  sense  of  its 
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language  it  does  not  work  an  unjust  or  unreasonable 
result  —  a  result  which  causes  an  obscurity  of  meaning 
calling  for  judicial  interpretation.  It  is  true  that  it 
gives  the  commissioner  of  accounts  powers  which  may 
readily  be  used  to  transcend  its  expressed  and  legitimate 
purpose.  Those  who  are  made  witnesses  in  virtue  of 
those  powers  are  entitled  to  all  the  privileges  and  protec- 
tion extended  by  the  law  to  witnesses  in  judicial  pro- 
ceedings and  the  courts  should  and  will  be  quick  and 
firm  in  halting  the  exercise  of  those  powers  for  irrelevant, 
illegitimate  or  oppressive  examinations  or  purposes. 
(Matter  of  Barnes,  204  N.  Y.  108.) 

The  orders  should  be  reversed  and  the  motion  granted, 
with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  HoGAN,  Pound,  McLaughlin, 
Andrews  and  Elkus,  J  J.,  concur. 

Orders  reversed,  etc. 


Morris  Jasper,  Appellant,  v,  Jacob  Rozinski,  Respond- 
ent, Impleaded  with  Others. 

Equity  —  creditor's  biU  —  bankruptcy  —  when  equitable  lien 
acquired  by  creditor's  bill  not  affected  by  subsequent  proceed- 
ings in  bankruptcy  against  judgment  debtor  —  judgment  — 
when  party  to  action  in  foreclosure  not  bound  by  judgment 
therein. 

1.  An  equita])le  lieu  acquired  by  a  creditor's  bill  is  not  affected  by 
subsequent  proceedings  in  bankruptcy,  where  the  creditor  obtained  his 
judgment  against  the  bankrupt  and  commenced  his  action  as  a  judg- 
ment creditor  more  than  four  months  before  the  filing  of  a  petition  in 
bankruptcy. 

2.  This  is  an  action  by  a  judgment  creditor  to  set  aside  for  fraud 
several  conveyances,  including  a  mortgage  and  an  assignment  of  the 
mortgage.  Th(»  demand  for  judgment  is  not  only  that  the  conveyances 
be  set  aside,  ))ut  that  plaintiff  have  leave  to  issue  exc^cution  against 
the  property  included  in  the  deeds  as  provided  l^y  chapter  13  of  the  (>ode 
of  Civil  Procedure,  and  also  that  the  plaintiff  havc^  judgment  against 
the  defendants  for  the  amount  of  his  judgment  and  interest.     At  the 
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time  of  the  delivery  of  one  of  the  conveyances  claimed  and  found  to 
be  fraudulent,  the  judgment  debtor  took  a  mortgage  from  the  grantee 
and  thereafter  assigned  it  to  a  third  person.  The  judgment  debtor 
was  subsequently  declared  a  bankrupt.  Thereafter  the  assignee  of 
the  mortgage  commenced  an  action  for  its  foreclosure,  making  the 
plaintiff  herein  a  party  thereto  although  he  had  no  interest  in  the  prop- 
erty covered  by  the  mortgage;  neither  was  he  a  necessary  party. 
There  is  no  special  allegation  as  to  his  interest,  the  complaint  contain- 
ing the  usual  allegation  that  he  had  or  claimed  a  lien  on  the  premises 
subsequent  to  the  mortgage.  This  _  plaintiff  did  not  appear  in  the 
action.  A  stipulation  was  made  between  the  plaintiff  in  that  action 
and  the  trustee  in  bankruptcy  of  the  judgment  debtor  by  which  each 
was  given  an  interest  in  the  proceeds  of  the  mortgage,  and  judgment 
having  been  entered  accordingly  each  received  the  stipulated  sum. 
On  the  trial  of  this  action  the  deed,  mortgage  and  assignment  were 
found  to  have  been  fraudulent  as  to  this  plaintiff  and  a  judgment  was 
entered  for  an  accounting  by  the  assignee  of  the  mortgage  and  a 
recovery  by  plaintiff  against  him  of  the  amount  of  the  judgment. 
Held,  that  the  plaintiff's  claim  of  fraud  in  the  transfers  was  neither 
tendered  as  an  issue,  litigated  or  in  any  way  determined  by  the  fore- 
closure action,  and  he  is  not  prevented  from  continuing  this  action  to 
judgment  because  ho  failed  as  a  defendant  in  the  foreclosure  action 
to  appear  and  affirmatively  establish  the  fraud  therein.  Held,  further^ 
that  plaintiff  by  filing  his  proof  of  claim  in  the  bankruptcy  proceeding 
did  not  intend  to  and  did  not  waive  his  cause  of  action  for  fraud.  He 
may  follow  the  proceeds  of  the  sale.  ( Tax  Lien  Company  of  N.  Y.  v. 
SchuUze,  213  N.  Y.  9,  12,   followed.) 

Jasper  v.  Rozinski,  182  App.  Div.  365,  reversed. 

(Submitted  T^Iarch  3,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  entered  April  13,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  directing  a  dismissal  of  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

A.  S.  Marcuson  and  S,  J,  Rawak  for  appellant.  The 
judgment  of  foreclosure  was  not  a  bar.     {Bell  v.  Merri- 
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field,  109  N.  Y.  202;  Dawley  v.  Brown,  79  N.  Y.  390; 
Frost  V.  Koon,  30  N.  Y.  A2S;  Merchants  Bank  v.  Thompson, 
55  N.  Y.  11;  Jacobie  v.  Mickel,  144  N.  Y.  237;  Code  Civ. 
Pro.  §  1207;  Clapp  v.  McCabe,  155  N.  Y.  525;  Mathotv. 
Turtel,  102  App.  Div.  42Q]  Lawrence  Mfg.  Co,  v.  Janesville 
Mills,  138  U.  S.  561;  Texas  Pacific  v.  So.  Pacific  Co., 
137  U.  S.  56;  Cuccnrullo  v.  Societa  Italiana,  102  App.  Div. 
276.)  The  plaintiff^s  claim  being  in  hostility  to  the 
mortgage  and  prior  in  right  to  the  proceeds  thereof,  the 
foreclosure  suit  was  not  a  proper  action  in  which  to  Uti- 
gate  the  claim.  {A^at.  F.  Ins.  Co.  v.  McKay,  21  N.  Y. 
191;  Merchants  Bank  v.  Thompson,  55  N.  Y.  11;  Metro. 
Trust  Co.  V.  Dolgeville,  34  Misc.  Rep.  358;  Roarty  v. 
McDermott,  84  Hun,  527;  Clapp  v.  McCabe,  155  N.  Y. 
532;  Emigrant  Bank  v.  Reilly,  75  N.  Y.  127;  Broivn  v. 
Gallaudet,  80  X.  Y.  413;  Cantoni  v.  Foster,  12  Misc.  Rep. 
381;  Meyerhoffer  v.  Baker,  121  App.  Div.  797.) 

Abraham  I.  Spiro  for  respondent.  The  judgment  in 
the  foreclosure  suit  is  a  bar  to  this  action.  {Barber  v. 
Kendall,  158  X.  Y.  401;  Candee  v.  Lord,  2  X.  Y.  269; 
Wills  V.  Fairchild,  19  J.  &  S.  405;  Egleston  v.  Knicker- 
bocker, 6  Barb.  458;  Ellis  v.  Lyceum,  62  Hun,  622;  Allis 
V.  Davidson,  23  Minn.  442;  Lagrave  v.  HclUnger,  144 
App.  Div.  397,  402;  Lorillard  v.  Clyde,  122  X.  Y.  41; 
Nicholas  v.  Lord,  193  X.  Y.  388.)  Plaintiff  could  have 
litigated  the  validity  of  the  bond  and  mortgage  and  the 
assignment  in  the  foreclosure  suit.  (Thomas  on  Mort- 
gages, §  897;  Jenkins  v.  Good  C.  &  M.  Co.,  56  App. 
Div.  573;  Bell  v.  M err i field,  109  X.  Y.  202;  Brown  v. 
Gallaudet,  79  X.  Y.  390;  Reich  v.  Cochran,  151  X.  Y.  122, 
126;  Grifiln  v.  L.  /.  R.  R.,  102  X.  Y.  449;  Pray  v.  Hege- 
man,  98  X.  Y.  351 ;  Brown  v.  Mayor,  66  X.  Y.  385 ;  Mutual 
Life  Ins.  Co.  v.  0' Donnell,  146  X^.  Y.  275;  Culross  v. 
Gibbins,  130  X.  Y.  447.)  Appellant  waived  all  rights  to 
claim  a  lien  on  the  property  affected  by  the  mortgage  in 
question  by  proving  his  claim  on  his  judgment  against 
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Krulewitch,  in  the  bankruptcy  of  the  latter,  as  an  unse- 
cured claim.  {Ansonia  Co.  v.  Babbitty  74  N.  Y.  395; 
Matter  of  Burr  Mfg.  &  S.  Co.,  32  Am.  Bankr.  Rep.  708.) 

Chase,  J.  This  is  an  action  by  a  judgment  creditor 
to  set  aside  for  fraud,  several  conveyances,  including  a 
mortgage  for  $5,000  and  an  assignment  of  that  mortgage. 
The  demand  for  judgment  is  not  only  that  said  convey- 
ances be  set  aside,  but  that  plaintiff  have  leave  to  issue 
execution  against  the  property  included  in  the  deeds  as 
provided  by  chapter  13  of  the  Code  of  Civil  Procedure, 
and  also  that  the  plaintiff  have  judgment  against  the 
defendants  for  the  amount  of  his  judgment  and  interest. 

On  September  19,  1914,  the  plaintiff  obtained  a  judg- 
ment against  the  defendant  Sam  A.  Krulewitch  for 
$1,055.65.  It  was  docketed  September  19,  1914,  and 
execution  was  issued  thereon  which  was  returned  wholly 
unsatisfied.  In  the  months  of  August  and  September, 
1914,  prior  to  plaintiff  obtaining  his  said  judgment,  the 
defendant  Sam  A.  Krulewitch  transferred  to  others  three 
pieces  of  real  property  theretofore  owned  by  him.  Among 
the  pieces  of  real  property  so  transferred  was  the  piece 
at  No.  21  East  One  Hundred  and  Twelfth  street.  The 
conveyance  thereof  was  made  on  August  12,  1914,  to 
the  defendant  Berkowitz  expressly  subject  to  a  mortgage 
for  $13,000.  At  the  time  of  the  delivery  of  said  deed 
to  the  defendant  Berkowitz,  he  gave  back  to  the  defendant 
Sam  A.  Krulewitch  a  mortgage  on  the  property  of  $5,000 
dated  the  same  day  as  the  deed  and  it  was  duly  recorded. 

Said  defendant  Krulewitch  on  the  17th  day  of 
September,  1914,  assigned  the  mortgage  so  given  by 
Berkowitz  to  the  defendant  Rozinski  and  the  assignment 
was  duly  recorded. 

After  the  return  of  said  execution  against  KJnilewitch 
the  plaintiff  commenced  a  proceeding  supplementary  to 
said  execution,  and  thereafter  and  in  November,  1914, 
this  action,  and  more  than  four  months  after  September 
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10,  1914,  and  the  commencement  of  this  action,  bank- 
ruptcy proceedings  were  commenced  against  Krulewitch 
and  he  was  declared  a  bankrupt  and  a  trustee  in  bank- 
ruptcy was  duly  appointed.  It  does  not  appear  that 
the  plaintiff  filed  a  notice  of  the  pendency  of  this  action. 

On  the  24th  day  of  March,  1916,  more  than  a  year 
after  the  alleged  fraudulent  transfers  and  the  commence- 
ment of  this  action,  the  defendant  Rozinski  commenced 
an  action  to  foreclose  the  said  $5,000  mortgage. 

So  far  as  appeared  of  record,  when  the  foreclosure 
action  was  commenced,  the  plaintiff  in  this  action  had 
no  interest  in  the  property  covered  by  the  mortgage, 
neither  was  he  a  necessary  party  to  the  action. 

There  are  no  special  allegations  in  the  complaint  to 
show  why  the  plaintiff  was  made  a  party  thereto.  The 
complaint  contains  the  usual  allegation  that  the  defend- 
ants ^^  and  each  of  them  have  or  claim  to  have  some 
interest  in  or  lien  upon  said  mortgaged  premises  or  on 
some  part  thereof,  which  interest  or  lien,  if  any,  has 
accrued  subsequently  to  the  lien  of  the  said  mortgage  or 
is  subject  or  subordinate  thereto."  The  demand  is  the 
ordinary  demand  for  foreclosure  and  sale. 

The  trustee  in  bankruptcy  who  was  served  with  the 
summons  and  complaint,  answered  the  complaint  setting 
up  as  a  defense  that  the  transfer  of  the  mortgage  by 
Krulewitch  to  the  defendant  Rozinski  (the  plaintiff  in 
that  action)  was  fraudulent  and  without  consideration, 
and  demanded  affirmative  relief  adjudging  the  fraud, 
and  the  dismissal  of  the  complaint. 

The  plaintiff  in  this  action,  as  a  defendant  in  that 
action,  was  served  with  the  summons  and  a  notice  of 
the  object  of  the  action,  and  it  w^as  therein  stated  that 
*^No  personal  claim  is  made  against  you.^'  He  did  not 
appear  therein. 

The  issues  as  between  the  plaintiff^  in  that  action  and 
the  trustee  in  bankruptcy,  came  on  for  trial  and  a  stipu- 
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lation  was  thereupon  entered  into  between  them  without 
the  knowledge  of  the  plaintiff  herein,  which  recites  that 
the  parties  thereto  are  willing  to  compromise  the  differ- 
ences between  them,  and  it  was  therein  agreed  that  the 
plaintiff  therein  had  an  interest  in  the  mortgage  to  the 
extent  of  $1,000  and  interest,  and  that  the  mortgage 
and  all  rights  thereunder,  except  to  the  extent  of  said 
$1,000  and  interest,  belong  to  and  were  thereby  assigned 
to  the  trustee  in  bankruptcy.  Judgment  was  thereupon 
entered  as  by  default  and  upon  the  consent  of  the  trustee 
in  bankruptcy  for  the  foreclosure  of  the  mortgage,  and 
payment  was  therein  directed  from  the  proceeds  of  sale 
according  to  said  stipulation  and  assignment.  The  report 
of  sale  shows  that  the  plaintiff  therein  (Rozinski)  was 
paid  the  amount  stipulated  as  due  to  him,  and  that  the 
trustee  in  bankruptcy  was  paid  the  sum  of  $3,233.33, 
the  net  balance  of  the  proceeds  of  sale. 

Thereafter  a  supplemental  answer  was  interposed  in 
the  action  now  before  us  setting  up  the  foreclosure  action 
and  the  judgment  therein  as  res  ad  judicata  in  this  action. 
When  the  issues  in  the  action  now  before  us  came  on  for 
trial  the  judge  at  Special  Term  said  in  substance  that 
it  was  his  impression  that  plaintiff  could  not  set  aside 
the  title  of  the  purchaser  to  the  property  sold  under 
the  judgment  in  the  foreclosure  action,  to  which  counsel 
for  the  plaintiff  replied,  ^'  We  make  no  claim  now  against 
the  property/'  The  case  then  proceeded  to  trial  and 
testimony  was  taken  relating  to  the  alleged  fraudulent 
transfer  of  the  property  No.  21  East  One  Hundred  and 
Twelfth  street  by  Krulewitch  to  Berkowitz,  and  the 
mortgage  of  $5,000  given  to  Krulewitch  and  its  assign- 
ment to  Rozinski,  and  the  court  found  without  qualifica- 
tion or  reservation,  that  the  transfer  of  the  property 
itself,  the  giving  of  the  mortgage  and  the  assignment 
thereof,  were  with  intent  to  hinder,  delay  and  defraud 
the  creditors  of  Krulewitch,  and  also  that  the  deed, 
mortgage    and  assignment  were  without  consideration, 
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and  that  Krnlewitch  was  at  the  time  insolvent.  The 
court  found  the  facts  in  regard  to  the  foreclosure  action 
and  judgment,  and  judgment  was  entered  in  this  action 
for  an  accounting  by  Rozinski,  and  a  recovery  by  the 
plaintiff  herein,  against  Rozinski,  of  the  amount  of  his 
judgment  against  I^ulewitch. 

An  appeal  was  taken  therefrom  to  the  Appellate 
Division  where  the  judgment  of  the  Special  Term  was 
reversed  and  the  complaint  dismissed  ^^  Upon  the  merits, 
with  costs,  this  court  (the  Appellate  Division)  holding 
as  a  matter  of  law  that  the  judgment  specified  in  the 
'Twelfth '  finding  of  fact  (the  foreclosure  judgment)  is  a 
complete  bar  to  this  action.''  {Jasper  v.  Rozinski,  182 
App.  Div.  3G5.)  None  of  the  findings  of  fact  made  at 
the  Special  Term  were  reversed  or  modified. 

The  plaintiff  herein  did  not  seek  to  have  determined 
in  this  action  whether  the  conveyance  including  the 
mortgage  and  the  assignment  thereof  were  valid  as 
between  the  parties  thereto.  So  far  as  appears  they 
were  unassailable  as  between  them.  He  sought  to  show 
that  they  were  fraudulent  and  void  as  against  him  and 
his  judgment  and  to  have  the  court  so  adjudge.  His 
only  purpose  was  to  remove  hindrances  to  the  collection 
of  his  judgment. 

A  conveyance  or  assignment  in  writing  or  otherwise 
of  an  interest  in  real  property  with  intent  to  hinder, 
delay  and  defraud  creditors  is  void  as  against  every 
person  so  hindered,  delayed  or  defrauded.  (Real  Property 
Law  [Cons.  Laws,  ch.  50],  sec.  203.)  ^Vnd  every  such 
transfer  of  an  interest  in  personal  property  is  void  as 
against  persons  so  hindered,  delayed  or  defrauded.  (Per- 
sonal Property  Law  [Cons.  Laws,  ch.  41],  sec.  35.) 

A  general  assio;ninent  made  after  the  lien  of  a  creditor 
has  attached  by  the  filing  of  a  bill,  only  conveys  the 
property  to  the  asv<signee  subject  to  such  lien.  (Corning  v. 
White,  2  Paige,  5()7;  First  Nat,  Bank  of  Amsterdam  v. 
Shuler,  153  N.  Y.  103,  171.) 
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An  equitable  lien  acquired  by  a  creditor's  bill  is  not 
affected  by  subsequent  proceedings  in  bankruptcy,  where, 
as  in  this  case,  the  creditor  obtained  his  judgment  against 
the  bankrupt  and  commenced  his  action  as  a  judgment 
creditor  more  than  four  months  before  the  filing  of  a 
petition  in  bankruptcy.  {Metcalf  v.  Barker,  187  U.  S. 
165;  Storm  v.  Waddell,  2  Sandf.  Ch.  494.) 

We  have  presented  to  us,  therefore,  the  simple  question 
whether  the  plaintiff,  a  judgment  creditor  of  Krulewitch, 
who  duly  commenced  a  judgment  creditor's  action  to 
set  aside  conveyances  including  a  mortgage  and  an 
assignment  thereof,  which  were  in  fact  given  to  hinder, 
delay  and  defraud  the  plaintiff  in  the  collection  of  his 
judgment,  is  prevented  from  continuing  the  action  to 
judgment,  because  he  failed,  as  a  defendant  in  the  fore- 
closure action  mentioned,  to  appear  and  affirmatively 
allege  and  establish  the  fraud  in  that  action. 

The  burden  of  proof  to  show  that  a  judgment  is  res 
adjudicata  is  upon  the  one  asserting  it.  {Campbell  v. 
Consalus,  25  N.  Y.  613;  Rudd  v.  Cornell,  171  N.  Y.  114.) 

The  effect  of  making  a  person  who  claims  a  lien  or 
interest  in  property  superior  to  a  mortgage  or  other 
lien,  a  party  defendant  in  an  action  to  foreclose  such 
mortgage  or  lien  was  considered  in  Tax  Lien  Company  of 
N.  Y.  V.  Sclmltze  (213  N.  Y.  9, 12)  where  a  question  arose 
between  the  plaintiff  in  the  action  and  a  successful  bidder 
at  a  tax  lien  sale  pursuant  to  a  judgment  obtained  in  the 
action.  The  bidder  refused  to  complete  his  purchase 
because  of  alleged  easements  of  fight,  air  and  access 
existing  in  favor  of  adjoining  owners.  It  appears  that 
the  adjoining  owners  were  made  parties  to  the  action 
to  foreclose  the  tax  fien  but  failed  to  appear  therein. 
The  court  say: 

^^  The  owners  of  the  property  adjoining  the  property 
described  at  the  tax  sale  including  the  easements  over 
the  property  so  described  were  not  necessary  parties  to 
the  action  to  foreclose  the  tax  lien     *    *     *.'' 
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'^It  is  a  general  rule  that  a  judgment  is  conclusive 
between  the  parties  and  their  privies  upon  all  matters 
embraced  within  the  issues  in  the  action  which  were  or 
might  have  been  litigated  therein.  It  is  immaterial 
whether  issues  are  joined  by  an  answer  to  the  complaint 
or  tendered  by  the  plaintiff  and  left  unanswered.  The 
rule  applies  as  well  to  a  judgment  by  default  when  the 
facts  stated  w^arrant  the  relief  sought  as  to  one  rendered 
after  contest.  {Goebel  v.  Iffla,  111  N.  Y.  170.)  Was 
the  question  whether  the  defendants  had  easements  in 
the  property  described  that  are  superior  to  the  tax  lien 
an  issue  in  the  action?  The  answer  to  the  question  should 
be  determined  from  the  judgment  roll  *  *  *.  It  is 
not  disputed  that  the  defendants  were  the  ow^ners  of 
easements  appurtenant  to  adjoining  lands.  Such  ease- 
ments were  acquired  prior  to  the  tax  lien  and  were  not 
subject  to  it. 

^^  If  a  plaintiff  in  any  foreclosure  action  chooses  to  make 
a  person  who  claims  that  he  holds  a  lien  upon  or  interest 
in  the  property  sought  to  be  foreclosed  that  is  prior  and 
superior  to  the  claim  of  the  plaintiff,  a  party  defend- 
ant, either  for  the  purpose  of  determining  the  amount 
of  the  claim  and  paying  it  from  the  proceeds  of  sale  or  of 
having  the  same  declared  to  be  subject  and  subordinate  to 
his  lien,  such  claim  should  be  clearly  stated  in  the  com- 
plaint. When  a  plaintiff  so  clearly  states  his  claim  in  a 
complaint  the  defendant  must  appear  in  the  action  and 
present  his  claim  by  appropriate  pleading  or  pleadings, 
and  if  necessary  by  proof  or  suffer  the  ordinary  conse- 
quences of  a  default. 

^'  If  the  plaintiff's  claim  is  not  so  clearly  stated  in  the 
complaint,  but  some  general  allegations  are  used  therein 
to  the  effect  that  a  claim  is  made  bv  the  defendant  ^  as 
subsequent  purchaser  or  encumbrancer  or  otherwise,^  it 
will  not  bar  the  defendant  of  rights  that  are  superior  and 
paramount  to  that  of  the  plaintiff  if  he  default  therein. 
(Leivis  V.  Smith,  9  N.  Y.  502;  Merchants  Bank  v.  Thompson y 
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55  N.  Y.  7;  Emigrant  Industrial  Savings  Bank  v.  Goldman, 
75  N.  Y.  127;  Goebel  v.  Iffla,  supra;  Nelson  v.  Brown,  144 
N.  Y.  384;  Anderson  v.  McNeeley,  120  App.  Div.  676; 
Fern  v.  Osterhout,  11  App.  Div.  319;  Barker  v.  Burton,  67 
Barb.  458;  Jacobi  v.  Mickle,  144  N.  Y.  237.)'' 

Even  if  we  assume  that  it  would  have  been  a  proper 
issue  if  tendered  for  determination  in  the  foreclosure  action, 
the  plaintiff's  claim  of  fraud  in  the  transfers  as  stated  was 
neither  tendered  as  an  issue,  litigated,  nor  in  any  way 
determined  by  that  action.  (Merchants  Bank  v.  *  Thom- 
son,  55  N.  Y.  11.) 

The  plaintiff  herein  does  not  assert  a  lien  on  the  real 
property  at  21  West  One  Hundred  and  TweKth  street  or 
that  he  has  a  claim  of  any  kind  as  against  the  purchaser 
at  the  foreclosure  sale.  The  issues  in  the  action  before 
us  involve  the  transfer  of  the  property  at  21  West  One 
Hundred  and  Twelfth  street  and  other  property,  as  well  as 
the  giving  of  the  mortgage  and  its  assignment.  The  issues 
would  not  have  been  the  same  in  the  foreclosure  action 
even  if  the  plaintiff  had  appeared  therein  and  served  an 
answer  including  a  cross-bill.  The  important  fact  herein 
is  that  no  issues  were  tendered  or  joined  as  between 
the  plaintiff  therein,  and  the  plaintiff  in  this  action. 
(Rudd  V.  Cornell,  171  N.  Y.  114,  127;  Merchants'  Bank  v. 
Thomson,  55  N.  Y.  11;  Emigrant  Ind.  Sav.  Bank  v. 
Goldman,  75  N.  Y.  127, 132;  Clapp  v.  McCabe,  155  N.  Y. 
525;  Bell  v.  Mcrrifield,  109  N.  Y.  202,  211.) 

In  the  foreclosure  action  the  judgment  was  entered 
without  a  trial  and  without  findings.  It  was  not  only 
entered  by  default  but  upon  a  stipulation  which  permits 
an  inference  of  fraud. 

The  judgment  in  the  foreclosure  action  did  not  purport 
to  adjudge  the  validity  of  the  mortgage  as  against  the 
plaintiff  herein  and  did  not  estop  the  plaintiff  from 
pursuing  his  remedy  in  this  action.  (Valentine  v. 
Richardt,  126  N.  Y.  272.)  He  may  as  against  the  defend- 
ant Rozinski,  one  of  the  fraudulent  transferees,  follow 
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the  proceeds  of  sale  and  treat  the  same  as  having  taken 
the  place  of  the  real  propert}^  on  which  the  mortgage 
was  an  apparent  but  fraudulent  lien.  Plaintiff  by  fiUng 
a  proof  of  claim  in  the  bankruptcy  proceeding  or  taking 
any  other  action  therein  so  far  as  appears  from  the 
record  did  not  intend  to  nor  did  he  waive  his  cause  of 
action  for  fraud.     {Friend  v.  Talcott,  228  U.  S.  27.) 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Special  Term  affirmed,  with 
costs  in  the  Appellate  Division  and  in  this  court. 

HiscocK,  Ch.  J.,  HoGAN,  CardozO;  McLaughlin, 
Crane  and  Elkus,  JJ.,  concur. 

Judgment  reversed,  etc. 


The  Lincoln  National  Bank  of  the  City  of  New 
York,  Respondent,  v.  John  Peirce  Company  et  al., 
Defendants,  and  McClintic-AIarshall  Company  et 
al..  Appellants. 

Mechanic's  lien  —  Lien  Law,  Cons.  Laws,  ch.  33  —  when 
fiHng  in  county  clerk's  office  of  duplicate  assignment  of  con- 
tract for  improvement  of  real  property  sufficient  compliance 
with  statute- —  action  to  foreclose  lien  —  issues  litigated  in 
3uch  action  —  when  action  to  foreclose  lien  deemed  to  have  been 
commenced. 

1.  The  filing  in  the  office  of  the*  cl(Tk  of  the  county  where  the  property 
^  situated  of  a  duplicate  original  assignment  of  a  contract  for  the 
iiprovenient  of  real  property  which  contains  its  date,  the  names  of 
he  parties  thereto  and  tlu^  si^c^'ific  location  of  the  building  to  be 
"ectecl  thereon,  where  it  pro\'idt>s  for  the  erecticm  of  the  building 
)nipleto  and  assigns  all  moneys  (lu(*  and  to  grow  due  thereon,  con- 
itutes  a  com])liance  with  the  provisions  of  section  15  of  the  Lien 
iw  (Cons.  L.,  ch.  'X\)  and  satisfies  the  purpose  and  intent  of  the 
^islature  as  expressed  therein. 

2.  The  i)rovisi»)ns  of  section  17  of  that  law  relating  to  an  action  to 
force  anotlu^r  lieu  and  the  contimumce  of  the  lien  of  a  person 
ide  a  defendant  therein  were  not  intended  to  limit  the  effect  of  an 
5\ver  in  the  nature  of  a  cross-bill  by  a  lienor  in  any  action  where 
're    is    a,    full  comi)liance  therein  with  (^very  step  to  enable  such  a 
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defendant  to  obtain  afiBrmative  relief  in  such  action.  In  such  case 
where  the  parties  necessary  for  the  determination  of  the  questions 
presented  are  before  the  court  the  new  affirmative  issues  may  be 
retained  and  determined  to  avoid  a  multiplicity  of  actions,  even  if 
the  plaintiff's  complaint  is  dismissed. 

3.  This  action  was  commenced  to  determine  the  amount  due  from 
the  railroad  company  on  its  contract  for  the  construction  of  a  building 
upon  its  property;  to  adjudge  the  amount  due  the  plaintiff  on  its 
assignment  of  such  contract;  to  foreclose  all  right,  title  and  interest 
of  the  defendant  in  the  amount  found  due  from  the  owner,  and  for  the 
distribution  of  said  amount  and  for  judgment  against  the  owner  and 
contractor  for  the  amount  due  to  the  plaintiff,  the  assignor  of  the 
contract.  Lienors  were  made  parties  defendant.  The  defendant 
appeared  in  this  action  and  interposed  an  answer  in  which  it  alleged 
its  lien  on  the  real  property  described  in  the  complaint  as  a  defense 
and  as  a  counterclaim  and  for  the  purpose  of  the  foreclosure  of  its  lien 
therein,  alleged  all  the  facts  necessary  as  in  an  original  action  for  the 
foreclosure  thereof,  and  demanded  affirmative  judgment  for  foreclosure, 
and  it  also  filed  a  lis  pendens  as  in  an  original  action  to  foreclose  its  lien 
and  served  a  copy  of  its  answer  upon  all  the  parties  to  the  action  more 
than  twenty  days  before  the  trial.  Held,  that  it  should  be  deemed  to 
have  commenced  an  action  to  foreclose  such  lien  within  the  meaning 
of  the  Lien  Law  (Code  Civ.  Pro.  §  521;  Lien  Law,  §§  17,  19). 

Lincoln  Nat.  Bank  v.  Peirce  Co.,  185  App.  Div.  932,  affirmed. 

(Argued  March  9,  1920;  decided  April  13,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  October  28,  1918,  unanimously 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  New  York  Central  and  Hudson  River  Railroad 
Company  entered  into  a  written  contract  including 
detailed  plans  and  specifications  with  the  John  Peirce 
Company  October  5,  1914,  to  furnish  all  the  material 
and  perform  all  the  work  and  construct  for  it  complete, 
a  building  in  the  city  of  New  York  to  be  known  as  the 
Mail  Service  and  Loft  Building.  After  entering  into 
such  contract  the  John  Peirce  Company  for  the  purpose 
of  obtaining  loans  and  advances  from  the  plaintiff  to 
enable  it  to  perform  and  complete  its  contract  wdth  the 
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railroad  company  assigned  all  moneys  due  or  to  grow- 
due  on  said  contract  to  the  plaintiff  by  written  assignment 
of  which  the  following  is  a  copy: 

^^  In  Consideration  of  the  sum  of  One  Dollar,   the 

receipt  of  w^hich  is  hereby  acknowledged,   we  hereby 

assign,  transfer  and  set  over,  and  by  these  presents  have 

assigned,   transferred   and   set   over  unto   The   Lincoln 

National  Bank  of  New  York,  all  moneys  due,  or  to  grow 

due  in  and  by  virtue  of  a  certain  contract  made  and 

entered  into  by  and  between  The  New  York  Central 

&  Hudson  River  Railroad  Company,  party  of  the  first 

part  and  John  Peirce  Company,  of  New  York,  party 

of  the  second  part  for  the  delivery  of  material,  labor 

performed  and  the  erection  complete  of  the  Mail  Service 

&  Loft  Building,  45th  and  46th  streets,  Lexington  Avenue 

and  Depew^  Place,  Grand  Central  Terminal,  dated  October 

5th,  1914,  and  w^e  hereby  authorize  and  empower  said 

Lincoln  National  Bank  of  New  York,  as  our  true  and 

lawiul  attorney  irrevocable  in  our  name,  place  and  stead, 

for   the   purposes   aforesaid,    to   ask,    demand,    sue   for, 

attach,  levy,  recover  and  receive  all  such  sum  and  sums 

of  money  which  now"  are  or  may  hereafter  become  due, 

owdng  and  payable  for  or  on  account  of  all  or  any  of  the 

accounts,  dues,  debts  and  demands  above  assigned,  and 

to  receipt  therefor,  in  our  name  or  otherwise,  as  may  be 

lawfully  required. ^^ 

The  railroad  company  approved  the  assignment  and 

agreed  with  the  plaintiff  to  pay  over  to  it  thereon  the 

moneys  due  and  to  grow  due  from  time  to  time  on  the 

John    Peirce   Company   contract.     The  plaintiff  filed   a 

duplicate   original   of   said   assignment   in   the   office   of 

the   clerk  of  the  county  of  New  York  within  ten  days 

after     the    date    thereof.     The    John    Peirce    Company 

entered  into  many  subcontracts  relating  to  the  erection 

complete  of  said  building.     The  building  w^as  completed 

about   September  20,  1915.     The  plaintiff  from  time  to 

time    advanced  money  to  the  John  Peirce  Company  in 
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large  amounts  and  at  the  time  of  the  completion  of  said 
building  there  remained  due  and  owing  to  it  from  said 
John  Peirce  Company  about  the  sum  of  $72,000. 

Thereafter  a  large  number  of  persons  and  corporations 
filed  liens  against  said  real  property.  Among  the  cor- 
porations which  filed  liens,  the  date  of  filing  and  amounts 
respectively  were  the  following:  McClintic-Marshall 
Company,  October  9,  1915,  $43,085.03;  Otis  Elevator 
Company,  November  15,  1915,  $1,822.20;  Baker,  Smith 
&  Company,  November  23,  1915,  $6,885.00;  Pietrowski 
&  Konop  Company,  November  24,  1915,  $7,706.25. 

This  action  was  commenced  in  December,  1915,  to 
determine  the  amount  due  from  the  railroad  company 
on  its  contract  with  the  John  Peirce  Company;  to  adjudge 
the  amount  due  the  plaintiff  on  its  said  assignment;  to 
foreclose  all  right,  title  and  interest  of  the  defendants 
in  the  amount  found  due  from  the  railroad  company, 
and  for  the  distribution  of  said  amount  and  for  judgment 
against  the  railroad  company  and  the  John  Peirce  Com- 
pany for  the  amount  due  to  the  plaintiff. 

Twenty-six  lienors,  among  others,  were  made  parties 
defendant  in  the  action.  Upon  the  trial  at  the  Special 
Term  the  court  found  in  favor  of  the  plaintiff  and  adjudged 
the  .amount  due  from  the  railroad  company  to  the  John 
Peirce  Company  on  its  contract  to  be  $81,712.73  besides 
certain  interest;  the  amount  due  the  plaintiff  from  the 
said  John  Peirce  Company  to  be  $72,000  besides  certain 
interest;  and  directed  that  the  plaintiff  be  first  paid  the 
amount  found  due  to  it  from  the  John -Peirce  Company 
and  that  after  such  payment  an  amount  be  paid  to 
another  lienor  about  which  there  is  now  no  controversy, 
and  that  the  balance  remaining  after  the  payment  to 
the  plaintiff  and  said  lienor  be  paid  to  the  defendant 
McClintic-Marshall  Company  on  its  said  lien. 

Eight  of  the  lienors  appealed  from  said  judgment  to 
the  Appellate  Division,  but  the  judgment  was  there 
unanimously  affirmed.     {Lincoln  National  Bank  v.  Peirce 
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Companyj  185  App.  Div.  932.)  The  four  defendants 
named  herein  as  appellants  have  appealed  therefrom  to 
this  court. 

Each  of  the  appellants  in  this  court  served  an  answer 

to  the  complaint  and  therein  alleged  all  of  the  facts  as 

claimed  by  them  relating  to  their  liens  respectively  and 

asked  for  the  foreclosure  of  such  liens  as  against  the 

plaintiff  and  all  of  the  defendants  herein.     The  answers 

of  the  appellants  were  serv^ed  not  only  upon  the  plaintiff 

but  upon  their  respective  codefendants,  and  all  within 

one  year  after  their  respective  liens  were  filed  and  each 

of  the  appellants  within  said  year  except  the  appellant 

Otis  Elevator  Company  duly  filed  a  lis  pendens  in  this 

action  showing  the  pendency  of  their  respective  claims 

in  the  form  of  cross-bills  and  their  demand  for  affirmative 

relief  in  this  action. 

The  appellants  Baker,  Smith  &  Company,  and  Pietrow- 
ski  &  Konop  Company  and  each  of  them  have  each  year 
since  the  filing  of  their  liens  respectively  obtained  and 
filed  orders  from  the  court  extending  their  liens  as  pro- 
vided by  statute.  No  extension  of  lien  by  order  was 
obtained  b}^  the  appellants  iVlcCHntic-Marshall  Company 
or  Otis  Elevator  Company. 

George  W.  WicL'crsham  for  McClintic-Marshall  Com- 
pany, appellant.  The  court  below  erred  in  not  holding  that 
the  assignment  under  which  plaintiff,  respondent,  claims, 
and  was  awarded  a  prior  lien  upon  the  balance  due  from 
the  railroad  company  to  the  John  Peirce  Company,  under 
the  contract  for  the  erection  of  the  Mail  Service  and  Loft 
Building,  is  invalid,  as  against  this  defendant  and  other 
subsequent  lienors,  because  of  failure  to  comply  with  the 
provisions  of  section  15  of  the  Lien  Law,  by  filing  with 
iuch  assignment  in  tlie  county  clerk's  office  ^^  the  contract 
)r  a  statement  containing  the  substance  thereof.'^  (Lauer 
r.  Dunn.,  115  N.  Y.  405;  Ilurd  v.  Jolmson  Park  Investment 
^o.y   13  Misc.  Rep.  043;  Bates  v.  Salt  Springs  Nat,  Bank, 
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157  N.  Y.  322;  Brace  v.  City  of  Gloversville,  167  N.  Y.  452; 
Weaver  Hardware  Co.  v.  Solomovitz,  98  Misc.  Rep.  413; 
N.  J.  Steel  &  L  Co,  v.  Robinson^  85  App.  Div.  512;  Mahley 
V.  German  Bank,  174  N.  Y.  499;  Barrett  v.  Schaefer  & 
Co.,  162  App.  Div.  52;  Am.  Hardware  Corp.  v.  Lyttle,  222 
N.  Y.  201;  Smith  &  Co.  v.  Douglas,  165  App.. Div.  707; 
Van  Kannel  R.  Door  Co.  v.  Astor,  119  App.  Div.  214.) 
The  commencement  of  this  action  and  the  service  of  an 
answer  by  this  appellant  setting  up  its  lien  and  praying 
foreclosure  thereof,  and  the  filing  by  it  of  a  notice  of  pen- 
dency of  the  action,  within  one  year  of  the  date  of  filing 
its  lien,  constituted  a  compliance  with  the  requirements  of 
the  statute,  without  going  through  the  further  f ormaUty 
of  securing  an  order  to  continue  such  lien.  (Cons.  Laws, 
ch.  33,  §  17;  Philbrick  v.  Florio  Co-op.  Assn.,  137  App. 
Div.  613;  200  N.  Y.  526;  Mellin  v.  Athens  Hotel  Co., 
149  App.  Div.  534;  Danziger  v.  Simonson,  116  N.  Y.  329; 
Mayer  v.  Killilea,  63  App.  Div.  318;  Gately  v.  Gately, 
169  N.  Y.  Supp.  280;  Riverside  Cont.  Co.  v.  City  of  N.  7., 
218  N.Y.  596.) 

Charles  H.  Brodek  for  Baker,  Smith  &  Co.,  appellant. 
This  not  being  an  action  to  foreclose  a  mechanic's  lien 
or  an  action  on  '^  another  lien,''  the  liens  which  were  not 
continued  by  order  of  the  court,  within  one  year  after 
filing,  have  lapsed  and  ceased  to  exist,  and  as  a  conse- 
quence the  lien  of  appellant  Baker,  Smith  &  Co.  is  the 
first  valid  and  enforcible  lien  in  the  case.  {Danziger  v. 
Simonson,  116  N.  Y.  329;  Philbrick  &  Bro.  v.  Florio 
Co-op.  Assn.,  137  App.  Div.  613;  Riverside  Cont.  Co.  v. 
City  cf  New  York,  218  N.  Y.  596;  Uvalde  Asphalt  Paving 
Co.  V.  City  of  New  York,  191  N.  Y.  244;  Barrett  v.  Schaefer 
&  Co.,  162  App.  Div.  52;  Roberts  v.  Fowler,  3  E.  D.  Smith, 
632;  Gately  v.  Gately,  103  Misc.  Rep.  16;  Rollin  v.  Cross, 
45  N.  Y.  766;  Tisdale  Lumber  Co.  v.  Read  Realty  Co., 
154  App.  Div.  270-  Bates  v.  S.  S.  Nat.  Bank,  157  N.  Y. 
322.) 
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Maunsell  B.  Field  for  Pietrowski  &  Konop  Company, 
appellant.  The  assignment  upon  which  this  action  is 
based  fails  to  comply  with  the  requh'ements  of  section 
15  of  the  Lien  Law  and  is,  therefore,  void  as  to  subsequent 
lienors.  {McComb  v.  Van  Ellerty  7  Misc.  Rep.  59; 
Clarke  v.  Great  Northern  Railroad,  81  Fed.  Rep.  282; 
Justice  V.  Lang  J  42  N.  Y.  493;  A^d^.  Citizens  Bank  v. 
Toplitz,  178  N.  Y.  464;  Mahleij  v.  German  Bank  of  Buffalo, 
174  N.  Y.  499;  Steers  Sand  &  Gravel  Co,  v.  Village 
of  Long  Beach,  184  App.  Div.  957;  Van  Kannel  Revolving 
Door  Co.  V.  Astor,  119  App.  Div.  214.)  The  mechanics' 
iens  which  had  been  filed  more  than  one  year  prior  to 
:he  trial,  upon  which  no  action  had  been  brought  and 
-vhich  had  not  been  extended  by  order  of  the  court,  had 
apsed  and  ceased  to  exist  and  were  unenforcible  and  had 
)een  discharged  by  operation  of  the  statute.  {Rollins  v. 
yoss,  45  N.  Y.  766;  Tisdale  Lumber  Co.  v.  Read  Realty  Co., 
54  App.  Div.  270;  Barrett  v.  Schaefvr  &  Co.,  162  App. 
3iv.  52;  217  N.  Y.  722;  Uvalde  A.  P.  Co.  v.  City  of  New 
York,  191  N.  Y.  244;  Berger  Mfg.  Co.  v.  City  of  New 
fork,  206  X.  Y.  24.) 

Henry  L.  Brant  for  Otis  Elevator  Comj^any,  ap]")ellant. 
^he  plaintiff's  claim  in  this  action,  based  upon  its  assign- 
lent  from  the  defendant  John  Peirce  Company,  a  copy 
f  which  is  annexed  to  the  eoin])laint  herein,  is  invalid  as 
3  the  lien  of  tlie  defendant  Otis  Elevator  Company,  and 
)  subordinate  thereto.  (Barrvit  v.  Schacfcr  &  Co.,  162  App. 
)iv.  52;  217  N.  Y.  722;  American  Hardware  Corp.  v. 
ittle,  222  N.  Y.  201;  Smith  v.  Douglas,  165  App.  Div. 
37;  Van  Kannel  R.  Door  Co.  v.  Astor,  119  App.  Div. 
14.)  There  was  no  necessity  for  the  fding  by  the  Otis 
levator  Company  of  a  further  and  se]^arate  lis  pcn- 
3ns,  or  for  the  procuring  of  any  order  extending  its 
9n.  (Mellcn  v.  Athens  Hotel  Co.,  140  App.  Div.  534; 
'ray  P.  W.  Co.  v.  City  of  Yonkcrs,  ij^  Misc.  Rep. 
72.) 
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David  Gerber,  F,  W,  Pinner  and  I,  M.  Dittenhoefer  for 
respondent.  The  assignment  gave  the  necessary  infor- 
mation respecting  the  date  of  the  contract,  the  names  of 
the  parties  to  it,  the  work  to  be  done  thereunder,  and  the 
place  where  the  building  is  to  be  constructed  under  that 
contract.  The  laborer,  the  materialman  and  the  sub- 
contractor were  thereby  given  every  notice  and  infor- 
mation respecting  the  particular  contract  affected  by  the 
assignment  required  by  section  15  of  the  Lien  Law. 
(Am.  Hardware  Corp.  v.  Ltjttle,  222  N.  Y.  203;  Smith  v. 
Douglas,  165  App.  Div.  707;  Barrett  v.  Schaefer  &  Co,, 
162  App.  Div.  52;  217  N.  Y.  722.)  This  not  being  an 
action  to  foreclose  a  mechanic's  lien,  or  an  action  on 
''another  lien,"  appellants  McClintic-Marshall  Company 
and  Otis  Elevator  Company,  who  failed  to  secure  an 
order  within  one  year  from  the  filing  of  their  respective 
liens  continuing  it,  have  lost  all  right  to  foreclose  their 
liens  in  this  suit.  {Danziger  v.  Simonson,  116  N.  Y.  329; 
Riverside  Cont.  Co.  v.  City  oj  New  York,  218  N.  Y.  596; 
Liskev.  Wolf,  154  App.  Div.  233;  Williams  Eng.  &  Cont. 
Co.  V.  City,  222  N.  Y.  1 ;  Edison  Elec.  III.  Co.  v.  Frick 
Co.,  221   N.  Y.   1;  Gately  v.  Gately,  103  Misc.  Rep.  16.) 

Chase,  J.  '^  No  assignment  of  a  contract  for  the 
performance  of  labor  or  the  furnishing  of  materials  for 
the  improvement  of  real  property  or  of  the  money  or 
any  part  thereof  due  or  to  become  due  therefor,  *  *  * 
shall  be  valid,  unless  the  contract  *  *  *  or  a  state- 
ment containing  the  substance  thereof  and  such  assign- 
ment or  a  copy  of  each  *  *  *  be  filed  within  ten 
days  after  the  date  of  such  assignment  of  contract,  or 
such  assignment  of  money,  *  *  *  jj^  ^he  office  of 
the  county  clerk  of  the  county  wherein  the  real  property 
improved  or  to  be  improved  is  situated,  *  *  *  and  no 
such  assignment  *  *  *  shall  ha^  e  any  validity  until 
the  same  shall  ha\'o  been  so  filed.  *  *  *.'^  (Mechanics' 
Lien  Law  [Consolidated  Laws,  chap.  33],  sec.  15.) 
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The  duplicate  original  assignment  by  the  John  Peirce 
Company  to   the  plaintiff  was   made  and  filed   many 
months  before  any  of  the  liens  were  filed.     The  appellants 
insist  that  the  filing  of  said  assignment  was  not  a  com- 
pliance with  the  statute  as  quoted.     Such  assignment 
to  the  plaintiff  contains  the  date  of  the  contract,  the 
names  of  the  parties  thereto  and  the  specific  location 
where  the  building  is  to  be  erected.     It  shows  that  the 
contract  provides  for  the  erection  of  the  building  complete 
and  that  the  assignment  to  the  plaintiff  is  of  all  moneys 
due  or  to   grow   due   thereon.     The   substance   of   the 
contract  between  the  railroad  company  and  the.  John 
Peirce  Company  so  far  as  material  under  the  Lien  Law 
to  any  subcontractor,  laborer  or  materialman,  is  stated 
in  such  assignment.     The  identity  of  the  contract  and 
its  purpose   were  unmistakable.     The   defendants   were 
thereby  given  warning  that  the  entire  amount  to  be  paid 
to  the  John  Peirce  Company  under  the  contract  had 
been  made  payable  to  the  plaintiff  herein. 

There  is  no  question  now  between  the  parties  as  to  any 
substantial  fact  affectinj;  lienors  in  or  relating  to  said 
contract   not   shown  in   the  assignment.     The  filing  of 
such  assignment  is  sufficient  to  satisfy  the  purpose  and 
intent  of  the  legislature  as  expressed  in  section  15  of  the 
Lien  Law  as  (juoted.     {Ainerican  Hardware  Corporation 
V.  Lyttley  222  N.  Y.  201;  Edison  Elec.  Illiiminating  Co, 
of  Brooklyn  v.  Frick  Co.,  221  N.  Y.  1 ;  Williams  Engineer- 
ing &  Contracting  Co.  v.  City  of  New  York,  '222  N.  Y.  1.) 
Our  conclusion  that  the  filing  of  said  assignment  was 
a   conij^liance  with  the  provisions  of  section  15  of  the 
Lien    Law  makes  it  unnecessary  for  us  to  consider  the 
other  points  urged  b}^  the  plaintiff  in  favor  of  sustaining 
the  judgment  in  its  behalf. 

The  only  other  question  requiring  our  consideration 
in  this  opinion  relates  to  that  part  of  the  judgment 
^hich  directs  the  payment  to  the  ap])ellant  McClintic- 
VTairshall   Corapany  on  its  said  lien  of  the  balance  due 
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from  the  railroad  company  on  said  contract  after  paying 
the  plaintiff  and  one  other  the  amounts  directed  to  be 
paid  to  them  respectively  as  provided  by  the  judgment. 

The  appellants  Baker,  Smith  &  Company  and  Pietrow- 
ski  &  Konop  Company  urge  that  the  judgment  directing 
such  payment  to  the  appellant  McClintic-Marshall  Com- 
pany cannot  be  sustained  because  this  action  is  not 
'^  to  enforce  another  lien ''  and  the  said  McClintic- 
Marshall  Company  failed  to  obtain  an  order  within  one 
year  from  the  filing  of  its  notice  of  lien  or  at  any  other 
time  from  a  court  of  record  or  judge  or  justice  thereof 
continuing  such  hen  and  that  more  than  one  year  expired 
after  the  filing  of  said  hen  before  the  granting  of  judgment 
in  this  action. 

It  is  provided  by  section  17  of  the  Lien  Law  that 
'^  No  lien  specified  in  this  article  shall  be  a  hen  for  a 
longer  period  than  one  year  after  the  notice  of  lien  has 
been  filed,  unless  within  that  time  an  action  is  commenced 
to  foreclose  the  hen,  and  a  notice  of  the  pendency  of  such 
action,  *  *  *  jg  gi^d  with  the  county  clerk  of  the 
county  in  which  the  notice  of  lien  is  filed,  *  *  *  ^j. 
unless  an  order  be  granted  within  one  year  from  the 
fiUng  of  such  notice  by  a  court  of  record  or  a  judge  or 
justice  thereof,  continuing  such  lien,  and  such  hen  shall 
be  redocketed  as  of  the  date  of  granting  such  order  and 
a  statement  made  that  such  lien  is  continued  by  virtue 
of  such  order.  *  *  *  If  a  lienor  is  made  a  party 
defendant  in  an  action  to  enforce  another  lien,  and  the 
plaintiff  or  such  defendant  has  filed  a  notice  of  the 
pendency  of  the  action  within  the  time  prescribed  in 
this  section,  the  lien  of  such  defendant  is  'hereby  con- 
tinued. Such  action  shall  be  deemed  an  action  to  enforce 
the  hen  of  such  defendant  lienor.     *     *     *.'' 

It  is  further  provided  by  section  19  of  the  Lien  Law: 
'^  A  hen  other  than  a  lien  for  labor  performed  or  materials 
furnished  for  a  public  improvement  specified  in  this 
article,  may  be  discharged  as  follows:     *     *     * 
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'^2,  By  failure  to  begin  an  action  to  foreclose  such 
lien  or  to  secure  an  order  continuing  it,  within  one  year 
from  the  time  of  fiUng  the  notice  of  lien,  unless  an  action 
be  begun  within  the  same  period  to  foreclose  a  mortgage 
or  another  mechanic's  lien  upon  the  same  property  or 
any  part  thereof  and  a  notice  of  pendency  of  such  action 
is  filed  according  to  law/^ 

This  is  not  an  action  to  foreclose  a  mortgage  and  this 
:^ourt  has  decided  that  it  is  not  an  action  to  '^  enforce  a 
ien  ''  within  the  meaning  of  the  Lien  Law.  {Philbrick 
fc  Brother  v.  Florio  Co-operative  Association,  137  App.  Div. 
513;  affd.,  on  opinion  of  Scott,  J.,  in  the  Appellate 
Division,  200  N.  Y.  526;  Riverside  Contracting  Co,  v. 
7%  of  N,  F.,  218  N.  Y.  596.) 

We  are  of  the  opinion,  however,  that  the  McClintic- 
^larshall  Conipan}^  by  appearing  in  this  action  and  inter- 
>osing  an  answer  in  which  it  alleges  its  lien  on  the  real 
►roperty  described  in  the  complaint  as  a  defense  and  as 
counterclaim  and  for  the  purpose  of  the  foreclosure  of 
;s  said  lien  and  therein  alleges  all  the  facts  necessary  as 
1  an  original  action  for  the  foreclosure  thereof,  and 
emands  affirmative  judgment  for  the  foreclosure  of  its 
en,  and  it  having  filed  a  lis  peiidctis  also  as  in  an  original 
ction  to  foreclose  its  lien  and  having  served  a  copy  of 
s  said  answer  upon  all  the  parties  to  the  action  more 
lan  twenty  days  before  the  trial,  should  be  deemed  to 
a,ve  commenced  an  action  to  foreclose  such  lien  within  the 
eanin^i;  of  the  Lien  Law.  {Mdlin  v.  AiJicns  Hotel  Co.,  149 
pp.  Div.  534,  530;  Code  of  Civil  Procedure,  sec.  521.) 
The  provisions  of  section  17  of  the  Lien  Law  relating 
>  an  action  to  enforce  another  lien  and  the  continuance 
the  lien  of  a  person  made  a  defendant  therein  were  not 
tended  to  limit  the  effect  of  an  answer  in  the  nature  of 
cross-bill  by  a  lienor  in  an}^  action  where  there  is  a  full 
nipliance  therein  with  every  step  to  enable  such  a 
'fenciant  to  obtain  aflirniative  relief  in  such  action. 

24 
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The  affirmative  relief  asked  for  by  the  McClintic- 
Marshall  Company  concerns  the  same  general  subject- 
matter  as  did  the  relief  asked  for  by  the  plaintiff  and  in 
such  case  where  the  parties  necessary  for  the  determination 
of  the  questions  thereby  presented  are  before  the  court 
the  new  affirmative  issues  may  be  retained  and  deter- 
mined to  avoid  a  multiplicity  of  actions,  even  if  the  plain- 
tiff^s  complaint  is  dismissed.  {Coogan  v.  McCarren,  50 
N.  J.  Eq.  611;  Milwaukee  &  Minn,  R.  R.  Co.  v.  Chamber- 
lain, 73  U.  S.  748;  Holgate  v.  Eaton,  116  U.  S.  33.) 

An  affirmance  of  the  judgment  of  the  Appellate  Divi- 
sion both  as  to  the  plaintiff  and  the  defendant  McClintic- 
Marshall  Company,  makes  it  unnecessary  for  us  to  con- 
sider the  many  other  questions  presented  on  this  appeal 
affecting  other  parties  thereto. 

The  judgment  should  be  affirmed,  with  costs  to  the 
plaintiff  against  appellants  and  with  costs  to  McCUntic- 
Marshall  Company  against  Otis  Elevator  Company, 
Baker,  Smith  &  Company  and  Pietrowski  &  Konop 
Company. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Judgment  affirmed. 


Postal  Telegraph-Cable  Company,  Appellant,  v.  The 

Associated  Press,  Respondent. 

Telegraph  companies  —  Interstate  Commerce  Law  —  an 
interstate  telegraph  line  must  serve  its  customers  at  reasonable 
rates  and  without  discrimination  —  contracts  for  private  or 
leased  wires  —  discrimination  in  rentals  for  such  wires  —  when 
lessee  of  private  wire  entitled  to  service  at  reduced  rates  fi^ranted 
to  other  and  subsequent  lessees  of  wires. 

1.  A  public  service  corporation  is  not  at  liberty  to  grant  extraor- 
dinary facilities  to  one  man,  and  arbitrarily  refuse  them  to  another. 
What  it  ^ants  to  one,  it  must,  in  like  conditions,  when  detriment 
would  follow  preference,  grant    impartially  to  all,   within  the  limits  of 
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capacity.  Plaintiff  cannot  justify  discrimination  among  customers 
by  dividing  contracts  into  new  and  old,  and  applying  a  different  rate 
to  each.  The  obligation  of  the  law  qualifies,  and,  in  case  of  conflict, 
overrides,  the  obligation  of  the  contract. 

2.  The  act  of  Congress  regulating  interstate  commerce  imposes 
upon  the  plaintiff,  an  interstate  telegraph  line,  the  duty  of  fairness 
and  equality  in  the  treatment  of  its  customers  (Interstate  Commerce 
Act,  §  1,  subd.  3,  and  §§2  and  3).  It  must  serve  them  at  reasonable 
rates  and  without  unjust  discrimination. 

3.  Plaintiff  and  defendant  entered  into  contracts  for  the  use  of  private 
wires  by  the  latter  at  a  fixed  rate.  Thereafter,  and  during  the  time 
of  the  contracts,  the  plaintff  reduced  its  rates  for  like  service.  This 
action  is  brought  to  recover  compensation  at  the  rates  fixed  by  the 
contracts.  Held,  that  the  recovery  should  be  limited  to  the  then 
prevailing  rates. 

4.  As  to  one  of  the  lines  so  leased,  it  is  claimed  that  the  discrimina- 
tion against  defendant  is  excused  by  proof  of  dissimilar  conditions. 
The  defendant,  alone  among  the  gatherers  of  news,  was  required  by 
the  plaintiff  to  submit  to  a  deviation  from  the  published  rates.     That 
was  enough  to  put  upon  th(^  plaintiff  the  burden  of  going  forward 
with  the  evidence,  of  exi)laining  and  excrsing.     Upon  the  evidence, 
it  might  be  held  that  the  rate  was  nu^ant  to  be  a  general  one;  that  it 
took  no  heed  of  cost  of  scTvice  or  of  anylliing  l^ut  mih^age;  that  the 
defendant  was  singlcnl  out  for  adverse*  discrimination  as  the  holder  of 
unexpired  contracts;  and  that  the  discrimination,  unjust  in  conception, 
remained  unjust  in  execution,  and  tlie  customer,  sued  for  payments 
in  excess  of  the  rates  publicly  establislKnl  as  applicable  to  all,  may 
cut  the  payment  down  to  the  common  h^vel  for  himself. 

Postal    Telegraph-Cahle  Co.  v.  Associated    Press,  184  App.  Div.  590, 
aflfirnied. 

(Argued  March  0,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 

the    Supreme   Com^t   in   the   first   judicial   department, 

entered  July  27,  191S,  affirming  a  judgment  in  favor  of 

plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 

Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

D-Cady  Herrick  and  Willia77i  W.  Cook   for  appellant. 
The  provision  of  the  Interstate  Conmierce  Act  requiring 
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equality  of  service  does  not  apply  as  between  differ- 
ent localities  where  the  circumstances  and  conditions 
are  substantially  different.  {Boston  C.  of  C.  v.  L.  S.  & 
M,  S.  Ry.  Co.,  1  I.  C.  C.  R.  436;  W.  B.  Assn.  v.  A.,  T.  & 
S.  F.  Ry.  Co.,  30  I.  C.  C.  R.  50;  Root  v.  Long  Island  R.  R. 
Co.,  114  N.  Y.  300;  Parsons  v.  Chicago,  etc.,  R.  R.  Co., 
167  U.  S.  447;  Van  Patten  v.  Chicago,  etc.,  R.  R.  Co.,  81 
Fed.  Rep.  54:5;  Longh  v.  Outerbridge,  143  N.  Y.  27;  N.  Y. 
Tel.  Co.  V.  Siegel-Cooper  Co.,  202  N.  Y.  502;  Homestead 
Co.  V.  Des  Moines  El.  Co.,  248  Fed.  Rep.  439;  Penn.  R. 
R.  Co.  V.  International,  etc.,  Co.,  230  U.  S.  184;  Meeker  v. 
L.  V.  R.  R.  Co.,  236  U.  S.  412;  I.  C.  Comm.  v.  B.  &  0. 
R.  R.  Co.,  145  U.  S.  263.)  The  burden  of  proof  was  on 
defendant  to  prove  that  the  leases  at  lower  rentals  were 
under  substantially  similar  circumstances  and  conditions 
and  also  to  prove  prejudice,  disadvantage  or  imreason- 
ableness.  {L.,  etc.,  Co.  v.  B.  &  0.  R.  R.  Co.,  35  I.  C.  C.  R. 
20;  Judson  on  Inter.  Commerce  [2d  ed.],  267.)  An 
increase  or  reduction  of  rates  voluntarily  made  by  a 
public  utility  company,  not  approved  or  required  to  be 
approved  by  any  public  service  commission,  does  not 
affect  an  existing  time  contract  as  to  rates  for  a  term  of 
years,  and  even  if  the  contrary  rule  is  to  prevail  the 
company  is  entitled  to  any  couvsideration  it  has  paid  for 
such  time  contract.  (People  ex  rel.  N.  Y.  Steam  Co.  v. 
Straus,  186  App.  Div.  787;  226  N.  Y.  704;  Irvine  v.  P. 
Tel'Cable  Co.,  173  Pac.  Rep.  487.) 

William  C.  Cannon,  Frederic  B.  Jennings  and  Harold 
W.  Bissell  for  respondent.  There  is  evidence  to  support 
the  finding  of  fact  that  the  plaintiff  made  and  estabUshed 
two  successive  reducti(nis  of  rate  for  night  leased  wire 
service,  which  reductions  were  applicable  to  the  kind  of 
service  involved  herein.  {Nat.  Bank  v.  Rogers,  166 
N.  Y.  380.)  The  general  reductions  of  rate  voided  the 
contract  rates,  and  entitled  the  defendant  to  the  benefit 
of  the  reduced  rates,  under  the  Interstate  Commerce  Act. 
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{Gardner  v.  W.  U.  Tel  Co.,  231  Fed.  Rep.  405;  Western 
Union  Co.  v.  Orr,  158  Pac.  Rep.  1139;  Western  Co.  v. 
Foster,  113  N.  E.  Rep.  192;  Shoemaker  v.  C.  &  P.  Tel. 
Co.,  20  I.  C.  C.  R.  614;  Boise  ComcL  Club  v.  Adams 
Express  Co,,  17  I.  C.  C.  R.  115;  Postal  C.-Tel.  Co.  v. 
Cumberland  Tel.  Co.,  177  Fed.  Rep.  726;  W.  U.  Tel  Co. 
V.  Call  Co.,  181  U.  S.  92;  Smith  v.  W.  U.  Tel  Co.,  42  Hun, 
454;  C,  etc.,  Ry.  Co.  v.  Hirsch,  204  Fed.  Rep.  849;  Tainzer 
V.  C,  etc.,  Ry.  Co.,  191  Fed.  Rep.  543.) 

Cardozo,  J.    In  August,  1912,  the  Postal  Telegraph- 
Cable  Company  made  a  contract  to  furnish  to  the  Asso- 
ciated Press  the  use  of  two  private  wires  between  Omaha, 
Nebraska,  and  San  Francisco,  California,  for  five  years 
from  November  1,  1912,  one  wire  to  be  used  day  and  night, 
except  between  the  hours  of  5  a.  m.  and  8  a.  m.,  and  the 
other  to  be  used  at  night  from  6  p.  m.  to  11  p.  m.,  at  the 
yearly  rate  for  each  wire  of  $24  per  mile  for  service  by 
day,  and  $12  per  mile  for  service  by  night.     On  December 
29,  1912,  there  was  a  like  contract  for  two  private  wires 
between   Chicago   and   Omaha.     On   January    1,    1915, 
there  was  a  contract  at  ^he  same  rates,  but  for  the  term 
of  one  year,  for  a  private  wire  between  Lincoln  and  Omaha, 
Nebraska,  and  Sioux  City,  Iowa.    On  March  14,  1915, 
there  was  a  contract  of  indefmite  duration,  but  at  the  same 
rates,  for  a  private  wire  between  Omaha  and  Sioux  City. 
In  September,  1915,  the  telegraph  company  established 
new  rates  for  night  service  upon  i)rivate  \vii*es  used  by 
press    associations    and    newsi)apers.     Hates    for    press 
associations  or  news  agencies  were  reduced  on  September 
1,  1915,  from  $12  to  $(>,  and  on  Sei)tember  15,  1915,  from 
$6  to  $3.     Kates  for  newspapers  were  reduced  from  $10 
to  $5,  and  from  $5  to  $2.50.     The  benefit  of  these  reduc- 
tions was  refused  by  the  telegrai^h  company  to  the  news 
agency  conducted  by  the  defendant  under  the  name  of 
the  Associated  Press.    This  action  is  brought  to  recover 
compensation,  at  the  rates  fixed  in  the  contracts,  for  the 
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use  by  the  defendant  of  private  wires  in  August,  Septem- 
ber, and  October,  1915.  The  judgment  of  the  Trial 
Term,  affirmed  by  the  Appellate  Division,  limits  the 
recovery  during  the  months  of  September  and  October 
to  the  then  prevailing  rates.  The  plaintiff,  complaining  of 
the  limitation,  appeals  to  this  court. 

The  act  of  Congress  regulating  interstate  conmierce 
imposes  upon  the  plaintiff,  an  interstate  telegraph  line, 
the  duty  of  fairness  and  equality  in  the  treatment  of  its 
customers  (Interstate  Commerce  Act,  sec.  1,  subd.  3,  and 
sees.  2  and  3).  It  must  serve  them  at  reasonable  rates 
and  without  unjust  discrimination  (Western  Union  Tel. 
Co.  V.  Call  Co. J  181  U.  S.  92).  Discrimination  between 
the  defendant  and  its  competitors  there  has  been.  The 
plaintiff  denies,  however,  that  the  discrimination  is 
unjust.  The  argument  is  two-fold.  There  was  no  duty,  we 
are  told,  to  extend  the  new  schedule  to  unexpired  contracts. 
That  excuse,  if  valid,  applies  to  all  the  leases.  If  it  fails, 
there  was  still  no  duty,  we  are  told,  to  extend  the  new 
schedule  to  the  contract  for  service  between  Omaha  and 
San  Francisco,  because  of  extraordinary  conditions  per- 
mitting extraordinary  charges. 

I  think  the  plaintiff  cannot  justify  discrimination  among 
customers  by  dividing  contracts  into  new  and  old,  and 
applying  a  different  rate  to  each.  The  law  says  that 
under  like  conditions  of  service,  charges  shall  be  equal. 
The  customer  who  covenants  to  pay  in  accordance  with 
a  schedule  does  not  put  himself  outside  of  the  protection 
of  the  statute,  and  give  license  to  the  carrier  to  show  favor 
to  his  rivals.  His  covenant  is  made  in  contemplation  of 
the  carrier's  duty  so  to  operate  a  public  business  that 
discrimination  will  be  avoided  and  equality  maintained. 
I  do  not  mean,  of  course,  that  equality  must  be  absolute. 
By  express  permission  of  the  statute,  messages  may  be 
divided  ^^  into  day,  night,  repeated,  unrepeated,  letter, 
commercial,  press,  Government,  and  such  other  classes 
as  may  be  just  and  reasonable, '^  and  different  rates  may 


Postal  Tel. -Cable  Co.  v.  Associated  Press.    375 

1920.]  Opinion,  per  Cardozo,  J.  [228  N.  Y.] 

be  charged  for  the  different  classes  (Interstate  Commerce 
Act,  sec.  1,  subd.  3;  Matter  of  Private  Wire  Contracts^  50 
I.  C.  C.  Rep.  731).    But  classes  are  not  '^  just  and  reason- 
able ''  when  the  only  principle  of  classification  is  one  of 
order  in  time,   with  a  resulting  division  between   old 
customers  and  new.    Favoritism  would  be  unchecked  if 
such  a  classification  w^ere  accepted.     Authority,  which 
the  statute  gives,  to  distinguish  between  press  messages 
and  others,  is  not  authority  to  distinguish  between  the 
press  of  to-day  and  the  press  of  to-morrow,  any  more  than 
between  the  press  of  here  and  the  press  of  there.     Division 
into  classes  is  not  the  same  thing  as  division  into  strata. 
No  one  would  assert  that  a  contract  for  a  term  of  years 
would  permit  a  earner  to  discriminate  in  favor  of  old 
customers  to  the  prejudice  of  new.     Congress  did  not 
mean  that  it  should  be  used  as  an  excuse  for  discriminating 
in  favor  of  new  customers  to  the  prejudice  of  old.     A 
schedule  that  cannot  be  maintained  against  a  revision  of 
rates  upwards,   will  not  be  interpreted  as  intended  to 
survive  a  revision  of  rates  downwards.    The  obligation 
3f  the  law  qualifies,  and,  in  case  of  conflict,  overrides,  the 
Dbligation  of  the  contract.     For  this  conclusion,  I  think, 
3he  authorities  are  ample  (  Union  Dry  Goods  Co.  v.  Georgia 
Public  Sermce  Corp.,  248  U.  S.  372,  375;  Portland  Rij.  L. 
fc   P.  Co.  V.  Oregon  R.  R.  Comm.,  229  U.  S.  397,  412; 
^jQuisville  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467; 
irmoiir  Packing  Co.  v.  U.  S.,  209  U.  S.  56,  81,  82;  Shoe- 
naker  v.  C.  &  P.  Tel.  Co.,  20  I.  C.  C.  Rep.  614;  Postal 
^ able- Telegraph  Co.  v.  Cumberlarid  Tel.  &  Tel.  Co.,    177 
^ed.  Rep.  726;  People  ex  rel.  N.  Y.  Steam  Co.  v.  Straus, 
86  App.  Div.  787;  226  N.  Y.  704). 

The  question  remains  whether  discrimination  has  been 
xcused  by  proof  of  dissimilar  conditions.  No  such  excuse 
5  put  forward  as  ap):)licable  to  the  contracts  for  service 
•etween  Chicago  and  Omaha,  and  between  Omaha  and 
ioux  City.  The  excuse,  if  good,  is  confined  in  its  appli- 
ation  to  the  contract  for  service  between  Omaha  and 
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San  Francisco.  The  argmnent  is  that  between  those 
points  no  new  agency  other  than  the  defendant  has 
received  from  the  plaintiff  a  private  wire  on  any  terms. 
Other  agencies  have  private  wires  at  reduced  rates  from 
Chicago  to  Denver,  and  from  Chicago  to  Des  Moines,  but 
no  farther.  Between  Denver  and  San  Francisco,  the 
Une  traverses  the  great  desert  and  the  mountains  of  the 
West.  There  is  evidence  of  a  high  cost  of  maintenance 
in  that  region  as  compared  with  the  cost  elsewhere, 
though  no  attempt  is  made  to  state  the  difference  in 
figures.  For  these  reasons,  the  defendant,  it  is  argued, 
enjoys  a  special  privilege  over  the  route  from  Denver  to 
the  coast,  and  should  pay  a  special  rate. 

I  think  it  was  a  question  of  fact  whether  these  dis- 
similar conditions  did  constitute  the  true  grounds  of  the 
discrimination  between  the  defendant  and  its  competitors, 
or  were  put  forward  as  afterthoughts,  following  the  event, 
to  sustain  a  discrimination  which  in  origin  and  purpose 
was  invidious  and  hostile.  In  choosing  between  these 
alternative  views,  the  trier  of  the  facts  would  have  to 
note  that  for  many  years  before  the  reductions  of  Septem- 
ber, 1915,  rates  for  private  wires  had  been  fixed  upon  a 
mileage  basis  and  no  other;  that  the  uniform  charge  was 
$24  per  mile  for  day  service  and  $12  for  night  service 
irrespective  of  the  temtory  traversed;  that  the  plaintiff 
made  no  extra  charge  when  it  gave  the  defendant  a  wire 
between  Omaha  and  San  Francisco,  but  maintained  the 
existing  rates;  that  the  successive  reductions  in  September, 
1915,  were  announced  to  the  press  as  reductions  of  fifty 
per  cent  in  the  rates  for  night  service,  without  limita- 
tion of  territory,  or  abandonment  of  the  test  of  mileage; 
that  new  contracts  under  the  reduced  rates  were  made  for 
service  as  far  west  as  Denver;  that  the  line  of  demarca- 
tion between  the  regions  of  high  and  of  low  rates  was 
placed  by  the  plaintiff's  witness  indefinitely,  first  at  the 
Mississippi,  and  then  at  Denver,  and  then  more  vaguely 
at  the  Pacific  coast ;  that  day  rates  have  remained  constant 
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at  $24  a  mile  from  the  Atlantic  to  the  Pacific ;  and  finally 
that  the  plaintiff,   in  its  dealings  with  the  defendant, 
drew  no  distinction  between  territory  to  the   east   of 
Denver  and  territory  to  the  west,  but  discriminated  in 
one  district  as  in  another,  between  Chicago  and  Omaha, 
and  between  Omaha  and  Sioux  City,  as  between  Omaha 
and  the  coast.     I  cannot  say  as  a  matter  of  law  that  a 
discrimination,  invidious  and  hostile  east  of  the  Missis- 
sippi, became  purified  and  innocent  as  it  crossed  the  river 
to  the  west.     No  doubt  there  was  evidence  of  circum- 
stances which  the  trier  of  the  facts  might  interpret  as 
tending    to    exculpate.     Other    news    agencies    applied 
between    September,    1915,  and    September,    1916,    for 
private  wires  between  Denver  and  the  Pacific  coast.     The 
appHcations  were  rejected,  those  for  day  service  and  those 
for  night  service  alike,  because  commercial  messages  in 
that  region  had  then  become  so  profitable  that  the  plaintiff 
was  no  longer  willing  on  any  terms  to  give  private  wires 
to   any   one.    The   date   of   these    applications   is   only 
vaguely  stated,  and  we  do  not  know  whether  they  pre- 
ceded bv  anv  substantial  interval  the  cancellation  of  the 
defendant's  contracts  in  September,  1910,  which  followed 
the  plaintiff's  announcement  that  the  wires  were  then 
needed  for  the  service  of  the  public.    The  significance  of 
these  hap):)enings  in  their  bearing  upon  a  discrimination 
practiced  in  September,  1915,  cannot  be  disposed  of  as  an 
inference  of  law,  but  was  something  to  be  weighed  and 
estimated   by  the   court  which   passed  upon   the   facts. 
Other  circumstances,  much  emphasized  by  the  plaintiff, 
must    be  held,    1   think,   to  have  a  significance  equally 
equivocal.     The  plaintiff  had  to  string  a  new  wire  from 
Denver  to  San  Francisco  to  give  the  defendant  service 
upon  two  private  wires  as  promised.     We  do  not  know 
whether  this  necessity  was  something  unusual  in  fdling 
a  pi'ivate  contract.     We  do  not  know  tlie  cost  per  mile, 
or  its  approximate  relation  to  the  burden  put  upon  the 
defendant  in  the  maintenance  of  the  higher  rate.     We 
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do  know  that  whatever  the  cost,  the  plaintiff  made  its 
lease  for  this  district  as  elsewhere  upon  the  basis  of  the 
mileage  covered.  Stress  is  laid  upon  other  provisions  of 
the  contracts.  The  defendant  had  the  right  to  a  pro  rata 
abatement  of  the  rental  when  there  was  interruption  of 
service  for  one  day  or  more.  The  contracts  at  the  reduced 
rates,  so  far  as  they  are  in  evidence,  provide  for  rentals 
without  abatement.  These  minor  differences  do  not 
justify  discrimination  without  limit.  At  the  utmost  they 
permit  a  cancellation  of  allowances,  to  equalize  the  rates 
for  every  one.  I  cannot  find  that  there  has  been  any 
deduction  for  interruptions  in  measuring  the  award  imder 
the  four  contested  contracts. 

In  the  end,  with  all  these  competing  arguments  strug- 
gling for  the  mastery,  the  problem  that  confronts  us 
remains  a  problem  of  fact  {Western  Union  Tel,  Co,  v.  Call 
Pub,  Co,,  181  U.  S.  92,  103;  Int  Com,  Com,  v.  Ala,  Mid- 
land Rij.  Co,,  168  U.  S.  144,  170;  Cin,,  N,  0,  &  Tex,  Pac. 
Rij.  Co,  V.  Int.  Com,  Com,,  102  U.  S.  184,  194;  U,  S,  v. 
Louisville  &  Nash.  R,  R,  Co,,  235  U.  S.  314;  Penn.  Co,  v. 
U,  S.,  230  U.  S.  351, 3G1).  The  defendant,  alone  among  the 
gatherers  of  news,  was  required  by  the  plaintiff  to  submit 
to  a  deviation  from  the  published  rates.  That  was  enough 
to  put  upon  the  plaintiff  the  burden  of  going  forward  with 
the  evidence,  of  explaining  and  excusing  (Rice,  Robinson 
&  Winthrop  v.  W,  N,  Y,  &  P,  R.  Co,,  3  I.  C.  C.  Rep.  162, 
169;  Richmond  El.  Co.  v.  P,  M,  R,  R,  Co,,  10 1.  C.  C.  Rep. 
629,  636;  Matter  of  Rate  Advance,  24  I.  C.  C.  Rep.  290, 
291).  Rates  may  be  fixed  in  view  of  dissimilarities  in 
conditions  of  service.  Even  then,  there  must  be  some 
reasonable  proportion  between  the  variance  in  the  con- 
ditions and  the  variance  in  the  charges.  But  above  all, 
the  dissimilarities  must  be  in  truth  the  basis  of  the  sched- 
ule, the  determining  principle  of  conduct,  and  not  a  mere 
pretext  or  cover  for  partiality  and  oppression.  A  mile- 
age rate,  intended  to  be  general  and  to  apply  to  all  alike, 
may  not  be  refused  to  one,  while  conceded  to  all  others, 
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and  the  departure  from  the  schedule  justified,  as  of  course, 
by  some  fortuitous  difference  of  conditions,  ignored  in 
the  event,  but  prudently  recalled  thereafter.  Dissimi- 
larities, substantial  and  decisive  when  the  structure  of 
the  schedule  is  framed  upon  one  basis,  may  be  unsub- 
stantial and  immaterial  when  it  is  framed  upon  another, 
[nto  every  appraisal  of  the  justice  of  discriminatory  rates, 
:here  enters  as  a  weighty  factor  the  purpose  of  the  carrier, 
[nto  every  appraisal  of  purpose,  there  enters  an  estimate 
)f  the  motives  which  prompted  and  determined  action, 
[n  the  case  at  hand,  this  task  of  appraisal  was  for  the 
;rier  of  the  facts.  His  findings  are  conclusive  in  this 
30urt,  if  there  is  any  evidence  to  sustain  them.  I  cannot 
;ay  that  there  is  none.  I  think  a  reasonable  man  might 
lot  unreasonably  believe  that  the  rate  was  meant  to  be 
i  general  one  from  one  ocean  to  the  other;  that  it  took 
10  heed  of  cost  of  service  or  of  anything  but  mileage; 
hat  the  defendant  was  singled  out  for  adverse  discrimina- 
ion  as  tlie  holder  of  unexpired  contracts;  and  that  the 
liscrimination,  unjust  in  conception,  remained  unjust  in 
execution. 

We  have  yet  to  determine  the  effect  of  this  injustice 
ipon  tlie  rates  i^ayal^le  b}^  the  customer.  The  defendant  is 
lot  suing  (under  sec.  S  of  the  statute)  to  recover  damages 
or  a  tort.  It  is  not  suing  for  the  recovery  of  payments 
Jready  made.  It  is  defending  against  an  attempt  to 
harge  it  with  something  in  excess  of  the  established  rates. 
Miat  it  resists  is  not  merely  a  disci iminat ion,  but  an 
(vercharge.  Every  overcharge,  when  exacted  of  one  to 
he  exclusion  of  others,  is,  indeed,  a  discrimination.  Not 
very  discrimination  is  an  overcharge.  This  case  does 
Lot  require  us  to  liold  that  a  customer,  sued  for  the 
stablished  and  prevaihng  rate,  may  cut  the  payment  down 
>y  proof,  without  more,  that  some  favored  individual,  by 
orce  of  illicit  rebates,  has  obtained  services  for  less. 
VTiether  the  remedy  is  then  in  tort  for  the  recovery  of 
iamages,  which  may  be  more  than  the  rebate  or  less,  and 
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often  merely  nominal  {Penn.  R,  R.  Co,  v.  Int.  CoalM.  Co,, 
230  U.  S.  184;  Mitchell  Coal  &  Coke  Co.  v.  Penn.  R.  R. 
Co.,  230  U.  S.  247;  Meeker  &  Co.  v.  Lehigh  V.  R.  R.  Co., 
236  U.  S.  412,  429;  Southern  Pac.  Co.  v.  Damell-Taenzer 
Lumber  Co.,  245  U.  S.  531,  534;  Homestead  Co.  v.  Des 
Moines  Electric  Co.,  248  Fed.  Rep.  439),  is  a  question  not 
now  before  us.  This  is  a  case  which  requires  us  to  say 
whether  the  customer,  sued  for  payments  in  excess  of  the 
rates  publicly  established  as  applicable  to  all,  may  cut  the 
payment  down  to  the  common  level  for  himself  (Great 
Western  Ry.  Co.  v.  Sutton,  L.  R..4  Eng.  &  Ir.  App.  226, 239, 
240,  per  Lord  Blackburn;  Southern  Pac.  Co.  v.  DarneU- 
Taenzer  L.  Co.,  supra;  Penn.  R.  R.  Co.  v.  Int.  Coal  M.  Co., 
supra,  at  p.  202;  Union  Pac,  Ry,  Co,  v.  Goodridge,  149  U.  S. 
680,  697) .  There  is  a  wide  difference  between  claiming  the 
benefit  of  a  privilege  conferred  upon  a  few  to  the  prejudice  of 
the  many,  and  resisting  exclusion  from  privileges  conferred 
upon  the  many,  and  denied  only  to  a  few.  In  one  case, 
the  customer  is  aggrieved  because  some  one  else  is  paying 
too  little.  In  the  other,  he  is  aggrieved  because  he  must 
pay  too  much  himself.  An  overcharge  results  when  the 
rate  exacted  is  unreasonable  {Southern  Pac.  Co.  v.  Damell- 
Taenzer  L,  Co.,  supra).  I  think  an  overcharge  also  results 
when  the  rate  exacted  of  the  individual  is  in  excess  of  the 
rate  in  force  between  the  company  and  the  pubUc,  for  the 
public  includes  the  individual  as  a  component  of  the 
mass  {Great  Western  Ry.  Co.  v.  Dutton,  supra).  But  the 
case  does  not  turn  upon  the  label  of  the  plaintiff's  conduct. 
Iilo<>,al  it  remains  ])y  whatever  name  we  choose  to  call  it. 
The  statute  i)rohibits  special  burdens  as  well  as  special 
privileges.  Courts  will  not  help  the  customer  to  recover 
an  illicit  rebate  {Cliicago  &  Alton  R.  R.  Co,  v.  Kirby,  225 
IJ.  S.  155,  1G6).  They  will  not  help  the  carrier  to  impose 
an  illicit  biu-den.  They  stand  aloof  when  it  appears  that 
the  direct  object  of  the  action  is  to  make  illegality  prevail. 
No  doubt  the  direct  object  of  the  action  is  to  be  distin- 
guished   from    its    remote    or    collateral    consequences. 
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Courts  are  not  lending  their  aid  to  enforce  a  discrimina- 
tion in  contravention  of  the  statute  when,  with  proof  of 
past  preferences,  they  maintain  the  normal  or  established 
charges.  The  discrimination  is  in  the  preference,  whether 
it  be  a  privilege  or  a  burden,  and  not  in  the  maintenance 
of  the  level  from  which  preferences  are  measured.  There 
is  a  distinction  between  the  mere  omission  to  counteract 
the  effect  of  a  preference  which  has  become  an  executed 
transaction,  and  active  intervention  in  aid  of  a  preference 
which  is  still  an  executory  project.  The  preference  aimed 
at  this  defendant  is  still  a  project,  and  nothing  more.  A 
judgment  for  the  unequal  rate  will  make  it  a  reality. 
Unless  the  court  will  help  the  carrier,  the  discrimination 
remains  abortive.  Judicial  action  is  invoked  to  make  it 
v^ital  and  effective. 

I  am  not  aware  of  any  principle  or  precedent  which  puts 
a  duty  of  that  kind  upon  us.  We  will  not  stir  a  step  in 
furtherance  of  an  illegal  scheme  {Carrier  v.  Carrier j  226 
N.  Y.  114,  128;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261; 
Cont.  Wall  Paper  Co.  v.  Voight  &  Sons  Co.,  212  U.  S. 
227).  Special  privileges  or  burdens,  if  prohibited  by  law, 
^vill  not  be  confirmed  by  the  onforcemeut  of  the  contracts 
ivhich  granted  or  iiui)()so(l  thorn  {Chicago  &  Alton  R.  R. 
V,  Kirhijj  supra;  Boston  A  M.  R.  R.  v.  Hooker^  233  U.  S. 
)7;  Merchants  Cotton  Press  d:  St.  Co.  v.  .V.  A.  Ins.  Co.,  151 
U.  S.  36S,  3SS).  The  ])kiintiff  i^resses  the  analogy  of  dis- 
crimination by  the  railroads.  The  analogy  is  not  com- 
3lete,  but,  to  the  extcMit  that  it  exists,  it  is  not  hurtful  to 
:he  defendant.  The  iuteistate  commerce  commission  has 
•uled  that  no  duty  rests  upon  telegraph  companies  to  file 
vith  the  commission  their  tariff  of  charges  {Cultra  v. 
V.  U.  Tel  Co.,  44  I.  C.  C.  Rep.  670,  673,  674).  Counsel 
issume  this  ruling  to  be  law,  and  I  follow  their  assumi)ti()n. 
A^ith  railroads  the  rule  is  different.  The  only  legal  rates 
or  them  are  tliose  on  file  with  the  commission.  Dis- 
irimination  in  favor  of  one  shi]:)per  does  not  pull  down  the 
ate  for  others  who  have  conformed  to  the  established 
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tariff.  It  gives  a  right  of  action  for  damages  which  may 
be  nominal  or  substantial  {Penn.  R.  R.  Co,  v.  Int.  Coal  M. 
Co,,  supra).  Payments  in  excess  of  the  established  tariff 
stand,  however,  on  a  different  basis.  These  the  shipper 
may  recover  to  the  extent  of  the  excess,  '^  not  as  damages, 
but  as  overcharge''  {Penn,  R,  R,  Co,  v.  Int.  Coal  M.  Co., 
supra,  at  p.  202).  The  analogy,  extended  to  this  case, 
gives  a  right  of  resistance  to  the  customer  who  is  wronged 
by  a  departure  from  the  norm.  A  tariff  may  be  an 
estabUshed  one  for  telegraph  companies  as  for  railroads 
{Kansas  City  So,  Ry,  Co,  v.  Albers  Com,  Co,,  223  U.  S. 
573,  574) .  Its  marks  may  be  less  definite  and  obvious.  To 
identify  it  may  be  harder.  None  the  less,  while  it  exists, 
there  is  a  like  duty  to  adhere  to  it  within  the  Umits  of 
equality  and  justice.  I  think  there  is  evidence  justifying 
a  finding  that  the  plaintiff  established  a  new  tariff  in  Sep- 
tember, 1915,  as  effectually  as  if  it  had  put  the  changes  in 
\mting  and  filed  them  in  a  public  office.  We  do  not  need 
to  question  its  good  faith  in  refusing  to  extend  the  tariff  to 
existing  contracts  with  the  defendant.  In  all  likelihood, 
it  acted  under  a  misconception  of  its  duties.  JVIiscon- 
ception  could  not  change  the  remedies  available  for  the 
protection  of  its  customer.  Departure  from  the  schedule, 
if  illegal,  became  extortion,  which  might  be  answered  by 
resistance. 

In  all  that  I  have  written,  I  have  gone  on  the  assump- 
tion that  the  plaintiff,  when  it  made  contracts  for  private 
wires,  was  acting  as  a  common  carrier  within  the  defini- 
tion of  the  act  of  Congress,  and  was  subject  to  the  duties 
inhering  in  that  relation.  The  plaintiff  in  the  argmnent 
at  our  bar  invited  us  to  decide  the  case  on  that  assumption, 
and  expressly  disclaimed  any  contention  to  the  contrary. 
A  ruling  of  the  interstate  commerce  commission  is  in 
accord  with  the  concession  {Matter  of  Private  Wire  Con- 
tracts, 50  I.  C.  C.  Rep.  731,  757,  759).  Private  wires  have 
become  an  important  branch  of  the  telegraph  business. 
They  are  given,  not  only  to  tlie  press,  but  to  bankers  and 
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brokers  and  many  others  (50  I.  C.  C.  Rep.  731,  at  p.  738). 
They  must  be  offered  to  those  who  need  them  with  even- 
handed  impartiality.  A  pubhc  service  corporation  is  not 
at  Uberty  to  grant  extraordinary  facihties  to  one  man,  and 
arbitrarily  refuse  them  to  another.  It  need  not  depart 
from  the  beaten  track  at  all.  If  it  does,  it  must  not  govern 
the  deviation  by  prejudice  or  favor.  What  it  grants  to  one, 
it  must,  in  like  conditions,  when  detriment  would  follow 
preference,  grant  impartially  to  all,  within  the  limits 
of  capacity  {Chicago  &  Alton  R.  R,  Co.  v.  Kirhy^  225  U.  S. 
155;  Louisville  &  Nashville  R,  R.  Co.  v.  U.  aS.,  238  U.  S.  1, 
20;  Penn.  R.  R.  Co.  v.  Sonman  Shaft  Coal  Co.,  242  U.  S. 
120;  Hocking  Valley  Ry.  Co,  v.  U.  S.,  210  Fed.  Rep.  735, 
741,  745;  Matter  of  Private  Wire  Contracts,  supra,  at  p. 
761;  Express  Cases,  117  U.  S.  1,  24,  25;  Windsor  v.  A".  F. 
C.  &  H.  R.  R.  R.  Co.,  82  Misc.  Rep.  38;  1G3  App.  Div. 
930;  220  N.  Y.  695;  State  ex  rel.  Ellis  v.  Atl.  C.  L.  R.  R. 
Co.,  12  L.  R.  A.  N.  S.  [Fla.]  506,  518). 

The  judgment  should  be  affirmed  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  affirmed. 


Mary  E.   Campbell,   Appellant,   v.   Richmond   Light 
and  Railkoad  Company,  Respondent. 

RaUroads  —  negUgence  —  contributory  negligence  —  errone- 
ous dismissal  of  complaint  in  action  to  recover  for  injuries 
received  from  being  struck  by  street  car  —  questions  of  fact  for 
the  jury. 

Defendant  operated  a  single-track  electric  road.  Plaintiff  was  not 
acquainted  with  that  fact  and  stood  so  noar  tlic  track  whik^  waiting 
for  a  car,  in  the  full  illumination  of  an  electric  arf  light,  that  the  side  of 
a  car  coming  around  a  curve  from  the  opposite  direction  from  that 
which  she  anticipated  struck  her  umbrella  and  she  was  thrown  to  the 
ground  and  injured.     The  motorman  seeing  her  position,  knowing  the 
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distance  the  car  overhung  the  track  and  that  if  he  proceeded  without 
giving  warning  or  checking  the  car,  he  would  strike  the  umbrella, 
which  she  held  to  protect  hcself  from  the  rain,  might  have  been 
found  negligent.     Plaintiff's  negligence  was  also  a  question  of  fact.* 

Campbell    v.    Richmond  Light   &  R.    R.   Co.,   181  App.  Div.  320, 
reversed. 


(Argued  March  12,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment,  entered  February  20,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Don  R.  Almy  and  William  S.  Evans  for  appellant. 
The  Appellate  Division  erred  in  finding  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law. 
(Knapp  V.  Barrett,  216  N.  Y.  226;  Mullen  v.  Schenectady 
Ry,  Co.,  214  N.  Y.  300;  Breese  v.  Nassau  E.  R.  Co.,  162 
App.  Div.  455;  Schoenfeld  v.  N,  Y.  Rys.,  88  Misc.  Rep. 
21;  MoebusY.  Herrman,  108  N.  Y.  349;  Baker  v.  Close, 
204  N.  Y.  92;  Hickman  v.  Schimper  &  Co.,  125  App.  Div. 
216;  Buscher  v.  N.  Y.  T.  Co.,  106  App.  Div.  493;  Mitchell 
V.  T.  A.  R.  R.  Co.,  62  App.  Div.  371;  Kettle  v.  Turl, 
162  N.  Y.  255;  Halliday  v.  B.  H.  R.  R.  Co.,  59  App.  Div. 
57.)  The  Appellate  Division  erred  in  finding  that  there 
is  no  evidence  of  the  negligence  of  defendant.  ( Neary  v. 
Citizens  Light  &  Poiver  Co.,  110  App.  Div.  769;  Farout  v. 
Brooklyn  Heights  R.  R.  Co.,  14  Misc.  Rep.  398;  Fandell  v. 
Third  Avenue  R.  R.  Co.,  15  App.  Div.  426;  McDermottv. 
Brooklyn  Heights  R.  R.  Co.,  39  App.  Div.  214;  Towner  v. 
Brooklyn  Heights  R.  R.  Co.,  44  App.  Div.  628;  Schwartz- 
haum  V.  Third  Avenue  R.  R.  Co.,  54  App.  Div.  164; Lar^ift 
V.  Union  R.  R.  Co.,  125  App.  Div.  286;  Lalor  v.  City  of 
New  York,  208  N.  Y.  431;  Carlisle  v.  Norris,  215  N.  Y. 
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403;  Scarlett  v.  Z).,  L.  &  W.  R,  R.  Co.,  222  N.  Y.  155; 
Middletown  v.  Whitndge,  213  N.  Y.  499.) 

Guy  0.  Walser  and  Bertram  G.  Eadie  for  respondent. 
The  plaintiff's  complaint  was  properly  dismissed  by  the 
Appellate  Division  because  plaintiff  was  guilty  of  con- 
tributory negligence,  and  the  defendant  was  not  negli- 
gent. (Merserole  v.  B,  C.  E,  R.  Co.,  10  N.  Y.  Supp.  813; 
Bremiller  v.  B,,R.  &  P.  R.  R.  Co,,  90  Hun,  226;  Ramsey  v. 
A^  y.  C.  R.  R.  Co,,  4  Wkly.  Dig.  396;  Steves  v.  Oswego  & 
S.  R,  R,  Co,,  18  N.  Y.  422;  24  N.  Y.  430;  Balla  v.  Met,  St, 
Ry.  Co,,  27  Misc.  Rep.  775;  Biederman  v.  Dry  Dock,  E, 
B,  &  B.  R,  R,  Co,,  54  App.  Div.  291 ;  Hickman  v.  Nassau 
El,  R.  R,  Co,,  36  App.  Div.  376;  McQuade  v.  Met,  St,  Ry, 
Co.,  17  Misc.  Rep.  154;  Mastin  v.  City  of  New  York,  201 
N.  Y.  81;  Warshanskyy,  Baltcransky,  94  Misc.  Rep.  182.) 
The  Appellate  Division  had  power  to  dismiss  the  com- 
plaint. {Peterson  v.  Ocean  El,  Ry,  Co,,  161  App.  Div.  720; 
Meisle  v.  N,  Y.  C.  R.  R,  Co,,  219  N.  Y.  319;  Middleton  v. 
Whitridge,  213  N.  Y.  499.) 

Andrews,  J.  Castleton  avenue,  on  Staten  Island, 
running  east  and  west,  crosses  Burger  avenue  at  right 
ingles.  Some  two  hundred  feet  to  the  west  of  the  inter- 
section it  curves  toward  the  south.  Through  it  is  built 
I  single-track  electric  railway,  the  rails  being  laid  in 
jubstautially  the  position  where  the  east-bound  tracks 
vould  ordinarily  be  had  the  railroad  been  double-tracked. 

On  the  evening  of  May  16,  1916,  there  was  a  heavy 
ain  storm  with  a  high  wind  from  the  west.  Mrs.  Camp- 
)ell  wished  to  take  a  car  running  to  the  east.  She, 
herefore,  crossed  Castleton  avenue  from  the  north  and 
tood  upon  the  south  sidewalk.  Looking  in  the  direction 
rem  which  her  car  would  come  her  view  was  interrupted 
y  the  curve,  and  she  feared  that  she  might  not  be  able 
3  give  sufficient  notice  of  her  intentions.     She,  therefore, 

25 
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stepped  on  to  the  pavement  and  stood  twenty  feet  west 
of  the  street  corner,  and  half  way  between  the  curb  and 
the  track  in  the  place  where  passengers  wishing  to  take 
east-bound  cars  were  accustomed  to  stand.  The  night 
was  dark  but  she  was  in  the  full  illumination  of  an  electric 
arc  light.  She  was  carrying  an  umbrella  and  attempting 
to  protect  herself  as  far  as  possible  from  the  driving  rain. 
She  did  not  know  it  was  a  single-track  road.  She  had 
been  accustomed  to  double  tracks  in  New  York  city  and 
assumed  that  these  tracks  were  laid  in  the  same  way. 
She  supposed,  therefore,  that  any  car  coming  upon  the 
track  next  her  would  be  from  the  west.  With  this  idea 
in  mind  she  gave  her  chief  attention  to  that  direction, 
although  every  half  minute  she  looked  to  the  east  so  as  to 
protect  herself  from  automobiles  or  wagons  upon  the 
^Tong  side  of  the  highway. 

Five  minutes  later  a  car  from  the  east  approached  at 
a  high  rate  of  speed.  This  she  neither  saw  nor  heard. 
The  motorman,  however,  discovered  her  position  as  the 
car  entered  Burger  avenue  some  seventy  feet  from  her. 
It  could  have  been  stopped  within  forty-seven  feet,  as  the 
motorman  says  he  actually  did  stop  it  within  that  distance 
when  he  applied  the  brakes.  Instead  of  checking  its 
speed,  however,  and  without  giving  any  warning  signal 
he  ran  at  full  speed  past  her.  As  he  did  so  the  side  of  the 
car  struck  her  umbrella.  Mrs.  Campbell  was  twisted 
around,  thrown  to  the  ground  and  injured.  The  speed  of 
the  car  is  indicated  by  the  fact  that  after  the  colUsion  it 
ran  over  three  hundred  and  fifty  feet. 

Under  these  circumstances  the  jury  might  find  that  the 
motorman  was  negligent.  Seeing  her  position,  knowing 
the  distance  which  the  car  overhung  the  track,  realizing 
that  if  he  proceeded  he  would  strike  her  umbrella  if  not 
the  plaintiff  herself,  not  checking  the  car  or  giving  any 
warning  whatever,  he  runs  at  high  speed  past  her,  and 
the  accident  results. 

As  to  the  plaintiff's  own  negligence  there  was  also  a 
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question  of  fact.  Had  she  looked  to  the  east  at  the  right 
moment  she  could  have  seen  the  car  approaching.  See- 
ing it  approach,  no  nice  calculation  of  distance,  no  igno- 
rance as  to  whether  a  car  in  ordinary  use  overhung  the 
trade  twelve  inches,  or  fourteen  or  twenty  would  avail 
her.  But  as  a  matter  of  law  was  she  bound  to  keep  a  more 
careful  watch  in  that  direction  than  she  shows  .she  did? 
She  supposed  that  the  only  car  that  could  strike  her  would 
come  from  the  west.  Under  the  circumstances  such  a 
supposition  was  not  unreasonable.  She  was  unfamiUar 
with  Castleton  avenue  and  the  position  of  the  tracks  upon 
it.  They  might  well  have  misled  her.  It  is  true  that  a 
few  minutes  before  the  accident  she  had  crossed  the  street, 
but  in  the  storm  and  wind  occupied  in  presei'ving  her 
clothing  from  the  rain,  with  her  attention  necessarily 
distracted,  we  cannot  say  that  she  must  at  her  peril  see 
whether  the  railroad  was  laid  with  one  track  or  two. 
Trolley  tracks  are  flush  with  the  pavement.  There  are  no 
projections  which  force  the  attention  of  the  traveler 
in  the  street,  and  situated  as  was  the  plaintiff  on  the  night 
in  question  her  story  that  she  did  not  observe  their  posi- 
tion may  well  be  true.  In  any  event  upon  this  appeal 
she  is  to  receive  the  benefit  of  all  disputed  testimony. 

The  judgments  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Chase,  Collin,  Pound  and  Crane,  JJ.,  concur; 
Cakdozo,  J.,  concurs  in  result;  Hiscock,  Ch.  J.,  not 
voting. 

Judgments  reversed,  etc. 
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Joseph  Greentaner  et  al.,  Respondents,  v.  The  Con- 
necticut Fire  Insurance  Company  of  Hartford, 
Connecticut,  Appellant. 

Appeal  —  insurance  (fire)  —  findings  reversed  by  Appellate 
Division,  and  new  findings  made,  must  be  set  forth  in  order  or 
pointed  out  therein  —  requirements  of  standard  fire  insurance 
policy  upon  change  of  interest  in  property  insured  —  assign- 
ment of  policy  upon  transfer  of  property  —  invalidity  of  parol 
agreement  by  agents  to  furnish  consent  to  assignment  of  policy 
—  waiver  —  when  defenses  not  waived  by  insurer  in  action  upon 
policy  claimed  to  have  been  assigned. 

1.  Where  it  appears  from  the  prevailing  opinion  of  the  Api)ellate 
Division,  affirming  a  judgment  entered  upon  a  decision  after  trial 
without  a  jury,  that  certain  findings,  made  by  the  trial  court,  were 
reversed  and  new  findings  made  by  the  Appellate  Division,  but  the 
order  of  affirmance  docs  not  show  that  any  findings  of  the  trial  court 
were  reversed  or  that  new  findings  were  made  by  the  Appellate  Division, 
this  court  must,  upon  an  appeal  from  the  judgment  of  the  Appellate 
Division,  accept  the  findings  as  made  by  the  trial  court.  When  the 
Appellate  Division  reverses  a  finding  of  the  trial  court,  or  makes  a 
new  finding,  the  finding  reversed  and  the  new  finding  made  must  be 
set  forth  in  its  order  or  indicated  therein  in  such  a  way  that  it  can  be 
ascertained  just  what  finding  was  reversed  and  what  new  finding 
made.  A  statement  in  the  opinion  is  of  no  effect.  (Bonnette  v. 
Molloy,  209  N.  Y.  1G7,  172,  followed.) 

2.  Under  a  provision  of  the  standard  fire  insurance  policy  of  this 
state,  the  policy,  unless  otherwise  provided  by  agreement  indorsed 
thereon  or  added  thereto,  is  void  if  anj^  change,  other  than  by  the  death 
of  the  insured,  takes  place  in  the  interest,  title  or  possession  of  the 
subject  of  insurance  whether  by  legal  process  or  judgment,  or  by 
voluntary  act  of  the  insured  or  otherwise,  or  if  the  policy  be  assigned 
before  a  loss,  without  the  consent  of  the  insurer.  Held,  that  a  pur- 
chaser or  mortgagee  cannot  recover  in  an  action  upon  the  policy  where 
the  evidence  shows  that  neither  the  defendant  nor  any  authorized 
agent  thereof  consented  to  the  transfer. 

3.  It  appears  that  about  the  time  of  the  transfer  of  the  real  estate 
and  the  assignment  of  the  policy  to  the  purchaser,  he  had  an  inter- 
view with  one  of  a  firm  of  insurance  agents  who  had  issued  the  policy 
but  who  were  not  then  the  agents  of  defendant,  and  in  such  interview 
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the  agent  told  him  that,  in  case  of  a  sale,  he  would  have  slips  prepared, 
consenting  to  the  transfer,  which  would  be  delivered  to  the  purchaser, 
but  no  slips  were  ever  made  or  any  indorsement  made  upon  the  policy 
as  was  required  by  its  terms.  Held,  that  the  person  claiming  to  be 
the  agent  of  the  company  had  no  right  to  waive  any  condition  or 
requirement  of  the  policy;  that  under  the  provisions  of  the  policy, 
even  an  authorized  agent  could  not  waive  any  condition  or  require- 
ment thereof,  except  in  writing,  and  that  the  defendant  was  not 
estopped  from  denjang  its  liability  by  reason  of  its  silence  as  to  the 
termination  of  the  agency.  {Northam  v.  Dutchess  County  Mutual 
Insurance  Co.,  166  N.  Y.  319,  followed.) 

4.  The  fact  that  the  policy  was  produced  by  plaintiffs  and  put  in 
evidence  at  the  trial  does  not  justify  the  inference  that  it  was  assigned 
or  transferred,  where  it  does  not  appear  that  the  purchaser  ever  saw 
or  knew  of  the  existence  of  the  policy  until  the  trial  and  there  is  no 
dispute  but  what  the  mortgagee  had,  prior  to  the  trial,  the  possession 
of  the  policy;  hence,  its  production  at  the  trial  is  no  evidence  whatever 
that  the  vendor's  interest  had  been  assigned  to  the  purchaser. 

Greentaner  v.  Conn,  Fire  Ins.  Co.,  184  App.  Div.  293,  reversed. 

(Argued  March  16,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  July  9,  191 S,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Vernon  Cole  for  appellant.  There  is  no  finding  of 
fact  that  there  was  an  oral  consent  to  the  transfer,  but, 
even  so,  such  oral  consent  was  ineffectual.  {Northam  v. 
D,  C.  Mutual  Ins.  Co.,  lOO  N.  Y.  319;  Bawngartel  v. 
Ins.  Co.,  13()  N.  Y.  547;  Armstrong  v.  Ins.  Co.,  130  N.  Y. 
560;  Messclback  v.  Norman,  122  N.  Y.  578;  Gray  v. 
Germania  Fire  Ins.  Co.,  155  N.  Y.  180;  Moore  v.  Ins.  Co., 
141  N.  Y.  219;  Whited  v.  Germania  Fire  Ins.  Co.,  7()  N.  Y. 
415;  O'Brien  v.  Prescott  Ins.  Co.,  134  N.  Y.  28;  Man- 
chester V.  Guardian  Assur.  Co.,  151  N.  Y.  88.) 
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Russell  L.  Kinsey  for  respondents.  The  plaintiffs  had 
a  right  to  rely  on  the  acts  and  representations  of  Sherwin 
as  the  agent  of  the  defendant  and  his  oral  consent  and 
statements  were  binding  on  the  defendant.  (Manchester 
V.  Guardian  Assurance  Co,,  151  N.  Y.  88,  92;  Squier  v. 
Hanover  Fire  Ins.  Co.,  162  N.  Y.  552.)  The  silence  of 
the  defendant  and  of  Sherwin  estops  the  defendant  from 
disaffirming  Sherwin's  agreement  of  transfer  of  policy. 
(16  Cyc.  PL  &  Pr.  681,  759.)  The  burden  of  proof  was 
upon  the  defendant  to  show  that  both  Lyman  and 
Greentaner  had  notice  of  the  termination  of  the  Sherwin 
agency.  {Barkley  v.  Rennselaer  Ry.  Co.,  71  N.  Y.  205; 
Claflin  V.  Lenheim,  66  N.  Y.  301;  McNeilly  v.  Continental 
Ins.  Co.,  66  N.  Y.  23;  Walrath  v.  Hanover  Ins.  Co.,  139 
App.  Div.  407;  Cosmopolitan  Range  Co.  v.  Midland  R. 
Co.,  44  App.  Div.  467;  Gragg  v.  Hoine  Ins.  Co.,  139  Ky. 
472;  2  Joyce  on  Insurance  [2d  ed.],  §  721.)  The  pro- 
duction of  the  policy  by  plaintiff  and  its  introduction  in 
evidence  is  sufficient.  Written  assignment  of  the  poHcy 
was  not  necessary.  {Western  Assur.  Co.  v.  McCarthy,  18 
Ind.  App.  449;  Cannon  v.  Farmers  Mut.  Fire  Assn.,  58 
N.  J.  Eq.  102.) 

McLaughlin,  J.  Action  to  recover  upon  a  standard 
policy  of  fire  insurance.  The  complaint  alleges  that 
Solomon  S.  Lyman  owned  real  estate  at  Batavia,  N.  Y., 
and  that  the  policy  in  question  covered  certain  buildings 
thereon;  that  he  conveyed  the  real  estate  and  assigned 
the  policy  to  Joseph  Greentaner,  one  of  the  plaintiffs, 
upon  notice  to  and  consent  by  the  defendant;  that  George 
Pearson,  the  other  plaintiff,  held  a  mortgage  upon  the 
real  estate  to  secure  a  loan  made  by  him  to  Lyman  and 
his  interest  in  the  policy  was  covered  by  the  usual  standard 
mortgagee's  clause.  Then  follow  allegations  as  to  the 
fire,  the  loss,  aaid  defendant's  refusal  to  pay.  The  answer 
admits  the  issuing  of  the  policy,  denies  the  company 
consented  to  the  transfer  and  assignment  from  Lyman  to 
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Greentaner,  and  sets  up  as  a  separate  defense  the  pro- 
visions of  the  policy  making  it  void  in  the  event  of  a 
transfer  without  the  company's  consent.  It  also  tenders 
to  Pearson,  the  mortgagee,  the  full  amount  claimed  to  be 
due  under  the  policy  and  upon  making  such  payment  asks 
that  it  be  subrogated  to  his  interest.  The  action  was 
tried  by  the  court  without  a  jury  and  it  found  in  favor  of 
the  plaintiff.  Judgment  upon  the  decision  was  entered 
against  the  defendant  and  it  appealed  therefrom  to  the 
Appellate  Division,  which  affirmed  the  same,  one  of  the 
justices  dissenting,  and  defendant  appeals  to  this  court. 

Before  considering  the  merits  of  the  appeal  it  may  be 
well  to  call  attention  to  the  irregular  practice  adopted  by 
the  Appellate  Division  with  reference  to  certain  findings. 
It  appears  from  the  prevailing  opinion  that  findings  of 
fact  Nos.  7  and  9,  made  by  the  trial  court,  were  reversed 
and  new  findings  made  by  the  Appellate  Division  in  place 
thereof.  The  order  of  affirmance,  however,  does  not 
show  that  any  findings  of  the  trial  court  were  reversed  or 
that  new  findings  were  made  by  the  Appellate  Division. 
We  must,  therefore,  accept  the  findings  as  made  by  the 
trial  court,  though  the  findings  attempted  to  be  made  by 
the  Appellate  Division  do  not  materially  differ  from  them. 
Wlien  the  Appellate  Division  reverses  a  finding  of  the 
trial  court,  or  makes  a  new  finding,  the  finding  reversed 
and  the  new  finding  made  must  be  set  forth  in  its  order 
or  indicated  therein  in  such  a  way  that  it  can  be  ascer- 
tained just  what  finding  was  reversed  and  what  new  find- 
ing made.  A  statement  in  the  opinion  is  of  no  effect. 
{Bonnette  v.  Molloy,  209  N.  Y.  1G7,  172.) 

Upon  the  merits  there  is  little  contest:  between  the 
parties  over  the  facts.  On  July  1,  1915,  Sherwin  &  Sher- 
win  were  insurance  agents  in  the  city  of  Data  via,  N.  Y., 
and  authorized  to  represent  the  defendant.  On  the  day 
named,  Lyman  applied  to  them  for  certain  fire  insurance 
upon  his  buildings.  Three  policies  were  issued,  one  by 
the  defendant  for  $1,000,   for    the  term    of  one   year. 
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Attached  to  the  poUcy  was  a  mortgage  clause  makmg  the 
loss,  if  any,  payable  to  Pearson  as  his  interest  might 
appear.  One  of  the  provisions  of  the  poUcy  provided: 
"  This  entire  policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon  or  added  hereto  shall  be  void 
*  *  *  if  any  change,  other  than  by  the  death  of  an 
insured,  take  place  in  the  interest,  title  or  possession  of 
the  subject  of  insurance  *  *  *  whether  by  legal 
proces  or  judgment,  or  by  voluntary  act  of  the  insured,  or 
otherwise;  or  if  this  policy  be  assigned  before  a  loss/' 

On  or  about  November  1,  1915,  the  agent  of  Joseph 
Greentaner,  one  of  the  plaintiffs,  had  a  conversation  with 
a  member  of  the  firm  of  Sherwin  &  Sherwin  and  the  latter 
stated  to  him  the  amount  of  insurance  the  agency  had  on 
Lyman's  property  and  gave,  according  to  the  testimony 
of  such  agent,  him  a  list  of  the  policies  which  included  the 
one  involved  in  this  action,  and  told  him  there  would  be 
no  objection  to  a  transfer  of  the  property  and  an  assign- 
ment of  the  policies  in  case  of  a  sale.  On  November  1, 
1915,  Lyman  did  sell  the  property  to  Greentaner,  whose 
agent  notified  Sherwin  &  Sherwin  of  that  fact  and 
requested  consents  of  the  insurance  companies  to  the 
transfer  of  the  property  and  assignment  of  the  policies. 
The  policies,  at  the  time,  were  in  the  possession  of  Pearson, 
several  miles  away,  but  a  member  of  the  firm  of  Sherwin 
&  Sherwin  told  such  agent  it  was  not  necessary  to  have 
the  policies  present;  that  he  would  have  slips  prepared, 
consenting  to  the  transfer  and  assignment,  and  they 
could  thereafter  be  delivered  to  him.  The  agent,  how- 
ever, never  called  for  the  slips  and  no  slips,  in  fact,  were 
ever  made,  nor  was  the  policy  produced  or  an  indorse- 
ment of  any  kind  made  upon  it. 

On  the  20th  of  November,  1915,  a  fire  occurred  which 
partially  destroyed  the  buildings  covered  by  the  policies. 
Proofs  of  loss  were  filed  with  the  defendant,  but  it  refused 
to  pay  the  policy  issued  by  it  on  the  ground  that  at  the 
time  of  the  transfer  by  Lyman  to  Greentaner,  Sherwin  & 
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Sherwin  were  not  its  agent,  and  it  had  not  consented  to 
the  change.  The  fact  was  not  disputed  that  on  August 
6, 1915,  the  agency  of  Sherwin  &  Sherwin  was  terminated 
and  they  had  no  authority  thereafter  to  represent  the 
defendant.  The  member  of  the  firm  of  Sherwin  & 
Sherwin  testified,  and  his  testimony  was  not  contradicted, 
that  when  he  had  the  conversation  with  Greentaner^s 
representative  about  consenting  to  the  transfer,  he  did 
not  know  that  the  defendant  had  issued  a  pohcy  upon  the 
buildings  in  question.  The  trial  court,  however,  held 
that  the  defendant  was  estopped  from  denying  its  lia- 
bility by  reason  of  its  silence  as  to  the  termination  of  the 
Sherwin  &  Sherwin  agency,  and  that  the  oral  agreement 
made  with  one  of  the  firm  to  the  effect  that  slips  would  be 
furnished  consenting  to  the  transfer  and  assignment,  con- 
stituted a  waiver. 

I  am  of  the  opinion  that  no  obligation  rested  upon 
defendant  to  notify  Greentaner  of  the  termination  of  the 
Sherwin  &  Sherwin  agency.  He  had  never  done  any 
business  with  the  agency  and  so  far  as  appears  never 
knew,  until  after  the  fire,  of  its  existence.  The  policies 
were  issued  to  Lyman.  Greentaner  was,  therefore,  a 
stranger  to  the  insurance  company  and  it  does  not  appear 
that  his  agent,  prior  to  the  time  in  question,  had  done  any 
business  with  Sherwin  &  Sherwin,  or  knew  or  had  any 
reason  to  believe  that  they  represented  the  defendant. 

It  may  be  —  a  question  which  we  do  not  now  decide  — 
that  as  to  Lyman  and  Pearson  the  company  was  obligated 
to  give  notice  of  the  termination  of  the  agency,  but  there 
is  nothing  in  the  record  to  indicate  such  notice  was  not 
given  or  that  such  persons  did  not  know  the  agency  had 
been  terminated.  If,  however,  it  be  assumed  there  was 
some  obligation  resting  upon  the  defendant  to  give  notice 
to  Greentaner,  I  do  not  think  he  is  entitled  to  recover. 
The  most  that  can  be  claimed  is  that  one  of  the  firm  of 
Sherwin  &  Sherwin  orally  consented  to  the  transfer  and 
assignment  and  a  recovery  cannot  be  predicated  thereon. 
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A  provision  of  the  policy  provides:  ''  No  officer,  agent  or 
other  representative  of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this  poUcy,  except 
such  as  by  the  terms  of  this  policy  may  be  the  subject  of 
agreement  endorsed  hereon  or  added  hereto;  and  as  to 
such  provisions  and  conditions,  no  officer,  agent  or  repre- 
sentative shall  have  such  power  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions,  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached  hereto." 

To  hold  otherwise  would  destroy  this  provision  of  the 
policy  and  this  was,  in  effect,  so  decided  by  this  court  in 
Noriham  v.  Dutchess  County  Mutual  Insurance  Co.  (166 
N.  Y.  319).  There,  the  insured  made  a  general  assign- 
ment. The  assignee  advised  the  local  agent  of  that  fact 
and  asked  that  the  insurance  be  transferred,  which  the 
agent  said  he  would  do,  the  policy  not  being  produced 
because  it  was  locked  up  in  a  safe  which  the  assignee 
could  not  open.  The  policy  never  was  produced  and  no 
written  indorsement  was  ever  made  thereon.  A  fire 
occurred  and  a  recovery  was  had  on  the  theory  that  the 
insurance  company  was  estopped  from  claiming  that  the 
oral  consent  was  not  sufficient.  The  judgment  was 
affirmed  by  the  Appellate  Division,  but  reversed  by  this 
court,  it  holding  that  the  act  of  the  agent  did  not 
constitute  a  waiver  of  the  conditions  of  the  poUcy  nor 
authorize  the  application  of  the  doctrine  of  estoppel. 

In  Baumgartel  v.  Providence-W .Ins.  Co.  (136  N.  Y.  547) 
a  question  quite  similar  in  principle  to  the  one  here  under 
consideration  was  presented  and  the  court  held  a  recovery 
could  not  be  had,  saying:  '^  The  agent  could  not  give 
such  consent,  so  as  to  bind  the  company,  except  in  writing, 
indorsed  upon  the  policy,  or  attached  thereto,  and  unless 
this  permission  is  so  written  or  attajched,  the  contract 
provides  that  the  plaintiff  would  not  claim  any  right  or 
immunity  on  account  of  it.  *  *  *  The  language  of 
the  agent  amounted  to  nothing  more  than  his  personal 
promise  to  do  something  in  the  future  and  neither  he  nor 
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the  company  could  be  held  to  be  in  default,  with  respect 
to  such  promise,  until  the  plaintiff  had  presented  the  policy 
to  him  and  requested  him  to  make  the  indorsement/' 

The  authority  principally  relied  upon  by  the  respondent 
{Manchester  v.  Gxtardian  Assurance  Co, ^  151  N.  Y.  88)  is 
clearl}^  distinguishable.  In  that  case  the  agent  agreed 
to  make  the  necessary  indorsements  and  failed  to  do  so, 
although  the  policy  was  within  his  reach  for  the  purpose. 
The  promise,  under  the  circumstances,  was  held  to  be 
either  the  equivalent  of  an  oral  contract  for  further 
insurance  or  an  estoppel  precluding  the  defendant  from 
asserting  its  own  breach  of  performance. 

I  am  also  of  the  opinion  that  the  judgment  must  be 
reversed  for  another  reason.  The  judgment  not  having 
been  unanimously  affirmed  by  the  Appellate  Division, 
this  court  can  look  into  the  evidence  for  the  purpose  of 
ascertaining  whether  there  is  any  evidence  to  sustain 
the  findings.  The  trial  court  found  that  Lyman  trans- 
feiTed  and  assigned  the  policy  in  question  to  Greentaner. 
There  is  absolutely  no  proof  showing  such  assignment 
or  transfer.  A  majority  of  the  justices  of  the  Appellate 
Division  were  of  the  opinion  that  this  fact  might  be 
inferred  because  the  policy  was  produced  by  the  plaintiffs 
and  put  in  evidence  upon  the  trial.  No  such  inference 
can  be  indulged  in  so  far  as  Greentaner  is  concerned.  It 
does  not  appear  that  he  ever  saw  or  knew  of  the  existence 
of  the  policy  until  the  trial  took  place,  and  there  is  no 
dispute  but  what  Pearson,  the  mortgagee,  had,  prior  to 
that  time,  the  possession  of  the  policy,  and  the  production 
of  it  at  the  trial  is  no  evidence  whatever  that  Lyman's 
interest  had  been  assigned  to  Greentaner. 

Upon  both  grounds,  therefore,  I  think  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Pound  and  Andrews, 
JJ.,  concur;  Elkus,  J.,  concurs  in  result. 

Judgment  reversed,  etc. 
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Eva  Shields,  Respondent,  v.  Van  Kelton  Amusement 

Corporation,  Appellant. 

Negligence  —  contributory  negligence  —  when  person  injured 
by  fall  while  skating  on  public  skating  rink  cannot  recover  for 
injuries  sustained. 

Where  plaintiff,  an  experienced  skater,  who  was  skating  vcpon  an 
open  air  skating  rink  on  a  warm  day,  could  see  that  the  ice  was  melted 
in  spots  from  which  skaters  were  excluded  by  benches  placed  for  that 
purpose,  but  continued  skating,  meanwhile  observing  that  the  ice  was 
growing  softer,  until  one  of  her  skates  was  caught  in  a  soft  spot 
whereby  she  was  thrown  down,  sustaining  injuries  for  which  this  action 
is  brought,  she  cannot  recover.  Although  defendant  was  obligated  to 
use  reasonable  care  for  the  protection  of  skaters,  there  is  no  evidence 
to  show  that  it  did  not.  Even  if  it  could  be  held  that  defendant  was 
negligent,  plaintiff  was  equally  so. 

Shields  V.  Van  Kelton  Ainuaement  Corp.,  186App.  Div.  946,  reversed. 

(Argued  March  19,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  December  31,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Walter  L.  Glenney  and  Bcrtrand  L.  Pettigrew  for 
appellant.  Xo  negligence  was  shown  on  the  part  of  the 
defendant.  (Stcltcr  v.  Cordcs,  146  App.  Div.  300;  Lusk 
V.  Peck,  132  App.  Div.  42G;  McKcon  v.  P.  &  G.  Mfg. 
Co.,  154  App.  Div.  740;  Kline  v.  Abraham,  178  N.  Y. 
377.) 

Abraham  Rickman  for  respondent.  The  defendant  was 
negligent  in  omitting  to  observe  the  duty  imposed  upon 
it  by  law.  (Lusk  v.  Peck,  133  App.  Div.  426;  199 
N.  Y.  546;  Dinmhan  v.  L,  0.  7?.  Co.,  8  App.  Div.  509; 
Turlington  v.    Tampa  El   Co.,   56  So.   Rep.   69.)     The 
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plaintiff  was  free  from  contributory  negligence  and  it 
was  for  the  jury  to  say  as  a  matter  of  fact  whether  she 
exercised  due  care.  {Lusk  v.  Peck,  132  App.  Div.  426; 
199  N.  Y.  546;  Lee  v.  Ingraham,  106  App.  Div.  167.) 

McLaughlin,  J.  The  defendant,  on  the  6th  of 
February,  1917,  had  an  open  air  skating  rink,  to  which 
the  public  generally  was  admitted  on  paying  an  admis- 
sion fee.  On  the  day  named,  at  about  two-thirty  o'clock 
in  the  afternoon,  the  plaintiff,  with  a  friend,  entered  the 
rink  for  the  purpose  of  skating.  It  was  a  warm  day 
and  the  sun  had  melted  the  ice  so  that  it  was  soft  in 
spots  and  benches  had  been  placed  to  exclude  skaters 
from  such  portion  of  the  ice.  The  i)laintiff  was  an  experi- 
enced skater.  She  observed  the  condition  of  the  ice, 
but  notwithstanding  commenced  and  continued  skating 
upwards  of  half  an  hour,  when  the  benches  were  again 
moved  to  exclude  skaters  from  a  further  portion  of  the 
ice.  She  continued  ^^kating  for  something  like  half  an 
hour  longer,  observing  in  the  meantime  that  the  ice  was 
growing  softer,  when  one  of  her  skates  was  caught  in  one 
of  these  s})()ts  and  she  was  thrown  down,  sustaining 
personal  injuri(\s.  She  then  brought  this  action  to  recover 
the  damages  sustained,  on  the  alleged  ground  that  the 
defendant  was  res])onsible  therefor.  She  had  a  verdict 
on  which  judgment  was  entered  and  an  appeal  taken  to 
the  AppeHate  Division,  where  the  same  was  affirmed,  two 
of  the  justices  dissenting,  and  the  defendant  appeals  to 
this  court. 

The  defendant,  having  invited  the  public  to  go  upon 
the  ice,  was  obligated  to  use  reasonable  care  for  its  pro- 
tection. The  record  fails  to  disclose  that  it  did  not 
exercise  this  care;  on  the  contrary,  what  little  evidence 
there  is  bearing  on  that  subject  shows  that  reasonable 
care  was  exercised. 

The  plaintiff  knew  the  condition  of  the  ice.  It  was  a 
small  rink  and  she  had  many  times  been  over  or  very  close 
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to  the  spot  where  she  fell.  She  also  knew  that  the  ice 
was  growing  softer  during  the  time  she  had  been  skating. 
She  saw  the  precautions  taken  by  the  defendant.  Not- 
withstanding, she  continued  skating  and  if  it  could  be 
held  that  the  defendant  was  negligent,  the  same  evidence 
establishes  that  the  plaintiff  herself  was  equally  so. 

On  both  grounds,  therefore,  I  am  of  the  opinion  the 
judgment  should  be  reversed  and  the  complaint  dismissed, 
with  cost  in  all  courts. 

HiscocK,  Ch.  J.,  Collin  and  Andrews,  JJ.,  concur; 
HoGAN,  Pound  and  Elkus,  JJ.,  dissent. 

Judgment  reversed,  etc. 


Elsie    E.   Lyman,   Respondent,    v.    The    Village    of 

Potsdam,  Appellant. 

ViUages  —  streets  —  safety  of  travelers  using  streets  —  duty 
of  viUage  trustees  in  construction  and  maintenance  of  streets 
—  negligence  —  when  village  not  liable  for  accident  arising 
from  obstruction  in  street. 

1.  An  incorporated  village  is  not  an  insurer  of  the  safety  of  travelers 
upon  the  streets  of  the  village.  Reasonable  care  in  the  construction 
and  maintenance  of  the  streets  is  the  measure  of  duty  resting  upon  the 
board  of  trustees  of  the  village  and  liability  of  the  village  rests  upon 
a  violation  of  this  dutv. 

2.  A  legal  encroachment  or  obstruction  in  a  village  street  which 
is  temporary  and  reasonably  necessary  is  a  contemplated  street  use 
and  is  not  unlawful  or  a  nuisance.  The  right  to  use  the  street,  for  the 
general  purpose  mentioned,  existing,  the  village  is  not  primarily  and 
directly  responsible  for  the  misuse  or  abuse  of  the  right. 

3.  A  pile  of  rubl)ish  t(^mporarily  placed  at  the  side  of  a  street  of  an 
incorporated  village,  under  a  resolution  promulgated  by  the  board  of 
trustees  appointing  a  certain  day  as  a  ''  clean-up  day,**  on  which 
rubbish  woidd  be  drawn  away  by  the  village,  was  not  per  se  a  nuisance 
or  an  unlawful  obstruction  to  travel  upon  the  street,  where  the  rubbish 
was  placed  at  the  side  of  the  street  on  the  morning  of  the  day  on  which 
it  was  to  be  removed.  (Village  Law  [Cons.  L.  ch.  64l,  §§  141,  164; 
Public  Health  Law  [Cons.  L.  ch.  45J,  §  21b.) 
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4.  Plaintiff's  horse,  of  ordinary  gentleness  and  steadiness,  was 
frigJitened  by  a  pile  of  rubbish,  placed  for  removal,  in  the  morning  of 
the  day  in  question,  upon  the  grass  plot  between  the  driveway  and 
sidewalk,  and  ran  away  whereby  plaintiff  was  thrown  from  the  car- 
riage and  injured.  The  trial  court  charged  that  the  rubbish  was  a 
nuisance  for  which  the  village  was  liable  and  that  the  only  questions 
for  the  jury  were  whether  the  horse  was  frightened  by  the  rubbish 
and  if  so  the  amount  of  the  damages  sustained  by  the  plaintiff.  Heldy 
error;  that  plaintiff  cannot  recover  without  evidence  (1)  that  the  rubbish 
pile  was  so  likely  to  frighten  horses  of  ordinary  gentleness  that  any 
one  of  ordinary  prudence  and  sagacity  would  have  apprehended  such 
result;  (2)  that  the  board  of  trustees  had  neglected  to  abate  or  remove 
the  defe^ct  within  a  reasonable  time  after  having  information  or  knowl- 
edge of  its  existen^e,  and  (3)  that  plaintiff  was  free  from  negligence 
which  contributed  to  the  accident  and  her  injury. 

Lyman  v.  Village  of  Potsdam,  183  App.  Div.  910,  reversed. 

(Argued  March  11,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  March  12,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Henry  Purcell  and  Frank  L.  Cuhley  for  appellant. 
A  municipality  has  a  right  to  incumber  the  sides  of  its 
streets  for  any  purpose  that  is  reasonable,  useful  and 
necessary  to  the  public,  provided  such  incumbrance  is 
reasonable  and  does  not  interfere  with  the  passage  of 
the  public.  {Dougherty  y .  Trustees,  159  N.Y.  154;  Sautter 
V.  Utica  City  Bank,  45  Alisc.  Rep.  15;  Kent  v.  Town  of 
Patterson,  80  Alisc.  Rep.  5G0;  Studeor  v.  Village  of 
Gouverneur,  15  Ai)p.  Div.  229;  Glasier  v.  Town  of  Hebron, 
131  N.  Y.  447;  Tubesing  v.  City  of  Buffalo,  51  App.  Div. 
14;  Huhhell  v.  Wilson,  104  N.  Y.  434;  Callanan  v. 
Oilman,  107  N.  Y.  300;  Welsh  v.  Wilson,  101  N.  Y.  254; 
People  V.  Horton,  64  N.  Y.  610;  Weston  v.  City,  139  N.  Y. 
281;    Robert  v.  Powell,  168  N.  Y.  411.)     A  corporation 
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cannot  be  charged  with  negligence  unless  it  was  an 
accident  which  was  likely  to  happen  in  common  experi- 
ence. {Tubesing  v.  City  of  Buffalo,  51  App.  Div.  14; 
Beltz  V.  City  of  Yonkers,  148  N.  Y.  67;  Hubbell  v.  City 
of  Yonkersy  104  N.  Y.  434.)  A  village  must  have 
sufficient  notice  of  something  out  of  the  ordinary. 
{Beekman  v.  Mayor,  etc,  18  Misc.  Rep.  509;  Masterton  v. 
Village  of  Mount  Vernon,  58  N.  Y.  391;  Magee  v.  City  of 
Troy,  48  Hun,  383;  Eggleston  v.  Columbia  Turnpike, 
82  N.  Y.  278.)  The  evidence  does  not  affirmatively 
show  that  the  injury  could  reasonably  be  anticipated 
by  prudent  men.  {Studeor  v.  Village  of  Gouvemeur,  15 
App.  Div.  229;  Frank  v.  Village  of  Warsaw,  198  N.  Y. 
463;  Gubasco  v.  City  of  New  York,  14  Daly,  559; 
Tubesing  v.  City  of  Buffalo,  51  App.  Div.  14;  Beltz  v. 
City  of  Yonkers,  148  N.  Y.  67;  McPherson  v.  City  of 
New  York,  204  N.  Y.  430.)  The  evidence  does  not 
show  affirmatively  that  the  village  omitted  any  duty  it 
owed  the  plaintiff.  {Smith  v.  Mayor,  etc.,  66  N.  Y.  295; 
Gorham  v.  Trustees-,  etc.,  59  N.  Y.  660;  Beekman  v. 
Mayor,  etc.,  18  Misc.  Rep.  509;  Cosulich  v.  S.  0.  Co., 
122  N.  Y.  118;  Reiss  v.  N.  Y.  Steam  Co.,  128  N.  Y.  103; 
Dickinson  v.  Mayor,  etc.,  92  N.  Y.  584.)  Although  the 
village  trustees  invited  the  inhabitants  to  put  the  refuse 
out  to  be  removed  by  the  village  agents,  the  village  is 
not  responsible  for  the  negligence  of  the  householder 
who  may  have  put  out  a  dangerous  object.  (Masterton  v. 
Village  of  Mount  Vernon,  58  N.  Y.  391;  McDermott  v. 
City  of  Kingston,  19  Hun,  198;  Morgan  v.  Village  of 
Penn  Yan,  42  App.  Div.  582.) 

George  J.  Moore  for  respondent.  A  person  using  a 
public  street  has  the  right  to  assume  that  it  is  safe 
whether  he  be  walking  or  driving.  {Pettengill  v.  City 
of  Yonkers,  116  N.  Y.  558;  Nelson  v.  Village  of  Canisteo, 
100  N.  Y.  93.)  WTiere  a  dangerous  condition  is  caused 
by  the  municipal  authorities  themselves  they  are  not 
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entitled  to  notice  of  a  defect  but  are  presumed  to  know 
of  its  existence.  {Brusso  v.  City  of  Buffalo,  90  N.  Y.  679; 
Dillon  on  Mun.  Corp.  §§  791,  793;  Storrs  v.  City  of 
Utica,  17  N.  Y.  104;  Weber  v.  Buffalo  Railway  Company , 
20  App.  Div.  292;  Wilson  v.  City  of  Troy,  135  N.  Y.  96; 
Stedman  v.  City  of  Rome,  88  Hun,  279 ;  Flynn  v.  Taylor, 
127  N.  Y.  596.)  In  this  case  a  nuisance  'was  created 
with  the  consent  and  on  the  invitation  of  the  village 
authorities  and  the  defendant  is  liable  for  the  resulting 
accident  to  the  plaintiff.  {Lyman  v.  Village  of  Potsdam, 
173  App.  Div.  890;  Tinker  v.  N.  7.,  0.  &  TF.  R,  R.  Co., 
71  Hun,  431;  Eggleston  v.  Columbia  Turnpike  Road, 
82  N.  Y.  217;  Flynn  v.  Taylor,  147  N.  Y.  596;  Penal 
Law,  §  1530;  Champlainv,  Village  of  Penn  Yan,  34  Hun, 
33;  102  N.  Y.  680;  McNidty  v.  Ludwig  Co.,  153  App. 
Div.  20(5;  Shearman  &  Redfield  on  Negligence  (6th  ed.), 
^355;  Quinn  v.  Town  of  Sernpronius,  33  App.  Div.  70; 
Milker  v.  City  of  New  York,  190  N.  Y.  481.) 

« 

Collin,  J.  The  action  is  to  recover  damages  for 
personal  injuries.  The  plaintiff  was  thrown  from  a 
carriage  while  riding  along  a  street  of  the  defendant 
because  the  horse,  through  fright  at  a  pile  of  rubbish 
within  the  street,  ran  away.  The  action  has  been  twice 
tried.  The  Appellate  Division  reversed  the  judgment 
in  .favor  of  the  defendant  resulting  from  the  former 
trial  and  said  that  a  nuisance  was  created  by  the  pile 
of  rubbish  with  the  consent  and  on  the  invitation  of  the 
village  authorities.  {Lyman  v.  Village  of  Potsdam,  173 
App.  Div.  390.)  At  the  close  of  the  evidence  at  the 
second  trial,  resulting  in  the  judgment  under  review, 
the  decision  of  the  defendant's  motion  for  a  dismissal 
of  the  complaint  was  reserved  pending  the  rendition  of 
a  verdict.  The  trial  justice,  under  exceptions,  charged 
the  jury,  pursuant  to  the  declaration  of  the  Appellate 
Division,   that   the  rubbish   was  a   nuisance  for  which 
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the  defendant  was  responsible,  '^  therefore  the  only 
question  left  open  in  this  case  concerning  liabiUty  is  the 
question  of  whether  or  not  the  horse  which  was  drawing 
the  buggy  in  which  the  plaintiff  was  riding  was  frightened 
by  that  rubbish  or  any  portion  of  it/'  and,  if  it  was,  the 
question  of  the  sum  of  the  damages  sustained  by  plaintiff ; 
and  submitted  specifically  in  writing  those  two  questions 
to  the  jury.  The  jury  answered  that  the  accident  was 
caused  by  the  rubbish  and  fixed  the  damages  at  the 
sum  of  twenty-five  hundred  dollars.  The  trial  justice 
thereupon  denied  the  defendant's  motion  for  the  dismissal 
and  in  virtue  of  a  motion  of  the  plaintiff  directed  the 
verdict  in  favor  of  the  plaintiff.  The  consequent  judg- 
ment was  affirmed  by  a  non-unanimous  decision. 

The  controlling  facts  most  favorable  to  the  plaintiff  the 
jury  might  have  found  to  be:  The  board  of  trustees  of 
the  defendant,  an  incorporated  village  of  about  forty-two 
hundred  inhabitants,  by  a  resolution  adopted  and  pub- 
lished appointed  May  14,  1914,  to  be  '^clean-up  day" 
and  invited  residents  to  put  out  on  the  streets,  not 
earlier  than  May  13,  the  rubbish  they  would  dispose  of 
to  be  drawn  away  by  the  village.  Pursuant  thereto  the 
pile  of  rubbish  in  question  was  deposited  in  the  morning 
of  ]\Iay  14  upon  Cedar  street  by  the  owner  of  the  abutting 
property.  Cedar  street  at  that  point  consists  of  a  central 
driveway  for  vehicular  traffic  thirty-two  feet  wide,  a 
contiguous  grass  plot  upon  either  side  of  the  driveway 
thirteen  feet  wide  abutting  a  sidewalk  four  feet  wide. 
The  rubbish,  consisting  of  a  water  closet  reservoir  and 
bowl,  a  box  about  two  feet  long  and  eighteen  inches 
wide,  a  cast-away  Christmas  tree  about  five  feet  long 
and,  perhaps,  a  couple  of  barrels,  was  placed  upon  the 
grass  plot  near  the  driveway.  An  end  of  the  tree  may 
have  protruded  into  the  driveway  a  few  inches.  The 
rubbish  was  a  pile  from  four  to  six  feet  in  width  and 
length.  On  the  morning  of  May  14  the  village  employees 
with  teams  and  wagons  began  and  completed  the  following 
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reasonable  necessity  or  convenience  induced,  to  place  and 
have  temporarily  within  the  street  for  the  purpose  of  its 
disposal,  rubbish.     The  public  right  to  the  unobstructed 
use  of  a  street  in  all  its  parts  is  not  absolute  but  relative. 
The   right   may   be   quaUfied   by   means   of  permanent 
obstructions  located  at  the  sides  of  the  streets,  fulfilling 
useful  public  purposes  consistent  with,  although  other 
than,    those    of    transportation    and    traffic,    provided 
unobstructed    passageways    of    ample    width    are    left 
{Dougherty   v.    Village   of  HorseheadSj    159   N.   Y.    154; 
Robert  v.  Powell^  1G8  N.  Y.  411),  and  provided,  further, 
the  obstructions  are  not  in  the  nature  of  permanent 
structures  or  encroachments  upon  and  appropriations  of 
the  land  of  the  street  for  private  benefit  or  use.     {City 
of  New  York  v.  Rice,  198  N.  Y.  124.)     The  right  may 
be  qualified  also  by  the  use,  temporary  and  for  a  reason- 
able time,  of  the  sidewalk  and  side  of  the  street,  by  an 
abutting  owner,  to  fulfill  a  reasonable  necessity.     This 
right  is  founded  upon  common  usage  and  consent  and 
needs  no  other  authority.     It  cannot  be  exercised  so  as 
to  interfere  unreasonably  with  the  public  right.     {Callanan 
V.   GilmaUj   107  N.  Y.  360;    Jorgensen  v.  Squires,   144 
N.  Y.  280;   Tolmaa  &  Co,  v.  City  of  Chicago,  240  111.  268.) 
This  use  cannot  be  permanent  and  continuous,  even  if 
sanctioned  by  the  unauthorized  consent  of  the  municipal 
authorities.    {Cohen  v.  Mayor, etc,  of  N,Y.,l  13  N.  Y. 532.) 
The  question  involved  in  this  class  of  cases  is  whether  the 
use  complained  of  is  usual,  reasonable  or  necessary,  and  is 
usually  of   fact.     Public  highways  are  subject  to  such 
incidental  temporary  or  partial  obstructions  as  reasonable 
necessity  requires.     Obstructions  of  such  a  character  are 
not  invasions,  but  qualifications,  of  the  public  right  of  free 
and  common  transit.     They  nmst  not,  however,  unreason- 
ably interfere  with  the  rights  of  the  public  either  thiough 
imposition  or  continuance.     {Bradley  v.  Degnon  Contracting 
Co.,  224  X.  Y.  60.)     There  is  no  dubiety  in  holding,  as  a 
matter  of  law,  in  the  case  at  bar,  that  the  rubbish  was 
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where  it  was  for  a  legitimate  purpose.  Reasonable  men 
cannot  fairly  differ  as  to  the  conclusion  that  the  removal 
of  the  refuse  and  rubbish  from  the  homes  of  the  village  and 
ultimate  disposition  by  the  board  of  trustees  was  a  lawful 
and  wholesome  end.  The  holding  is  equally  undoubted 
and  correct  that,  as  a  matter  of  law,  in  virtue  of  common 
usage  and  consent,  the  suitable  placing  of  refuse,  garbage 
and  rubbish  upon  the  side  of  the  street  for  the  purpose 
of  removal,  and  not  for  storing,  is  not  the  creation  of  a 
nuisance.  As  we  have  stated,  the  pile  of  rubbish  was 
not  a  nuisance  as  a  matter  of  law. 

The  defendant  did  not  authorize  or  directly  or  indirectly 
cause  the  pile  to  consist  of  the  articles  which  constituted 
it  or  to  have  the  form  and  appearance  it  possessed. 
The  invitation  of  the  defendant  did  not  express  or  imply 
the  kind  of  rubbish  to  be  .deposited  or  manner  of  piling 
or  that  a  householder  had  license  or  permission  to  create 
an  unlawful  obstruction  or  'defect  in  the  street.  It  did 
not  suggest  or  contemplate  any  act  or  result  intrinsically 
dangerous.  There  are  very  many  articles  of  rubbish 
which  may  be  placed  temporarily  at  the  side  of  the  street 
and  not  make  it  unsafe  or  defective.  The  right  to  use 
the  street  for  the  general  purpose  in  question  existing, 
the  village  is  not  primarily  and  directly  responsible  for 
the  misuse  or  abuse  of  the  right.  The  defendant  cannot 
be  held  liable  as  the  creator  of  the  pile.  {Masterton  v. 
Village  of  Mount  Vernon^  58  N.  Y.  301;  Borough  of 
Susquehanna  Depot  y.  Simmons^  112  Penn.  St.  384.)  The 
responsibility  or  liability  of  the  defendant  must  spring 
solely  from  negligence  on  its  part.  {Hayes  v.  Brooklyn 
Heights  R.  R.  Co.,  200  N.  Y.  183.)  Upon  negligence  the 
complaint  of  the  plaintiff  founds  her  cause  of  action. 

That  the  defendant  was  not  an  insurer  of  the  safety 
of  travelers  upon  the  streets  is,  of  course,  unquestioned. 
Reasonable  care  in  the  construction  and  maintenance 
of  the  streets  of  the  village  was  the  measure  of  duty 
resting   upon   the   board   of   trustees.     Liability   of   the 
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village  rests  upon  a  violation  of  this  duty.  Inasmuch  as 
a  new  trial  of  the  action  must  be  granted,  a  consideration 
of  the  evidence  before  us  and  a  determination  of  its 
effects  would  be  neither  useful  nor  proper.  In  this 
opinion  we  have  disposed,  under  the  facts  presented,  of 
the  question  of  the  legitimacy  and  reasonable  necessity 
of  depositing  rubbish  upon  the  grass  plot  by  the  owner 
of  the  adjacent  residence  for  the  purpose  of  removal  by 
the  board  of  trustees,  because  the  evidence  concerning 
that  point  cannot  probably  be  materially  changed. 
Ordinarily  it  is  incumbent  upon  a  defendant  charged 
with  creating  a  nuisance  in  a  street  or  with  negHgence 
in  a  street  .use  to  show  that  the  use  was  reasonably 
necessary.  {Callanan  v.  Gilman,  107  N.  Y.  360.)  The 
plaintiff  in  the  case  at  bar,  to  establish  a  right  of  action, 
must  produce  evidence  tending  to  prove  each  of  three 
propositions:  (1)  The  pile  of  rubbish  was,  by  reason  of 
its  size,  shape,  appearance,  location  or  other  character- 
istics, reasonably  calculated  to  frighten  horses  of  ordinary 
gerutleness,  steadiness  and  courage  and  a  man  of  ordinary 
prudence  and  sagacity  would  have  apprehended  that 
result,  and  it,  therefore,  constituted  a  defect  in  the  street. 
(2)  The  board  of  trustees  neglected  to  abate  or  remove 
the  defect  within  a  reasonable  time  or  opportunity  after 
having  notice  or  information  or  means  of  knowledge  of 
its  existence  and,  therefore,  there  was  negligence  on  the 
part  of  the  board  in  knowingly  permitting  it  to  remain 
an  unreasonable  length  of  -time.  (3)  The  freedom  of 
the  plaintiff  from  negligence  which  contributed  to  the 
accident  and  her  injury.  {Tinker  v.  New  York,  Out.  & 
West  Ry.  Co,,  157  N.  Y.  312;  District  of  Columbia  v. 
Moulton,  182  U.  S.  576;  Burns  v.  Town  of  Farmington, 
31  App.  Div.  364;  Eggleston  v.  Prest.,  etc,  Columbia  Turrir 
pike  Road,  82  N.  Y.  278;  Weston  v.  City  of  Troy,  139  N.  Y. 
281 ;  Farley  v.  Mayor,  etc,,  ofN,  7.,  152  N.  Y.  222;  Simonds 
V.  Maine  Telephone  &  Tel  Co,,  104  Me,  440;  Horr  v. 
New  York,  N,  H.  &  H,  R,  R.  Co.,  193  Mass.  100;    East 
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Tennessee  Tel,  Co.  v.  Parsons^  154  Ky.  801;  Piollet  v. 
Simmers,  106  Penn.  St.  95.) 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs* to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ..  concur. 

Judgment  reversed,  etc. 


Holmes  Electric  Protective  Company,  Appellant, 
V.  William  Williams,  as  Commissioner  of  Water 
Supply,  Gas  and  Electricity  of  the  City  of  New  York, 
et  al.,  Respondents. 

Telegraph  companies  —  eminent  domain  —  validity  of  incor- 
poration of  electric  protective  company  under  **  The  Telegraph 
Act" — such  company  a  public  service  corporation  having 
right  of  eminent  domain  —  right,  under  certificate  of  incor- 
poration, to  occupy  streets  of  New  York  city  v^ithout  secondary 
franchise  from  municipal  authorities. 

1.  Whether  the  use  of  the  streets  by  a  corporation  is  a  public  use, 
for  which  private  property  is  authorized  to  be  taken,  will  depend 
upon  the  object  aimed  at  and  whether  the  plan  has  such  an  obvious 
or  recognized  character  of  public  utility  as  to  justify  the  exercise 
of  the  right  of  eminent  domain.  It  must  be  for  the  benefit  and  advan- 
tage of  all  the  public  and  which  all  have  a  right  to  freely  enter  upon, 
under  terms  common  to  all.  Public  use  necessarily  implies  the  right 
of  use  by  the  public. 

2.  A  company  incorporated  in  1883  under  "  The  Telegraph  Act  " 
(L.  1848,  ch.  265  and  acts  amendatory  thereof),  for  the  purpose  of 
doing  a  general  telegraph  and  electric  protective  business  bj^  means 
of  automatic  electrical  alarms  or  signals  transmitted  to  central  offices, 
where  watchmen  are  stationed  to  reply  to  such  signals  and  render 
the  services  required  thereby,  is  a  telegraph  company,  within  the 
purview  of  the  act,  as  a  corporation  having  a  public  utility  in  view 
as  its  purpose,  which  is,  under  the  New  York  practice,  a  purpose  for 
which  the  power  of  eminent  domain  may  fitly  be  conferred.  Such 
corporation  is  now  recognized  as  a  public  service  corporation  regulated 
by  article  9  of  the  Transportation  Corporations  Law  (Cons.  Laws, 
ch.  63)  upon  which  are  conferred,  under  appropriate  conditions,  the 
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right  of  eminent  domain  and  also  the  right  to  use  streets  and  highways; 
and  is  also  a  corporation  recognized  as  a  telegraph  corporation  and 
its  operations  regulated  by  the  Public  Service  Commissions  Law 
(Cons.  Laws,  ch.  48,   art.  1,  §  2,  subd.  19,  and  art.  5). 

3.  Such  corporation,  being  a  telegraph  company  having  a  franchise 
from  the  state  of  New  York  pursuant  to  the  act  of  its  incorporation, 
has  the  right  to  maintain  its  signal  lines  over  the  streets  in  the  city 
of  New  York,  according  to  the  routes  mentioned  in  its  charter  and 
this  privilege  or  franchise  is  not  dependent  upon  the  further  consent 
of  the  city  authorities.  The  state  could  grant  the  corporation  such 
rights  without  the  consent  of  the  municipality.  {Matter  of  N.  Y. 
Independent  Telephone  Co.,  133  App.  Div.  635;  affd.,  200  N.  Y.  527, 
distinguished.) 

Holmes  Electric  Protective  Co.  v.  Williams,  181  App.  Div.  687, 
reversed. 


(Argued  January  29,  1920;  decided  April  13,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  8,  1918,  unanimously  affirming 
a  judgment  in  favor  of  defendants  entered  upon  a 
dismissal  of  the  complaint  by  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Edward  L,  Blackvian  and  Charles  T.  Russell  for  appel- 
lant. Appellant  obtained  both  a  general  and  special 
franchise  by  incorporation  under  the  Telegraph  Acts  and 
it  was  still  in  possession  of  those  franchises  in  1914  when 
this  action  was  brought.  {People  ex  rel.  Postal  Tel.  Co. 
V.  State  Board  J  224  N.  Y.  167;  Village  of  Carthage  v. 
C.  N.  F.  Tel.  Co.,  185  N.  Y.  448;  Barhite  v.  Home 
Tel.  Co. J  50  App.  Div.  25;  A^ew  Union  Tel.  Co.  v. 
Marsh,  96  App.  Div.  122;  Citij  of  Rochester  v.  Bell  Tel. 
Co.,  52  App.  Div.  6;  A^  F.  Tel.  Co,  v.  State,  169  App. 
Div.  310;  218  N.  Y.  738;  Wright  v.  Glen  Tel.  Co.,  112 
App.  Div.  745;  State  Line  Tel.  Co.  v.  Ellison,  121  App. 
Div.  499;   Abbott  v.  City  of  Diduth,  104  Fed.  Rep.  .833; 
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Township  of  Summit  v.  N.  Y.   &  N.  J.  Tel  Co,,  57  N.  J. 

Eq.  123;    Michigan  Tel.  Co,  v.  City  of  Benton  Harbor , 

121  Mich.  512;  City  of  Duluth  v.  DuL  Tel  Co.,  84  Minn. 

486;     New  Hope   Tel.  Co.  v.   Concordia,  81   Kan.  514; 

Chamberlain  v.  Iowa  Tel,  Co,,  119  la.  619;  State  v.  Red 

Lodge,  30  Mont.  338.)     x\s  appellant  was  lawfully  oper- 

•ating  overhead  in  the  streets  of  New  York  prior  to  the 

enactment  of  the  Electrical  Subway  Acts,  the  effect  of 

those  acts  upon  appellant  was  to  confer  an  unconditional 

right  to  operate  underground  and,  as  to  it,  to  modify 

or  waive  all  prior   restrictions   concerning   underground 

operations.     {People  v.  Kerr,  27  X.  Y.  188;  Milhau  v. 

Sharp,  27  N.  Y.  Oil ;  Barhite  v.  Home  Tel  Co.,  50  App.  Div. 

25;  City  of  Rochester  v.  Bell  Tel  Co,,  52  App.  Div.  6;  New 

Union  Tel,  Co.  v.  Marsh,  96  App.  Div.  122;  Village  of 

Carthage  v.  Central  N,  Y.  Tel  Co.,  185  N.  Y.  448;  Wright 

V.  Glen  Tel,  Co.,  112  App.  Div.  745;  State  Line  Tel  Co.  v. 

Ellison,  121  App.  Div.  499;  N.  Y.  C,  &  H,  R.  R.  R,  Co. 

V.  City  of  N.  Y.,  202  N.  Y.  212;  People  v.  Tax  Comrs,, 

203  N.  Y.  119;  People  v.  N.  Y.  Railways  Co.,  217  N.  Y. 

310;  A^  Y.  Tel  Co.  v.  State,  169  App.  Div.  310;  21S  N.  Y. 

738;  People  ex  rcl  Postal  Tel  Co.  v.  State  Board  of  Tax 

Comrs.,  224  N.  Y.  107.)     The  levying  and  collecting  of 

taxes  for  many  years  assessed  against  api)ellant  upon  the 

value  of  its  si)ecial  franchise  to  operate  in  the  streets  of 

the  city  of  New  York  estops  denial  of  the  existence  of  such 

franchise.     {Frcdonia  v.  Frcdonia  Gas  Co.,  109  Aj^p.  Div. 

090;  People  ex  rcl   United  Natural  Gas  Co.  v.  Pried,  152 

.Vpp.  Div.  249;  Consolidated  Gas  Co.  v.   Neiv  York,  157 

Fed  Rep.   849.)     Plaintiff  is  a  public   corix)ration  and 

within  the  objects  of  the  Telegraph  Acts  and  capable  of 

taking  their  benefits.     {Smith  v.  G.  &  S.  Tel  Co.,  42  Hun, 

454;  Shepard  v.  G.  cfc  S.   Tel  Co.,  38  Ilun,  338;  Pontico 

Water  Co.  v.  Bird,  130  N.  Y.  249;  Matter  of  Burns,  155 

N.  Y.  23;  Consumers'  Gas  A  E.  Co.  v.  Congress  S.  Co.,  01 

Hun,  133;  Matter  of  E.  Canada  El  Co.,  49  ^lisc.  Picp.  565; 

Matter  of  Niagara L.  S:  P.  Co.,  Ill  App.  Div.  680;  Armour 
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Packing  Co.  v.  Edison  Co,,  115  App.  Div.  51;  Palmer  v. 
Larchmont  El.  Co.,  158  N.  Y.  231;  Nash  v.  Page,  50  Ky. 
539.) 

George  L.  Ingraham  for  New  York  Telephone  Company 
et  al.,  interveners.  The  plaintiff  and  the  intervening 
appellants  acquired  a  complete  franchise  granted  by  the 
state  ''  to  erect  and  construct  from  time  to  time  the 
necessary  fixtures  for  such  lines  of  telegraphs  upon,  over 
or  under  any  of  the  public  roads,  streets  and  highways  " 
(L.  1853,  ch.  471,  §  2;  Beekman  v.  T.  A.  R.  R.  Co.,  153 
N.  Y.  144.)  The  act  of  the  commissioners  appointed  by 
the  legislature,  requiring  this  plaintiff  to  place  its  wires 
underground,  was  a  recognition  by  the  state  of  the  right 
of  the  plaintiff  and  this  intervening  corporation  to  use  the 
streets  for  the  purpose  for  which  they  were  incorporated, 
and  that  this  corporation,  having,  under  direct  mandate 
of  the  state,  removed  its  overhead  wires  and  placed  them 
in  the  subway,  was  entitled  to  use  the  subway  for  the  wires 
Avithout  interference  by  the  municipal  authorities  or  by 
any  private  individual.  {People  ex  rel.  N.  Y.  EL  Lines 
Co.  V.  Squier,  107  N.  Y.  593;  145  U.  S.  175;  Rochester  L. 
&  W.  Co,  V.  City  of  'Rochester,  176  N.  Y.  36;  People  v. 
O'Brien,  111  N.  Y.  1;  Village  of  Pelham  Manor  v.  N,  R. 
Water  Co.,  143  N.  Y.  532.)  Plaintiff  and  the  intervening 
companies  are  all  telegraph  companies  within  the  meaning 
of  the  Telegraph  Act.  {H.  R.  Tel  Co.  v.  W.  T.  &  R.  Co., 
135  N.  Y.  393;  DeGrauw  v.  L.  I.  R.  R.  Co.,  43  App.  Div. 
502;  163  N.  Y.  597;  Matter  of  Washington  Street  A.  &  P. 
R.  Co.,  115  N.  Y.  442;  Matter  of  L.  E.  L.  &  Power  Co., 
117  App.  Div.  80;  Eels  v.  A.  N.  Tel.  Co.,  143  N.  Y.  133.) 
Electrical  telegraph  signal  companies  organized  under  the 
general  acts  of  1848  and  1853  have  been  recognized  as 
telegraph  companies  by  the  legislature,  public  officials  of 
the  state  and  by  the  courts.  {Hirsch  v.  A.  D.  Tel.  Co.y 
112  App.  Div.  265;  C.  &  M.  Tel.  Co.  v.  Type  Tel.  Co.,  131 
111.  App.  131 ;  236  111.  476;  Jones  on  Tel.  &  Tel.  Companies 


Holmes  Electric  Protective  Co.  v.  Williams.     411 

1920.]  Points  of  counsel.  [228  N.  Y.] 

[2d  ed.],  955;  27  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1093, 
1094;  1  Wyman  on  Public  Sendee  Corporations,  118;  1 
Joyce  on  Electric  Law  [2d  ed.],  §  223;  4  Cook  on  Cor- 
porations [7th  ed.],4017;  1  DosPassos  on  Stock  Brokers' & 
Stock  Exchanges  [2d  ed.],  24,  25;  Trickett  on  Boroughs,. 
503,  §  394;  People  ex  rel,  Williams  v.  Dayton,  55  N.  Y. 
367;  City  of  New  York  v.  New  York  City  Ry.  Co.,  193 
N.  Y.  543.) 

Morgan  J.  O^Brien  and  Morgan  J,  O^Brien,  Jr.,  for 
Stock  Quotation  Telegraph   Company,  intervener.     The 
essential  element  of  a  telegraph  or  telephonic  franchise  is 
the  right  to  string  wires  from  point  to  point.     The  method 
or  property  to  be  used  is  incidental  and  may  vary,  and 
may  be  changed  or  limited  by  the  state-  without  destroy- 
ing its  property  so  long  as  the  essential  element  remains. 
(People  ex  rel.  N.  Y.  El.  Lines  Co.  v.  Squier,  107  N.  Y. 
593;  People  ex  rel  N.  Y.  ElLi7ies  Co.  v.  Ellison,  188  N.  Y. 
523;  Fifth  Ave.  Coach  Co.  v.  City  of  New  York,  194  N.  Y. 
19;  City  of  New  York  v.  Fulton  St.  R.  R.  Co.,  59  Misc. 
Rep.  630;  130  App.  Div.  791;  Matter  of  T.  A.  R.  R.  Co., 
121  N.  Y.  536.)     The  Telegraph  Act  of  1848,  as  amended 
in  1853,  with  the  supplemental  acts,  gave  to  the  plaintiff 
an  essential  and  substantial  franchise  to  use  the  public 
roads,  streets  and  highways  and  the  waters  of  the  state, 
without  any  obligation  or  condition  requiring  a  franchise 
consent  from  the  local  or  municipal  authorities.     {People 
V.   Kerr,  27  X.  Y.  188;  MUhau  v.  Sharp,  27  N.  Y.  611; 
Barhite  v.  Home  Tel.  Co.,  50  App.  Div.  25;  Potter  v.  Collis, 
156  N.  Y.  16;  City  of  New  York  v.  A^  Y.  M.  Gas  Co.,  135 
App.  Div.  260;  207  N.  Y.  647;   Village  of  Carthage  v. 
Central  N.  Y.  Tel.  Co.,  185  N.  Y.  448;  N.  Y.  Tel.  Co.  v. 
State,  169  App.  Div.  310;  218  N.  Y.  738.)     The  Telegraph 
Act  has  never  required  the  obtaining  of  local  or  municipal 
consents  to  the  erection  of  overhead  wires  (or  for  a  period 
of  over  twenty  years  to  the  laying  of  underground  wires) . 
(R.  &  L.  0.  W.  Co.  V.  City  of  Rochester,  176  N.  Y.  36;  Pen- 
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sacola  Tel,  Co.  v.  W.  U.  Tel.  Co.,  96  U.  S.  1;  W.  U.  Tel. 
Co.  V.  Massachusetts,  125  U.  S.  530;  W.  U:  Tel.  Co.  v. 
Richmond,  224  U.  S.  160;  People  ex  rel.  P.  T.  Cable  Co.  v. 
Tax  Comrs.,  224  N.  Y.  167;  Potter  v.  Collis,  156  N.  Y.  16; 
City  V.  N.  y.  Mutual  Gas  Co,,  135  App.  Div.  260;  207  N.  Y. 
647;  L.  1860,-ch.  10;  People  v.  Third  Ave.  R.  R.  Co.,  45 
Barb.  63;  St.  Louis  v.  W.  U.  Tel  Co.,  148  U.  S.  92;  149 
U.  S.  465.)  Plaintiff  is  properly  incorpora.ted  under  the 
Telegraph  Act.  (People  v.  Met  Tel  &  Tel  Co.,  31  Hun, 
696;  Gannett  v.  Independent  Tel.  Co.,  55  Misc.  Rep.  555; 
185  N.  Y.  448;  Transportation  Corporations  Law,  §§  100, 
101,  102;  L.  1910,  ch.  673;  Hirsch  v.  American  District  Tel 
Co.,  112  App.  Div.  265;  Feiber  v.  Manhattan  District  Tel 
Co,,  22  Abb.  [N.  C]  121;  American  Disl  Tel  Co.  v.  Tax 
Comrs.,  127  App.  Div.  455;  Joyce  on  Telegraphs  &  Tele- 
phones [2d  ed.],  §  767;  Tucker  v,  W.  U.  Tel  Co,,  95  Misc. 
Rep.  287;  Smith  v.  Gold  &  Stock  Tel  Co,,  42  Hun,  454; 
Stock  Ticker  Case^  Pub.  Ser.  Comm.  Mass.,  Sept.  7,  1915; 
Silverblatt  v.  Brooklyn  Tel  &  M,  Co.,  150  App.  Div.  268; 
Nirdlinger  v.  Am,  DisL  Tel  Co.,  245  Penn.  St.  453;  People 
ex  rel  Clement  v.  Walker,  100  Misc.  Rep.- 569.) 

William  P.  Burr,  Corporation  Counsel  (Vincent  Victory 
of  counsel),  for  respondents.  The  decision  in  Matter  of 
New  York  Independent  Tel  Co.  is  controlling  on  the  point 
that  appellant  must  have  the  consent  of  the  local  author- 
ities of  the  municipality  before  placing  its  wires  under- 
ground in  the  city  streets.  (Matter  of  New  York  Inde- 
pendent Tel  Co.,  :i 33  App.  Div.  635;  200  N.  Y.  527;  People 
ex  rel  New  York  El  Lines  Co,  v.  Squier,  1  N.  Y.  S.  R. 
633;  affd.,  6  N.  Y.  S.  R.  281;  14  Daly,  154;  107  N.  Y.593; 
145  U.  S.  175;  People  ex  rel  New  York  El  Lines  Co.  v. 
Ellison,  51  Misc.  Rep.  413;  115  App.  Div.  254;  188  N.  Y. 
523;  214  U.  S.  529;  Alatter  of  New  York  El  Lines  Co.  v. 
Empire  City  Subway  Co.,  Ltd.,  69  Misc.  Rep.  200;  140  App. 
Div.  934;  People  ex  rel  N.  Y.  El.  Lines  Co,  v.  Ellison,  235 
U.  S.  179;  New  York  El.  Lines  Co.v.Gaynor,  N.  Y.  L.  J., 
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May  6, 1912;  1G7  App.  Div.  314;  218  N.  Y.  417.)  Appel- 
lant's claim  to  have  through  its  incorporation  a  franchise  to 
use  the  streets  of  the  city  of  New  York  for  the  construc- 
tion and  maintenance  of  its  overhead  wires  is  untenable. 
{H.  R.  Tel  Co,  V.  Watervliet  T.  &  R,*Co,,  135  N.  Y.  393; 
People  ex  rel  C.  P.  Co.  v.  P.  S.  Comm,,  226  N.  Y.  527; 
Albright  v.  Lafayette  Building ,  102  Penn.  St.  411; 
Economic  Power  Co.  v.  City  of  Buffalo,  195  N.  Y.  286; 
Lord  V.  Eq.  L.  Assur.  Society,  194  N.  Y.  212;  Ghee  v.  N. 
U.  Gas  Co.,  158  N.  Y.  510;  Siminons  v.  Maryland  Tel.  Co., 
63  L.  R.  A.  727;  Plattsburgh  v.  People's  Tel.  Co.,  88  Mo. 
App.  306;  Matter  of  New  York  hid.  Tel.  Co.,  133  App. 
Div.  635;  200  N.  Y.  527;  Jamestown  v.  Home  Tel.  Co., 
125  App.  Div.  1.)  Appellant  did  not  vsecure  a  franchise 
to  construct,  use,  maintain  and  oper.ate  '^  lines  of  electric 
telegraph  "  in  the  streets  of  the  city  through  the  command 
or  direction  of  the  subway  laws  or  the  board  of  commis- 
sioners of  electrical  subways  or  its  vsuccessors.  {People 
ex  rel.  W.  S.  EL  Co.  v.  Cons.  Tel.  &  El.  Co.,  187  N.  Y.  58.) 
The  city  is  not  estopped  from  denying  the  existence  of 
appellant's  franchise.  (Flatbush  Gas  Co.  v.  Coler,  190 
N.  Y.  2GS;  Joline  v.  City  of  New  Yorl;  148  App.  Div. 
890.)  Pkxintiff  as  part  of  this  case  must  show  that  it  has 
a  vaUd  ovei-head  and  uiidc^rground  franchise  to  construct, 
use,  operate  and  maintain  ^'  lines  of  electric  telegraph  " 
in  the  streets  of  the  city.  iZanesville  v.  Gaslight  Co,,  47 
Ohio  St.  1 ;  People  ex  rel.  Cayi/ga  P.  Corp.  v.  P.  S.  Comm., 
226  N.  Y.  527.) 

Crane,  J.  The  plaintiff  was  incorporated  about  Janu- 
ary 29th,  1883,  under  the  ''  Telegraph  Act,"  chapter  265 
of  the  Laws  of  1848  and  the  various  acts  amendatory 
thereof.  Immediately  upon  its  incorporation  it  pur- 
chased the  existing  systems  of  overhead  wires  operated 
by  the  Holmes  Burglar  Alarm  Telegraph  Company  and 
the  American  District  Telegraph  Comi)any,  which  com- 
panies had  theretofore  conducted  telegraph  systems  for 
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the  detection  of  burglary  in  the  city  of  New  York.  The 
Holmes  Burglar  Alarm  Telegraph  Company  had  been  a 
corporation  formed  imder  the  ^^  Manufacturing  Act " 
(chapter  40,  Laws  of  1848)  and  the  American  District 
Telegraph  Company  was  a  corporation  formed  in  1871 
under  the  provisions  of  the  ''  Telegraph  Act.'' 

Previous  to  the  year  1872  one  Edward  Holmes  was 
conducting  a  business  which  consisted  of  the  manufacture 
and  sale  of  electrical  alarm  devices.  He  instituted  the 
"  Central  Office  System  of  Burglar  Alarm.''  This  system 
involved  the  connecting  of  premises  to  be  protected  with  a 
signal  station  by  means  of  electrical  wires,  which  would 
register  an  alarm  at  the  central  office  when  interfered 
with.  These  wires  were  run  over  housetops  and  over  and 
along  private  property  and  across  the  public  streets.  As 
an  incident  to  this  system  watchmen  were  employed  to 
patrol  and  inspect  the  protected  premises  and  the  appa- 
ratus connected  therewith.  The  basis  of  the  system  was 
the  electrical  telegraph.  A  message  was  sent  from  the 
house,  unlawfully  opened,  to  a  central  office  notifying  it 
of  the  fact.  A  mere  signal  was  registered  by  electricity, 
but  this  signal  was  interpreted  to  mean  that  a  door  or 
window  was  opened  without  authority.  All  telegraph 
messages  are  but  electric  signals  having  well-understood 
meanings.  A  burglar  telegraphed  his  entrance.  He  sent 
his  message  over  a  wire.  That  his  act  was  involuntary  and 
unconscious  made  it  none  the  less  a  telegraph  message. 

In  1874  Edward  Holmes  incorporated  under  chapter 
40  of  the  Laws  of  1848  (known  as  the  General  Manu- 
facturing Act)  the  Holmes  Burglar  iVlarm  Telegraph 
Company  and  transferred  to  it  the  central  office  system  of 
electrical  protection,  patrol  and  the  business  of  furnishing 
night  watchmen. 

The  American  District  Telegraph  was  incorporated 
October  4th,  1871,  under  the  '^  Telegraph  Act  "  and  there- 
after engaged  in  part  in  a  similar  business  to  that  of 
the  Holmes  Burglar  Alarm  Telegraph  Company. 
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This  plaintiff,  as  before  stated  incorporated  in  January 
of  1883,  took  over  the  business  of  the  Holmes  Burglar 
Alarm  Telegraph  Company  and  the  burglar  alarm 
business  of  the  American  District  Telegraph  Company. 

The  business  conducted  by  the  plaintiff  under  its 
charter  consists  in  maintaining  a  number  of  so-called 
central  offices  in  the  boroughs  of  Manhattan  and  Brooklyn 
which  are  connected  by  wires  with  a  number  of  business 
houses  and  residences  in  the  vicinity  of  the  central 'office. 
The  protected  premises  are  so  arranged  that  if  entry  be 
made  therein  a  telegraph  message  is  recorded  by  the 
central  station.  In  case  of  an  authorized  entry  a  code 
telegraph  signal  is  used  so  that  the  central  office  is  advised 
that  the  person  entering  the  premises  is  not  an  intruder, 
but  m  the  absence  of  sucli  code  signal  the  company 
assumes  that  every  such  message  is  caused  by  an  intruder. 
The  company  maintains  watchmen  who  reply  to  such 
signals  and  render  special  services. 

In  January  of  1883  the  plaintiff  in  taking  over  the 
above  systems  was  furnishing  its  protective  services  to 
nine  hundred  and  twenty-seven  subscribers  or  customers 
and  in  Januaiy  of  1884  the  business  had  increased  to  nine 
hundred  and  ninety-seven  subscribers  or  customers.  The 
business  thereafter  continued  to  grow  and  increase,  new 
lines,  conductors  and  stations  w^ere  added  as  required  and 
at  the  time  of  this  trial  the  plaintiff  was  operating  about 
4,500  miles  of  wire  in  the  city  of  New  York  and  serving 
upwards  of  2,520  subscribers  or  customers. 

Until  1891  the  plaintiff  maintained  its  wires  overhead. 
In  that  year,  pursuant  to  the  requirements  of  the  board 
of  electrical  control  and  the  city  of  New  York  under  the 
Electrical  Subway  Acts  (chapter  534  of  the  Laws  of  1884, 
as  amended  by  chapter  429  of  the  Laws  of  1885),  the 
wires  were  put  underground  and  have  been  there  ever 
since. 

Beginning  with  1910  the  city  has  questioned  the  right 
of  the  plaintiff  to  maintain  its  wires  in  the  streets  of  New 
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York  or  in  the  electrical  subway  conduits,  insisting  that  it 
has  no  franchise  so  to  do.  .The  city  having  threatened  to 
remove  the  wires,  this  action  was  brought  to  restrain  such 
interference.  It  has  resulted  thus  far  in  the  city's  favor, 
the  courts  below  holding  that  the  plaintiff  not  having 
obtained  from  the  city  of  New  York  a  consent  or  franchise 
to  use  the  streets  or  electric  subways  for  its  wires  has  no 
authority  for  the  continuance  of  its  business  by  this 
means  except  under  the  contract  which  it  was  forced  to 
make  with  the  city  pending  this  litigation. 

The  sol'e  question  presented  by  this  appeal  is  whether 
the  plaintiff  having  incorporated  under  the  ^'  Telegraph 
Act  '^  received  thereby  a  franchise  or  authority  from  the 
state  to  maintain  its  wires  and  cany  on  its  burglar  alarm 
system  as  above  described. 

The  act  of  1848,  chapter  265,  as  amended  by  chapter 
471  of  the  Laws  of  1853,  provided  that  any  number  of 
persons  might  associate  for  the  purpose  of  constructing 
a  line  of  wires  or  telegraphs  through  the  state  or  from  or 
to  any  point  in  the  state.  The  certificate  of  incorporation 
was  to  state  the  general  route  of  the  line  of  telegraph, 
designating  the  points  to  be  connected. 

Section  2  of  chapter  471  of  the  Laws  of  1853  read  as 
follows:  ^^  Such  association  is  authorized  to  erect  and 
construct,  from  time  to  time,  the  necessary  fixtures  for 
such  lines  of  telegraph,  upon,  over  or  under  any  of  the* 
public  roads,  streets,  and  highways;  and  through,  across 
or  under  any  of  the  waters  within  the  limits  of  this  state, 
*  *  *  and  also  to  erect  and  construct  such  fixtures 
upon,  through  or  over  any  other  land,  subject  to  the  right 
of  the  owner  or  owners  thereof  to  full  compensation  for 
the  same.'^ 

If  agreement  could  not  be  made  with  the  owners  for 
compensation  five  commissioners  were  authorized  to  fix 
the  amount. 

The  certificate  of  incorporation  filed  by  the  plaintiff 
stated  its  object  to  be  to  construct  and  maintain  lines  of 
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electric  telegraph  within  and  partly  without  the  limits  of 
the  state  of  New  York. 

The  route  of  its  lines  was  stated  to  be  from  a  main 
office  in  the  vicinity  of  the  Stock  Exchange  in  the  city  of 
New  York,  to  and  with  points  in  said  city  w^here  branch 
offices  of  the  said  association  may  be  established  and  from 
such  offices  along,  across,  over  and  under  streets  and 
avenues,  and  over  buildings  in  said  city  and  to  and  into 
buildings  therein  so  as  to  connect  such  buildings  with  the 
offices  of  the  association  and  to  connect  all  such  offices 
with  each  other.  All  this  was  for  the  purpose  of  protect- 
ing said  buildings  together  with  their  contents  against 
burglary  and  fire. 

Read  strictly  the  ''Telegraph  Act''  of  1848  might 
seem  to  apply  solely  to  telegraph  companies  as  understood 
at  the  present  time,  but  such  has  not  been  the  interpre- 
tation given  by  the  courts  or  the  public  officers  and  depart- 
ments dealing  wdth  companies  and  associations  incor- 
porated under  the  act.  It  certainly  could  not  have 
applied  to  telephone  companies  as  such  w^ere  not  known 
or  in  existence  in  1848.  And  yet  when  the  telephone 
Avas  perfected  so  as  to  transmit  the  human  voice  and 
companies  were  formed  to  enable  persons  at  distances  to 
talk  with  each  other,  the  ^^  Telegraph  Act  "  was  held  to 
be  the  authority  for  such  incorporation.  (Hudson  River 
Telephone  Co,  v.  Waiervliet  Turnpike  &  Railway  Co., 
135  N.  Y.  393;  People  v.  Metropolitan  Telephone  &  Tele- 
graph Co, J  31  Hun,  596.)  District  messenger  companies 
requiring  wires  for  calling  officers  or  messengers  were 
recognized  by  the  courts  as  corporations  organized  under 
this  law  of  1S4S.  {Hirsch  v.  American  District  Telegraph 
Co,,  112  App.  Div.  2G5;  American  District  Telegraph  Co, 
V.  Woodhunj,  127  App.  Div.  455.)  Auxiliary  fire  alarm 
companies  siii)plementing  the  fire  alarm  telegraph  system 
in  cities  by  connecting  the  subscribers'  buildings  with  cen- 
tral stations  so  that  telegraphic  communications  respect- 
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ing  fires  could  be  transmitted  from  the  building  itself 
to  the  central  office  have  been  recognized  and  specifically 
refeiTed  to  by  section  729  of  the  Greater  New  York 
charter.  Companies  to  transmit  stock  quotations  by 
telegraph  and  incorporated  as  telegraph  companies  have 
been  before  the  courts  unquestioned  as  to  their  powers. 
(Tucker  v.  Western  Union  Telegraph  Co.,  95  Misc.  Rep. 
287;  affd.,  156  N.  Y.  Supp.  1148;  Smith  v.  Gold  &  Stock 
Telegraph  Co.,  42  Hun,  454.) 

The  provisions  of  the  act  of  1848  and  its  amendments 
have  found  their  way  into  article  IX  of  the  Transportation 
Corporations  Law.  (Cons.  Laws,  ch.  63.)  Section  105  of 
that  law  indicates  that  the  legislature  recognized  that 
burglar  alarm  companies  like  the  plaintiff  were  not  only 
performing  a  public  service  but  were  existing  as  legalized 
corporations  maintaining  wires  and  electrical  systems  for 
signaling.  This  section  provides  that  the  police  depart- 
ment may  appoint  a  number  of  persons,  not  exceeding 
two  hundred,  who  may  be  designated  by  any  corporation 
o])erating  a  SA^stem  of  signaling  by  telegraph  to  a  central 
odice  for  police  assistance  to  act  as  special  patrolmen  in 
connection  with  such  telegraphic  system. 

While  this  later  enactn:ient  of  the  legislature  and  the 
above  cases  may  not  be  conclusive  of  an  intention  on  the 
part  of  the  legislature  of  1S48  to  include  such  companies 
as  the  plaintiff  in  the  category  of  telegraph  companies,  yet 
such  recognition  and  treatment  on  the  part  of  officers  of 
the  government  are  of  considerable  weight  in  interpreting 
a  general  act  such  as  that  here  in  question.  (Matter  of 
Washington  Street  Amjhim  &  Park  Railroad  Company,  115 
N.  Y.  442.) 

The  city  itself  has  recognized  the  plaintiff's  existence; 
at  various  times  its  officers  and  departments  have  con- 
tracted with  tlu^  plaintiff  for  biu'glar  alarm  devices  of  the 
character  herein  described.  For  twenty-seven  years  the 
pkiintiff  has  operated  in  Xew  York  city  its  burglar  alarm 
system  and  [\\  preat  expense  removed  its  overhead  wires 
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to  the  underground  conduits  under  the  direction  and 
control  of  the  authorities. 

During  the  period  from  and  including  the  year  1900 
there  have  been  levied  against  the  plaintiff  under  the  New 
York  statute,  each  year,  special  franchise  assessments  for 
largo  sums,  based  upon  the  value  of  its  supposed  franchise, 
for  the  use  of  the  streets  and  highways  of  said  city  of  New 
York,  including  therein  the  value  of  the  plaintiff's  property 
in,  upon,  under  and  above  the  streets  and  the  right  to  use 
said  streets  and  highways  for  the  purposes  of  its  business, 
which  special  franchise  taxes  have  been  regularly  paid 
annually  by  the  plaintiff  to  the  proper  authorities  of  the 
city  of  New  York,  amounting  in  all  to  $57,225.00. 

By  the  Electrical  Subway  statute  of  1885  it  was  pro- 
vided that  the  amount  of  the  salaries  of  the  subway  com- 
missioners and  their  expenses  .should  be  by  the  state 
comptroller  assessed  upon  and  collected  from  the  several 
companies  operating  electrical  conductors,  which  under 
the  provisions  of  said  act  should  be  required  to  place  and 
operate  any  of  their  conductors  underground,  ratably, 
according  to  the  number  of  miles  of  such  wires,  the  amount 
thus  assessed  to  be  paid  by  the  company  assessed,  and 
the  plaintiff  paid  and  said  state  comptroller  collected  from 
plaintiff  for  each  of  the  seven  years  from  1891  to  1897 
inclusive,  and  during  each  of  the  years  1892  to  1898 
inclusive  various  sums,  amounting  in  all  to  the  sum  of 
$2,507.83  for  the  territory  included  in  the  borough  of 
Manhattan  and  the  sum  of  $40.40  for  the  territory 
included  in  the  borough  of  Brooklyn  as  and  for  its  share 
of  said  salaries  and  expenses. 

Permits  were  constantly  issued  to  the  plaintiff  by  the 
city  department  in  control  to  open  the  streets  and  subways 
to  insert  its  wires. 

These  acts  establish  no  estoppel  as  against  the  city,  but 
they  do  indicate  that  a  practical  interpretation  has  been 
given  to  the  ^'  Telegraph  Act  "  and  to  the  incorporation 
of  this  plaintiff  under  it  and  that  the  rights  of  the  plaintiff 
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in  the  streets  derived  from  that  act  have  been  assumed, 
recognized  and  acted  upon.  General  incorporation  acts 
have  usually  been  given  a  sufficiently  broad  interpretation 
to  meet  progressive  inventions  in  the  enterprises  men- 
tioned. {De  Grauio  v.  Long  Island  Electric  Railway  Co,, 
43  App.  Div.  502;  affd.,  163  N.  Y.  597;  Matter  of  Wash- 
ington Street  Asylum  &  Park  Railroad  Co.,  supra.) 

The  Special  Term  found  that  the  plaintiff  was  not  a 
telegraph  company  or  properly  incorporated  under  the 
^^  Telegraph  Act.^'  This  finding  was  reversed  by  the 
Appellate  Division  which  determined  that  the  plaintiff 
was  a  telegraph  company  but  that  it  required  a  secondary 
franchise  from  the  city  of  New  York. 

It  seems  quite  evident  that  in  view  of  the  interpre- 
tation and  construction  heretofore  given  to  the  act  of 
1848,  as  amended,  the  plaintiff  was  duly  incorporated 
under  that  act  and  obtained  all  its  privileges  and  assumed 
all  its  responsibilities.  Among  these  privileges  was  the 
right  to  maintain  its  signal  lines  over  the  streets  in  the 
city  of  New  York  according  to  the  routes  mentioned  in  its 
charter  and  that  this  privilege  or  franchise  was  not 
dependent  upon  the  consent  of  the  city  authorities.  We 
must  not  read  the  act  of  1848  in  the  light  of  the  experiences 
of  the  next  half  century.  No  doubt  upon  its  face  it  is 
very  liberal  in  affording  rights  in  the  city  streets,  but  the 
scientific  development  of  that  day  and  civic  conditions 
were  such  that  the  privileges  were  used  to  a  very  limited 
extent  and  resulted  in  little  or  no  abuse  before  restricted 
and  modified  by  subsequent  laws.  The  state  had  full 
control  over  the  streets  of  the  city  of  New  York  and  could 
grant  the  plaintiff  without  the  consent  of  the  municipaUty 
such  rights  as  here  are  claimed.  {Village  of  Carthage  v. 
Central  N,  Y.  Tel  &  Tel  Co,,  185  N.  Y.  448;  Rochester 
&  L.  0.  W.  Co,  V.  City  of  Rochester,  176  N.  Y.  36.) 

We  are  convinced  that  the  Appellate  Division  was  right 
in  its  conclusion  that  the  plaintiff  is  a  telegraph  company 
and  had  a  franchise  from  the  state  of  New  York  pursuant 
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to  the  act  of  its  incorporation,  but  we  cannot  follow  the 
Appellate  Division  to  the  extent  of  holding  that  a  second- 
ary franchise  from  the  city  was  also  requisite.  It  was 
thought  that  chapter  397  of  the  Laws  of  1879,  as  amended 
by  chapter  483  of  the  Laws  of  1881,  in  existence  at  the  time 
of  the  plaintiff^s  incorporation,  required  it  to  obtain  the 
consent  of  the  city  authorities  to  the  removal  of  its  lines 
to  the  underground  conduits.  These  laws  authorized 
companies  such  as  the  plaintiff  to  construct  and  lay  lines 
of  electrical  conductors  underground  in  any  city  provided 
the  permission  of  the  designated  local  authorities  be  first 
obtained.  These  acts  were  permissive  and  not  compul- 
sory. The  plaintiff  never  exercised  the  right  or  asked 
permission  to  go  underground. 

Chapter  534  of  the  Laws  of  1884,  as  amended  by 
chapter  529  of  the  Laws  of  1885,  was  the  first  compulsory 
law  requiring  ovei-head  lines  to  be  put  underground  in 
cities  of  over  500,000  inhabitants. 

In  pursuance  of  said  statutes  boards  of  commissioners 
of  electrical  subwaj\s  were  duly  appointed  and  organized 
in  the  year  1885  and  adopted  plans  for  a  complete  system 
of  electrical  subways  in  the  borough  of  ^Manhattan. 
These  were  constructed  and  put  into  operation  and  are 
now  in  use  throuc'^hout  the  said  borough  maintained  and 
operated  by  the  d(^fendant  Empire  City  Subway  Con^nau}', 
Limited.  The  said  commissioners  of  electrical  subways 
were  afterwards  replaced  and  superseded  l)y  boards  of 
electrical  control  which  were  in  turn  replaced  and  super- 
seded by  the  connnissioner  of  public  buildings,  lighting 
and  supplies.  The  last  official  was  in  1901  replaced  and 
superseded  in  control  and  supervision  of  the  subways  by 
the  commissioner  of  water  supply,  gas  and  electricity 
which  office  is  now  held  by  the  defendant,  William 
Williams. 

Pursuant  to  the  authority  conferred  upon  the  commis- 
sioners of  electrical  subways  and  their  successors  the 
plaintiff  has  been  required  to  place  certain  of  its  wires 
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underground  in  the  electrical  subways  and  to  remove  its 
overhead  wires  and  appurtenances  for  that  purpose.  The 
plaintiff  has  compUed  with  all  these  orders  at  a  consider- 
able expense.  Its  acts  were  not  voluntary  but  in  obedi- 
ence to  the  statutes  and  authorities  established  thereunder. 

The  consent  of  the  city  authorities  was  not  necessary 
to  do  that  Vv'hich  the  law  commanded. 

If  the  plaintiff^s  wires  are  now  in  the  subway  conduits 
it  is  by  the  direction  of  the  municiapl  authorities  or  of 
boards  established  by  the  legislature  in  the  exercise  of  its 
regulatory  powers  over  streets  and  highways.  {People 
ex  rel.  N,  Y.  Elec.  Lines  Co.  v.  Squire ^  107  N.  Y.  593;  affd., 
145  U.  S.  175.) 

The  position  of  the  plaintiff  is  dependent  upon  its  incor- 
poration and  the  exercise  of  corporate  powers  under  the 
''  Telegraph  Act ''  and  prior  to  the  requirements  of  the 
electrical  subway  acts  beginning  in  1SS4.  Any  company 
incorporated  after  1884  would,  of  course,  be  obliged  to 
comply  with  the  subway  act  provisions,  obtain  the  consent 
of  the  municipality  and,  since  the  adoption  of  the  charter 
of  the  city  of  New  York,  comply  with  sections  73  and  74 
thereof.  It  is  upon  this  view  of  the  law  that  Matter  of 
New  York  Independent  Telephone  Co.  (133  App.  Div.  635; 
affd.,  200  N.  Y.  527)  was  decided.  That  company  and  its 
predecessor,  the  Mercantile  Safe  Deposit  Company,  were 
incorporated  after  the  passage  of  the  subway  acts.  No 
overhead  wires  could  be  hung  at  the  time  of  incorporation. 
The  Independent  Telephone  Company  had  no  rights  in 
the  streets  prior  to  1884  and  necessarily  was  obliged  to 
obtain  the  consent  of  the  local  authorities  to  the  placing 
of  its  wires  underground.  But  such  ruling  would  not 
apply  to  companies  owning  and  exercising  overhead 
franchises  prior  to  1884  and  complying  with  the  positive 
direction  of  the  legislature  to  place  the  wires  underground. 

Whatever  may  have  been  the  claim  of  the  plaintiff  as  to 
the  nature  of  its  franchise  in  the  streets  when  questioned 
in  tax  proceedings  it  must  necessarily  admit  by  reason  of 
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its  present  claim  and  position  that  its  business  is  of  a 
public  nature;  that  if  it  has  the  right  to  a  franchise  in  the 
streets  by  reason  of  the  Telegraph  Acts  it  is  not  solely  for 
private  purposes,  and  that  while  it  may  make  special 
contracts  with  its  customers  and  patrons  in  the  absence 
of  legislative  regulation  yet  its  business  like  that  of  other 
service  corporations  is  subject  to  legislative  control. 

For  reasons  here  expressed  the  judgment  appealed  from 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Andrews,  J.  (concurring).  The  plaintiff  was  a  tele- 
graph company  and  properly  incorporated  under  the  act. 
If  so,  the  legislature  certainly  intended  to  confer  upon 
it  and  upon  all  other  corporations  not  specifically  excepted, 
likewise  so  incorporated,  the  right  of  eminent  domain 
and  a  franchise  in  the  streets.  If  it  succeeded  we  must 
reverse  the  judgment  appealed  from. 

The  legislature  may  delegate  the  right  of  eminent 
domain  only  where  the  particular  property  to  be  taken 
is  to  be  devoted  to  a  public  use.  {Maltcr  of  Niagara 
Falls  &  ir.  Ry.  Co.,  lOS  N.  Y.  375;  Mailer  of  Tuthill, 
163  N.  Y.  133;  Matter  of  Deansvillc  Cumlery  Assoc.,  G6 
N.  Y.  569;  Matter  of  Mayor,  etc.,  of  X.  Y .,  135  N.  Y. 
253.)  The  same  rule  applies  as  to  franchises  in  higli- 
w^ays^  where  the  use  contemplatcxl  is  inconsistent  with 
ordinary  highway  purposes.  {City  of  X.  Y.  v.  Rice,  198 
N.  Y.  124;  Fanniucj  v.  Osborne,  102  N.  Y.  441;  Bradley 
V.  Degnon  Coniracting  Co.,  224  N.  Y.  60.)  The  question 
as  to  whethei'  a  proposed  use  is  in  fact  i)ublic  is  for  the 
determination  of  the  courts.  In  this  case  tlie  vididity  of 
the  grant  of  eminent  domain  and  of  the  franchise  are 
so  related  that  both  exist  or  neither. 

Is  the  use  of  the  streets  by  the  defendant  a  public  use? 
*'  Whether  that  is  a  public  use,  for  which  private  property 
is  authorized  to  be  taken,  will  depend  upon  the  object 
aimed  at  and  whether  the  plan  has  such  an  obvious,  or 
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recognized,  character  of  public  utility,  as  to  justify  the 
exercise  of  the  right  of  eminent  domain/^  {Matter  of  Tut- 
hill,  163  N.  Y.  133,  139.)  ''  It  must  be  for  the  benefit  and 
advantage  of  all  the  public  and  in  which  all  have  a  right 
to  share  —  a  use  which  the  public  have  a  right  to  freely 
enter  upon  under  terms  common  to  all.  Public  use  neces- 
sarily implies  the  right  of  use  by  the  public. ''  (Bradley  v. 
Degn'on  Contracting  Co.,  224  N.  Y.  60,  71.)  These  defini- 
tions were  not  intended  to  be  exhaustive  but  from  them 
it  may  be  deduced  that  the  object  for  which  the  grant  is 
made  must  have  public  utility,  must  be  one  in  which  the 
public  has  a  right  to  share  impartially  and  one  generally 
recognized  by  the  settled  practice  as  a  fit  purpose  for 
the  exercise  of  the  power  of  condemnation.  {Clark  v. 
Nash,  198  U.  S.  361.)  Because  of  the  last  clause, 
eminent  domain  could  not  be  conferred  upon  one  desiring 
to  build  an  inn. 

Without,  however,  attempting  to  find  a  general  rule 
as  to  what  is  or  what  is  not  a  public  use  it  may  be  said 
that  the  object  of  this  particular  grant  to  the  plaintiff 
has  public  utility  in  view  and  that  it  is  under  the  New 
York  practice  a  purpose  for  which  the  power  of  eminent 
domain  may  fitly  be  conferred.  The  use  does  have  a 
pubUc  aspect.  By  it  the  public  policy  of  the  state  is 
served.  It  assists  in  the  preservation  of  law  and  order. 
And  it  is  the  kind  of  purpose  for  which  we  are  accustomed 
to  permit  the  exercise  of  the  right  —  the  stringing  of 
wires  over  which  messages  are  to  pass.  Must  the  plain- 
tiff, however,  serve  the  public  impartially  on  demand? 
I  think  it  must  do  so. 

In  the  last  revision  of  the  statutes,  the  purpose  of  the 
legislature  is  indicated.  Corporations  are  either  (1)  mon- 
eyed corporations,  (2)  railroad  or  other  transportation 
corporations,  or  (3)  business  coiporations.  The  plaintiff 
comes  under  the  second  class.  In  that  class  it  is  regulated 
by  article  nine  of  the  Transportation  Corporations  Law, 
because  the   legislature   intended   to   include  it  by  its 
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reference  to  lines  of  electric  telegraph.  This  law  was 
intended  to  group  together  public  service  corporations 
and  where  appropriate  the  right  of  eminent  domain  was 
conferred  upon  such  as  came  under  it  and  also  the  right 
to  use  streets  and  highways. 

As  to  such  corporations  further  regulations  are  imposed 
by  the  Public  Service  Commissions  Law.  This  law 
defines  a  telegraph  corporation  (sec.  2,  subd.  19)  and 
regulates  its  operations  (art.  5),  If  in  the  transportation 
act  the  reference  to  telegraph  corporations  includes  the 
plaintiff  there  can  be  no  reason  why  the  same  words 
here  used  do  not  also  include  it.  If  so  it  is  required  to 
provide  impartial  service  at  reasonable  rates  on  demand 
subject  to  the  supervision  of  the  commission  and  other 
governmental  regulations  are  imposed  upon  it. 

I  concur  with  the  prevailing  opinion  that  the  judgment 
appealed  from  should  be  reversed. 

Pound,  J.  (dissenting.)  Plaintiff  was  incorporated  on 
the  29th  day  of  January,  1883,  "  for  the  purpose  of  doing  a 
general  telegraph  and  electric  protection  business  ''  under 
the  provisions  of  chapter  2G5  of  the  Laws  of  1848,  entitled, 
^^  An  act  to  provide  for  the  incorporation  and  regulation 
of  telegraph  companies  "  and  acts  amendatory  thereof 
and  supj^lemental  thereto,  which  provide  that  persons 
may  as^•ociate  themselves  for  the  purpose  of  ^'  constiaicting 
a  line  of  wires  of  telegraph.'^  The  act  provides  (§  5)  that 
telegraph  companies  may  ^^  construct  lines  of  telegraph 
along  and  upon  any  of  the  public  roads  and  highways, ^^ 
and  (§6)  take  private  lands  therefor  on  making  com- 
pensation. The  general  route  of  the  '^  telegraph  and 
protective  line  or  lines  ^'  of  plaintiff  was  stated  in  the 
certificate  of  incorporation  as  follows: 

^'  From  a  main  office  in  the  vicinity  of  the  Stock 
Exchange  in  the  City  of  New  York,  State  of  New  York, 
to  and  with  points  in  said  city  where  branch  offices  of 
the  said  Association  may  be  established,  and  from  such 
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offices  along,  across,  over  and  under  streets  and  avenues, 
and  over  buildings  in  said  city  and  to  and  into  buildings 
therein,  so  as  to  connect  such  buildings  with  the  offices 
of  the  Association  and  to  connect  all  such  offices  with 
each  other.  And  also  from  said  office  to  a  main  office 
in  the  city  of  Jersey  City,  New  Jersey,  and  other  cities 
and  towns  in  the  State  of  New  York,  New  Jersey  and  in 
other  of  the  United  States,  or  from  such  main  office  in 
such  other  cities  and  towns  to  other  points  in  said  cities 
and  towns  so  as  to  connect  buildings  with  said  offices 
of  the  association  in  each  of  said  cities  and  towns  for  the 
purpose  of  protecting  said  buildings,  together  with  their 
contents,  against  burglary  and  fire  and  for  doing  a  general 
telegraphic  business.'' 

From  the  time  of  its  incorporation  in  1883  down  to 
the  present  time  the  plaintiff  has  been  and  is  engaged 
in  the  business  of  furnishing  protection  from  burglary 
to  banks,  banking  institutions,  mercantile  estabUshments, 
stores,  residences  and  other  buildings  and  premises 
occupied  by  plaintiff's  customers  or  subscribers  in  the 
boroughs  of  Manhattan  and  Brooklyn  of  the  city  of  New 
York.  Such  service  was  and  is  performed  principally 
by  means  of  electric  signals,  devices  and  appliances, 
operated  by  electric  wires  and  conductors  extending 
and  radiating  from  various  stations  and  central  offices 
located  in  different  parts  of  the  said  boroughs.  Such 
wires  and  conductors  originally  were  overhead  wires 
and  conductors  crossing  the  streets  in  both  boroughs 
from  roof  to  roof,  and  the  operation  of  such  overhead 
wires  continued  until  the  year  1891,  when  they  began 
gradually  to  be  replaced  by  underground  or  subway 
wires  laid  in  subways  under  the  streets  of  the  borough  of 
Manhattan  in  pursuance  of  the  subway  statutes  herein- 
after referred  to.  At  the  time  of  the  beginning  of  this 
action  the  greater  part  of  the  plaintiff's  wires  and  con- 
ductors in  Manhattan  had  been  placed  and  were  being 
operated  underground,  in  such  subways.     In  the  borough 
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of  Brooklyn  the  plaintiff  has  been  leasing  and  using  the 
subway  wires  of  the  New  York  Telephone  Company  since 
the  installation  of  the  subway  system  in  said  borough. 

Plaintiff  does  not  receive  and  transmit  dispatches  for 
the  public  generally,  nor  between  different  offices.  It 
operates  an  alarm  system  for  its  customers,  to  protect 
them  from  burglary,  by  communicating,  automatically, 
signals  to  a  central  office  when  doors  or  windows  are 
opened  by  intruders.  It  has  a  system  of  private  patrol 
and  night  watch  business  in  connection  with  the  burglar 
alarm.  When  an  alarm  comes  in,  plaintiff  sends  its 
watchman  to  the  premises.  Without  the  w^atchmen,  the 
alarm  would  be  useless.  The  telegraphic  signals  are 
means  to  an  end. 

Plaintiff  succeeds  the  Holmes  Burglar  Alarm  Telegraph 
Company  and  the  American  District  Telegraph  Company. 
It  has  about  4,500  miles  of  wire  in  the  city  of  New  York 
and  serves  about  2,500  subscribers.  Its  property  is 
worth  about  $1,000,000.  Neither  it  nor  either  of  its 
predecessors  has  any  special  franchises  from*  the  city  of 
New  York  to  operate  its  lines  in  the  city,  or  to  place  its 
wires  underground. 

The  defendants  are  the  city  of  New  York  and  certain 
of  its  agencies  having  charge  of  the  streets  and  having 
the  power  to  grant  franchises  in  such  streets,  and  also 
the  Empire  City  Subway  Company,  Limited,  which 
controls  the  telephone  and  telegraph  subwa^^s  in  the 
borough  of  Manhattan.  The  plaintiff  contends  that  by 
virtue  of  its  incorporation  as  a  telegraph  company  it 
has  a  franchise  from  the  state  which  authorizes  it  to  use 
the  city  streets  and  subways  for  electrical  conductors 
without  interference  from  the  local  authorities.  (L. 
1853,  ch.  471,  §  2.)  The  defendants  contend  that  the 
plaintiff  is  not  a  telegi^aph  company  which  is  organized 
for  public  purposes ;  that  it  is  engaged  in  a  private  business, 
and  that,  as  such  private  company,  has  no  right  to 
occupy  the  city  streets  without  the  consent  of  the  city. 
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The  plaintiff  asks  judgment  to  the  effect  that  it  has  a 
vaUd  franchise  to  construct,  maintain  and  operate  its 
electrical  conductors  in  the  streets  of  the  city  and  that 
the  city  be  enjoined  from  interfering  with  such  rights, 
and  from  exacting  any  sum  as  a  condition  for  granting 
a  special  franchise. 

From  a  judgment  of  the  Trial  Term,  dismissing  its 
complaint,  affirmed  by  the  Appellate  Division,  it  appeals 
with  permission  granted  by  this  court. 

The  subway  laws  applicable  to  the  city  of  New  York 
(L.  1884,  ch.  534;  L.  1885,  ch.  499;  L.  1887,  ch.  716; 
L.  1891,  ch.  231)  provide  for  placing  underground  the 
electrical  conductors  which  were  previously  strung  on 
poles  in  the  streets  and  elsewhere,  and  require  all  "  duly 
authorized  ''  companies  operating  such  conductors  in  the 
streets  of  the  city  to  place  their  electrical  wires  and  cables 
underground.  Laws  of  1892,  ch.  263,  .and  the  Greater 
New  York  charter  make  it  unlawful  for  companies  to 
place  their  electrical  conductors  underground  without 
authority  from  the  cit}^  Before  plaintiff  placed  its  wires 
in  the  subwa};,  it  ran  them  over  housetops  and  over  and 
along  private  property  and  made  no  material  use  of  the 
streets,  except  as  streets  were  crossed  by  wires  nmning 
from  housetop  to  housetop. 

The  trial  court  decided  that  the  business  of  the  plaintiff 
was  not  that  of  a  telegrai)h  company  because  it  did  not 
receive  messages  or  communications  between  individuals 
or  others  and  transmit  them  from  one  place  to  another 
as  is  usually  done  by  companies  doing  a  general  telegraph 
business,  and,  for  that  reason,  it  had  not  a  valid  franchise 
to  use  the  city  streets.  The  Appellate  Division  held  that 
the  plaintiff  was  a  telegraph  company;  that  its  rights  to 
exercise  its  state  franchise  to  occupy  the  city  streets 
could  not  be  questioned  in  this  case  because  the  People  of 
the  State  of  New  York  are  not  a  party  hereto,  but  that 
it  was  not  entitled  to  maintain  itc  action  because  it  had  no 
special  or  secondar}^^  franchise  from  the  city  of  New  York. 
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Assuming,  as  we  safely  may,  for  the  pm^poses  of  this 
controversy,  that  the  plaintiff  was  duly  incorporated, 
did  it,  by  such  incorporation,  acquire  a  franchise  to  operate 
its  wires  over  or  under  the  streets  of  the  city  of  New 
York  without  the  permission  of  the  municipal  authorities? 
The  answer  depends  piimarily  on  its  ability  to  establish 
its  status  as  a  pubUc  service  corporation.  Herein  it 
encounters  no  small  difficulty,  by  reason  of  the  vague 
resemblance  which  it  bears  to  telegraph  companies  doing 
a  general  telegraphic  business.  Such  companies  form 
one  of  a  great  class  of  public  callings.  They  transmit 
messages  from  place  to  place  through  the  medium  of  an 
electric  current  passing  over  extended  wiies.  They 
receivt3  dispatches  from  or  for  any  individual  and  transmit 
the  same  with  impartiality  in  the  order  in  which  they 
are  received.  (Transportation  Corporations  Law,  §  103.) 
They  ^^  put  a  girdle  about  the  earth  ^^  with  their  connec- 
tions. They  are,  like  railroads,  termed  a  ^^  powerful 
agency  of  commerce  '^  and  as  such  i)rotected  by  the 
power  of  Congress  from  hostile  state  legislation  when 
they  cross  state  lines.  ^*  No  state  legislation  shall  pre- 
vent the  occupation  of  post  roads  for  telegraph  purposes 
by  such  cori:)orations  as  are  willing  to  avail  themselves  '' 
of  the  act  of  Congress.  {Pcnsacola  Td.  Co.  v.  Western 
Union  Tel.  Co.^  9G  U.  S.  1,  11.)  The  state  of  New  York 
has  given  them  (L.  1848,  ch.  265,  §  5)  the  right  to  con- 
struct and  maintain  their  lines  over  all  pubUc  roads, 
streets  or  highways  when  the  fee  is  in  the  nmnicipality 
and  to  construct  their  lines  over  any  other  highways  or 
lands,  subject  to  the  right  of  the  owner  to  compensation. 
This  right  comes  directly  from  the  state  and  not  from  or 
through  the  local  authorities.  {Eels  v.  Am.  T.  &  T.  Co., 
143  N.  Y.  133;  Village  of  Carthage  v.  Central  New  York 
Teleplwne  &  Tel.  Co.,  185  N.  Y.  448.)  The  grant  of 
authority  to  occupy  public  streets  and  public  highways, 
included  in  the  act  of  incorporation,  constitutes  a  special 
franchise  grant,  direct  from  the  state  to  the  corporation 
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with  which  the  locaUty  may  not  interfere.  {People  ex  rel. 
Postal  Tel -Cable  Co,  v.  State  Board  of  Tax  Comrs.,  224 
N.  Y.  167.)  Such  is  their  primary  franchise  imder  the 
Transportation  Corporations  Law  and  the  prior  statutes, 
but  other,  different  or  greater  rights  in  the  construction, 
maintenance  and  operation  of  their  Unes  may  be,  and 
often  are,,  sought  and  obtained  by  such  companies  from 
the  political  subdivisions  of  the  state.  (Rochester  Tele- 
phone Co,  V.  Ross,  195  N.  Y.  429.) 

^\Tien  the  question  of  pjacing  wires  undergroimd  first 
arose,  it  seems  to  have  been  assumed  that  a  telegraph 
company  had  no  right  to  open  the  streets  for  that  purpose. 
(Missouri  ex  rel.  Laclede  Gas  J^ight  Co,  v.  Murphy,  170 
U.  S.  78,  99.)  The  state  legislatm-e,  when  it  specifically 
authorized  and  permitted  the  companies  to  put  their  elec- 
trical conductors  under  the  surface,  taking  notice  of  the 
inconvenience  that  would  result  from  unrestrained  action, 
free  from  supervision  by  the  localities,  required  that  the 
consent  of  the  local  authorities  be  first  obtained.  (L.  1881, 
( )i.  4S3,  amending  L.  1878,  ch.  397,  §  1.)  It  was  held  in 
M(dt  r  of  Xew  York  Independent  Telephone  Co,  (133 
App.  Div.  035;  affirmed  on  opinion  of  Clarke,  J.,  below, 
2(;0  X.  Y.  527)  that  the  consent  of  the  local  authorities 
was  necessary  in  order  to  .authorize  that  company  to 
lay  its  wires  underground  in  the  city.  The  Independent 
Telephone  Company  case  has  been  misunderstood  because 
the  statement  in  the  opinion,  in  connection  with  L. 
1S81,  ch.  483  (supra),  that  the  statute  required  all  tele- 
graph and  telephone  companies  to  have  the  consent  of 
the  local  authorities  when  they  .sought  to  occupy  the 
streets  under  the  surface,  is  coupled  with  the  inadvertent 
suggestion  that  the  decision  in  the  Carthage  Case  (^supra) 
might  have  been  different  if  the  provisions  of  that  statute 
had  been  brought  to  the  attention  of  the  court.  The 
cases  were  wholly  dissimilar.  The  village  of  Carthage 
unsuccessfully  sought  to  compel  the  Central  New  York 
Telephone  Company  to  put  its  wires  underground.    It  was 
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held  that  the  state  had  not  delegated  the  requisite  power 
to  the  village.  The  Independent  Telephone  Company 
sought  the  right  to  use  the  city  streets  without  a  franchise. 
It  was  held  that  a  secondary  franchise  was  essential. 
The  company  had  acquired  no  operating  rights  from  its 
own  incorporation  in  1905,  because  it  was  organized  sub- 
sequent to  the  enactment  of  sections  71-73  of  the  city 
charter  (L.  1897,  ch.  378,  as  amended),  which  required 
a  special  and  limited  franchise  from  the  city  for  the  use  of 
the  streets.  The  decision  in  the  Carthage  case  could  not 
have  been  affected  in  the  slightest  degree  if  the  act  of 
1881,  above  refeiTed  to,  had  been  brought  to  the  atten- 
tion of  the  court,  for  the  statute  had  no  bearing  on  the 
question  of  the  power  of  the  village  to  compel  the  com- 
pany to  put  its  wires  underground.  The  state  at  all 
times  may  impose  additional  burdens  upon  •new  com- 
panies as  conditions  of  incorporation;  burdens  from  which 
the  older  companies  have  been  exempt;  but  it  cannot 
thereby  take  the  property  of  such  older  companies  from 
them.  {People  v.  (rBricn,  111  N.  Y.  1.)  It  may  tell  the 
latter  where  in  the  streets  to  place  their  wires,  but  it  may 
not  put  them  off  the  streets  .entirely,  without  compensa- 
tion for  the  right  appropriated,  after  it  has  once  validly 
granted  the  right  and  the  right  has  been  exercised  in 
reliance  on  the  franchise.  {City  of  Los  Angeles  v.  Los 
Angeles  Gas  &  Eleetric  Corp,,  251  U.  S.  32.)  If  a  general 
telegraph  company  had  been  in  lawful  occupation  of  the 
streets  of  the  city  of  New  York  before  the  passage  of  the 
subway  acts  and  the  sections  of  the  city  charter  referred  to, 
the  state  could  regulate  the  exercise  of  its  franchise,  and  in 
the  public. interest  could  require  it  to  remove  its  wires  from 
one  portion  of  the  street  to  another,  and  require  it  to  remove 
its  wires  from  overhead  to  underground  (.iV.  F.  Telephone 
Co,  V.  State  of  Neiv  York,  109  App.  Div.  310;  affirmed, 
218  N.  Y.  738),  but  it  could  not  be  compelled  to  obtain  a 
special  franchise  from  the  city  of  New  York  in  order  to  place 
its  wires  underground,  merely  because  the  state  required 
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that  overhead  wires  should  be  taken  out  of  the  streets.  The 
right  is  one  thing,  the  regulation  of  the  right  is  another. 
If  plaintiff,  of  its  own  initiative,  had  sought  the  privilege 
of  placing  its  wires  underground,  the  consen*  of  the  local 
authorities  to  open  the  streets  would  have  been  necessary, 
but  when  the  state  intervened  and  required  the  companies 
to  place  their  wires  underground,  it  did  not,  and  indeed 
could  not,  interfere  with  existing  franchise  rights,  or 
impair  the  franchise  contract  which  it  had  made. 

The  constitutional  guaranty  against  the  impairment 
of  contracts  by  state  legislation  is  not  violated  by  the 
exercise  of  the  police  power  providing  for  underground 
wires.  {People  ex  rel.  N,  Y,  Electric  Lines  Co.  v.  SquirCy 
145  U.  S.  175.)  The  subway  acts  merely  provided  an 
agency  by  which  the  supervising  power  of  the  state  was 
to  be  exercised.  They  repealed  no  valid  existing  fran- 
chise, nor  did  they  delegate  to  the  city  the  power  to 
withhold  its  consent  from  any  company  previously  having 
and  exercising  the  right  to  occupy  the  streets,  to  put 
its  wires  in  the  subway.  ^^  The  scheme  of  these  sta.tutes 
was  not  to  annul  or  destroy  the  contract  rights  of  such 
companies,  but  to  regulate  and  control  their  exercise. 
They  did  not  purport  to  deny  them  any  privileges  there- 
tofore granted.'^  {People  ex  rel,  iV.  F.  Electric  Lines 
Co.  V.  Squire,  107  N.  Y.  593,  604.)  Given  a  duly  incor- 
porated telegraph  company,  incorporated  for  public 
purposes  and  serving  the  public  in  commercial  and  per- 
sonal transactions  and  governmental  business,  having 
lawful  power  to  operate  electrical  conductors  in  the 
streets  and  exercising  such  power,  the  state  becomes 
supreme  and  the  localities  are  not  jjermitted  to  interfere, 
except  so  far  as  the  state  itself  authorizes  the  regulation 
of  such  companies  in  the  exercise  of  their  state  franchises 
or  the  localities  grant  additional  privileges  to  them. 
The  case  before  us  is  to  be  considered,  not  as  one  where 
the  plaintiff,  of  its  own  volition,  seeks  the  privilege  of 
placing  its  wires  undergTound  and  so  must  obtain  the 
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consent  of  the  local  authorities  in  order  to  do  so,  but 
as  a  case  where  the  state  itself,  in  the  exercise  of  its  police 
power  to  regulate  its  own  franchise,  requires  the  com- 
panies, lawfully  occupying  the  streets  with  their  overhead 
wires,  to  take  them  off  the  streets  and  place  them 
underground. 

Such  being  the  rights,  generally  speaking,  of  telegraph 
companies  following  a  public  calling,  then  if  plaintiff  is 
such  a  company  and  has  acted  upon  such  a  franchise, 
it  has  a  right  to  its  place  in  the  subways,  without 
municipal  consent  or  interference  {People  ex  rel.  N,  Y, 
Electric  Lines  Co.  v.  Ellison,  188  N.  Y.  523)  except  by 
the  way  of  reasonable  regulations,  duly  authorized. 

But  it  is  the  duty  of  the  com^t  to  inquire  into  the 
nature  of  plaint ifT's  business  and  its  claims  for  considera- 
tion as  a  pu1)lic  service  coi'poration.  If  plaintiff  is  not  a 
public  service  corporation,  the  state  has  granted  it  no 
rights  to  iutei'fcMo  with  the  primary  purposes  of  the 
highway  l)y  erecting  poles  and  sti'inging  wires  in  city 
streets.  Its  pi'c^senily  asserted  ri^i;ht  to  place  its  wires 
in  the  electrical  subway's  rests  uj)on  its  right  thus  to 
occui)y  th(»  streets.  Tlie  (luc^stloii  of  a  direct  and  limited 
grant  of  subsurface  rights  only  is  not  involved  in  this 
decision. 

The  reason  why  such  s\v(HM)ing  powers  are  given  to  the 
telegi'apli  companies  is  that  they  are  not  private  enter- 
prises, l)ut  are  engaged  hi  an  undertaking  which  justifies 
the  state  in  conferring  upon  them,  as  public  service 
corporations,  the  liglit  of  eminent  domain  and  the  right 
to  occupy  the  public  highways  of  the  state  without  the 
consent  of  the  local  authoiities.  A  telegraph  company, 
l)ublic  in  the  nature  of  its  duties,  a  common  earner  of 
intelligence,  receiving,  transmitting  and  delivering  mes- 
sages from  and  to  j)oints  far  and  noar,  is  compelled  to 
serve  the  public  without  discrimination  in  return  for  the 
unusual  powers  conferred  upon  it  by  the  state. 

28 
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The  city  cannot  be  denied  the  right  to  question  the 
authority  of  the  plaintiff  to  occupy  its  streets  merely 
because  the  state  does  not  challenge  the  exercise  of  such 
authority.  That  is  settled  by  Matter  of  Niagara  Falls 
&  Whirlpool  Rij.  Co,  (108  N.  Y.  3.75;  384),  where  it  was 
held  that  a  company  incorporated  under  the  General  Rail- 
road Law,  seeking  to  take  property  of  DeVeaux  College 
in  invitum  for  the  purpose  of  its  railroad,  which  was  a 
scenic  railroad  but  not  a  public  highway  in  the  sense 
that  it  transported  persons  or  property  over  a  road 
between  certain  termini,  must  show  not  only  a  legislative 
warrant,  but  also  that  the  business  which  it  was  organized 
to  carry  on  was  public  and  that  the  taking  of  private 
property  for  its  purposes  was  a  taking  for  a  public  use; 
that  the  question  as  to  whether  the  uses  were  in  fact 
public  so  as  to  justify  such  taking  is  a  judicial  one  to 
be  determined  by  the  courts  on  the  objection  of  the 
landowner  whose  property  it  seeks  to  condemn.  Although 
it  contemi)latcKl  the  building  of  a  railroad  upon  which 
all  who  desired  might  ride,  Andrews,  J.,  said:  "  The 
inquiry  is  not  i)rccluded  because  the  petitioner  has 
organized  itself  under  the  General  Railroad  Act  and  has 
assumed  in  its  articles  of  association  the  character  of  an 
ordinary  railroad  corporation."  In  Bradley  v.  Degnon 
'Contracting  Co.  (224  X.  Y.  GO)  it  was  again  held  that  the 
question  whether  a  particular  use  of  a  pubUc  highway 
is  a  public  use  is  for  the  ultimate  decision  of  the  courts. 
The  question  arose  in  that  case  between  lot  owners  on 
Reventy-nintli  street  and  a  contractor  who  constructed 
a  railroad  or  tvainway  in  the  street  to  be  operated  in 
connection  with  its  subwa}'  buikling  contract,  under  the 
Rapid  Transit  Act  and  with  the  consent  of  the  public 
service  commission  and  the  municipal  authorities.  It 
was  held  that  the  construction  and  operation  of  the 
tramway  was  not  a  public  use. 

Plaintiff,  in  ()])jecting  to  a  s})ecial  franchise  tax  assessed 
against  it,  has  not  maintained  tliat  it  is  a  pubhc  service 
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corporation.  It  stated  in  its  report  to  the  state  board 
of  tax  commissioners  that  it  did  not  operate  any  tele- 
graph or  telephone .  wires  or  hnes;  did  not  perform  any 
public  service;  did  not  receive  nor  transmit  messages, 
persons  or  property,  or  anything  else  for  hire;  is  not 
a  common  carrier  or  a  public  service  corporation;  that 
its  business  is  the  furnishing  of  protection  to  those  special 
persons  with  whom  it  may  make  contracts,  and  in  each 
case  it  makes  a  special  contract  with  the  persons^ or 
corporations  whose  property  it  undertakes  to  protect. 
While  this  statement  is  not  conclusive,  it  is  at  least 
pertinent. 

The  conclusion  that  plaintiff  is  not  a  public  service 
corporation  flows  naturally  from  the  facts  found.  If  it 
has  the  right  to  occupy  the  public  streets,  it  also  has 
the  right  of  eminent  domain.  (L.  1848,  ch.  265,  as 
amended.)  These  two  great  rights  are  conjoined.  They 
are  intended  to  accompany  one  another.  If  it  can  be 
said  that,'  as  originally  organized,  it  was  authorized  in 
part  to  do  '^  a  general  telegraphic  business,''  it  does  not 
assert  such  rights  and  may  not  enjoy  the  concomitant 
privileges.  A  corporation  carrying  on  a  private  business 
cannot  exercise  the  privileges  of  one  organized  for  a 
public  purpose  when  it  does  not  perform  the  duty  of 
serving  the  public,  which  ^^  goes  hand  in  hand  with  the 
privilege  of  exercising  a  special  franchise  *  *  *  ]^y 
the  occupation  of  the  public  highways.''  {People  ex  rel. 
Cayuga  Power  Corp,  v.  Public  Service  Comm.j  226  N.  Y. 
527,  532.)  This  burglar  alarm  company,  transmitting  sig- 
nals by  electricity  from  its  customers  to  it  and  sending 
out  its  watchmen  in  response;  organized  for  private  gain 
only  and  serving  the  interests  of  its  stockholders  and 
customers  only,  may  not  assert  that  it  is  a  corporation 
exercising  the  high  and  unusual  privileges  of  a  general 
telegraph  company  —  the  right  of  eminent  domain  and 
the  right  to  occupy  the  public  highways.  Can  it  be 
presumed  to  have  been  the  legislative  intent  to  permit 
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as  many  private  companies  as  saw  fit  to  organize  under 
the  General  Telegraph  Act  to  take  private  property  by 
condemnation  proceedings  and  to  occupy  the  city  streets 
with  their  overhead  wires  without  limit  as  to  number, 
so  long  as  some  principle  of  the  electric  telegraph  was 
utilized  by  them  in  transmitting  calls  or  signals?  {City 
of  Toledo  V.  W,  U,  Tel  Co,,  107  Fed.  Rep.  10,  14.)  We 
are  not  compelled  so  to  construe  the  statute,  nor  should 
we,  except  when  the  legislative  intent  is  unequivocal. 

The  ruling  of  this  court  which  permitted  telephone 
companies  to  organize  under  the  Telegraph  Act,  although 
when  the  act  was  passed  telephonic  communication  was 
unknown  {Hudson  R.  Tel.  Co,  v.  W.  T,  &  R.  Co.,  135  N.  Y. 
393),  and  although,  in  a  strict  sense,  telephone  companies 
do  not  receive,  transmit  and  deliver  messages  for  others, 
is  inconsistent  with  so  liberal  a  construction  of  plaintiff's 
articles  of  incorporation  as  is  here  claimed.  A  telephone 
line  is  a  public  utility.  Telephones  are  '^  public  vehicles 
of  intelligence  and  they  who  own  or  control  them  can 
no  more  refuse  to  peiform  impartially  the  functions 
which  they  have  assumed  to  discharge  than  a  railroad 
company,  as  a  common  carrier,  can  rightfully  refuse  to 
perform  its  duty  to  the  public.^'  {Chesapeake  &  P.  Tel. 
Co.  V.  Bait.  &0.  Tel.  Co.,  G6  Md.  399,  414.)  Judge 
Vann,  in  N.  Y.  Tel.  Co.  v.  Siegel-Cooper  Co.  (202 
N.  Y.  502)  groups  telephone  companies  with  ''  common 
carriers  and  otluns  engaged  in  serving  the  public,''  and 
sa3^s  that  the  same  principles  apply  to  all  pubUc  service 
corporations  as  to  common  carriers  only.  Telegraph  and 
telephone  lines  and  railroads  are  the  great  public  utilities 
of  the  land,  but  not  every  telegraph  or  telephone  or  rail- 
road system  is  a  public  utility.  They  become  such  only 
as  they  undertake  to  execute  a  public  purpose  like  that  of 
the  common  carrier,  and  even  the  telephone  companies 
could  not  take  advantage  of  the  Post  Roads  Act  of 
Congress  because  the  privilege  was  extended  only  to 
telegraph  companies  which  transmitted  written  messages, 
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and  thus  rendered  a  service  '^  closely  analogous  to  the 
United  States  mail  service."  {Richmond  v.  Southern 
Bell  Tel  &  Tel  Co.,  174  U.  S.  761,  775.) 

Plaintiff  is  organized  under  chapter  265  of  the  Laws  of 
1848,  and  has  a  legal  existence,  as  a  de  facto  corporation, 
at  least,  until  the  state  directly  questions  its  corporate 
existence  or  its  corporate  purpose.  But,  as  a  company 
organized  under  the  Railroad  Law  which  declares  in  its 
certificate  of  incorporation  a  purpose  which  is  essentially 
private  in  its  character,  cannot  claim  that  because  it 
is  organized  under  the  Railroad  Law  it  may  exercise  the 
power  of  eminent  domain  {Matter  of  Niagara  Falls  & 
Whirlpool  R.  Co. J  supra)  so  plaintiff's  attempted  assertion 
of  powers  adverse  to  the  public  may  be  questioned  by 
any  one  against  whom  it  may  seek  to  exercise  them. 

It  is  urged  that  plaintiff  has  acquired  from  the  state 
the  right  to  occupy  the  streets  for  its  purposes,  even 
though  they  are  not  public  purposes.  Plaintiff,  as  we 
have  said,  acquired  no  subsurface  rights  by  its  incorpora- 
tion {Missouri  ex.  rel.  Laclede  Gas  Light  Co.  v.  Murphy^ 
170  U.  S.  78,  99).  Its  existing  subsui;face  rights,  if  any, 
grew  out  of  such  "rights  as  it  thereby  obtained  to  obstruct 
the  surface  of  the  city  streets  with  its  poles  and  wires. 
The  right  to  occupy  the  public  streets  for  a  private 
business,  not  inconsistent  with  the  public  use,  while  not 
favored  and  often  condemned  even  when  expressly 
authorized,  is  sometimes  recognized.  {Hatfield  v.  Straus, 
189  N.  Y.  208,  222;  Fifth  Avenue  Coach  Co.  v.  Ciiij  of 
New  York,  194  N.  Y.  19.)  But  a  privilege  seriously  to 
obstruct  the  streets  for  such  a  purpose  will  never  be 
upheld.  The  number  of  poles  and  wires  erected  in  the 
streets  by  public  service  companies,  increased  to  such 
an  extent  that,  although  lawful  for  a  time,  they  became 
a  public  and  private  nuisance  {People  ex  rel.  N.  Y.  Elec- 
tric Lines  Co.  v.  Ellison,  188  N.  Y.  523,  528),  and  the 
state  ordered  the  wires  underground  in  order  to  promote 
the  public  safety  and  convenience.     It  should   not  be 
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SO  as  to  induce  plaintiff  to  assume  that  it  had  obtained 
such  a  franchise.  Because  plaintiff  has  asserted  rights 
which  have  not  been  inquired  into  by  the  proper  local 
authorities ;  because  it  has  been  ordered  into  the  subway ; 
because  it  has  been  assessed  by  the  state  board  of  tax 
commissioners  on  a  special  franchise  and  has  paid  taxes 
of  which  the  city  has  had  the  benefit,  it  may  not  take 
advantage  of  an  unwarranted  assumption  of  power  and 
rely  upon  the  acquiescence  of  the  state  and  city  authori- 
ties. The  question  is  not  a  technical  one  depending  on 
unimportant  forms.  It  is  a  matter  of  substantial  right 
asserted  against  the  public  by  a  private  corporation. 
Shall  plaintiff  obtain  a  state  or  local  street  franchise 
through  inadvertence?  The  thing  is  impossible.  Neither 
the  performance  of  conditions  nor  the  payment  of  taxes 
by  plaintiff  will  give  validity  to  the  unauthorized  acts 
of  the  public  officials  with  which  it  dealt.  {Matter  of 
Rhinehart  v.  Rcdficld,  93  App.  *Div.  410;  afTirmod,  179 
N.  Y.  569,  on  opinion  of  Woodward,  J.,  below.)  To 
put  its  wires  in  the  streets  on  the  surface  would  have 
been  an  unlawful  act.  The  right  now  asserted  to  put 
the  wires  in  the  subway  is,  as  we  have  seen,  ancillary  'to 
the  alleged  right  to  string  them  on  poles  in  the  streets. 
A  municipal  corporation,  under  exceptional  circumstances, 
maj^  be  deemed  to  have  waived  its  rights  or  estopped 
itself  from  asserting  that  a  consent  v»^hich  it  might  give 
had  actually  been  given  where  it  had  been  given  informally 
as  against  a  corporation  to  which  such  a  franchise  or  con- 
sent might  have  been  formally  granted.  ( Town  of  Essex  v. 
N,  E.  Tel.  Co,  of  Mass.,  239  U.  S.  313,  321 .)  But  plaintiff 
is  bound  by  the  limitations  of  its  corporate  franchise.  It 
cannot  gain  the  corporate  power  to  receive  a  franchise, 
as  against  the  city,  by  unlawfully  assorting  such  power, 
and  the  city  has  no  power  to  grant  it  the  I'ight  to  occupy 
the  streets  unless  unmistakably  authorized  thereto  by 
the  legislature.  (Beekman  v.  Third  Ave.  R.  R.  Co., 
153  N.  Y.  144,  152,    People  ex  rel.  City  of  New  Yoric  v. 
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N.  Y.  Railways  Co.,  217  N.  Y.  310.)  It  follows  that  it 
may  not  recover  in  this  action. 

What  rights  other  companies,  organized  under  the 
same  act  to  perform  other  duties,  may  possess  may 
not  be  determined  on  this  record.  Distinctions  may 
exist  which  should  not  be  anticipated.  The  court  decides 
the  particular  issue  without  attempting  to  classify  all 
the  corporations  organized  under  the  Telegraph  Act, 
either  with  the  Western  Union  Telegraph  Company  on 
the  one  hand  or  with  the  plaintiff  on  the  other. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Cardozo,  J.  (dissenting).  I  concur  in  Judge  Pound's 
•conclusions,  and  in  the  reasoning  which  supports  them. 

The  plaintiff  did  not  get  the  right  to  occupy  the  highway 
unless  it  also  got  the  right  of  eminent  domain.  The  same 
sentence  of  the  statute  which  says  that  telegraph  com- 
panies shall  have  the  one  right,  says  also  that  they  shall 
have  the  other.  We  must  determine  whether  the  plain- 
tiff's business  is  so  affected  with  a  public  use  as  to  justify 
a  holding  that  it  comes  by  implication  within  the  grant  of 
these  extraordinary  piivileges.  I  think  the  question  is  not 
strictly  whether  the  legislature  could  confer  such  privi- 
leges by  words  clearly  sufficient  to  indicate  that  intent. 
I  think  the  question  rather  is  whether  the  public  use,  if 
any,  is  so  related  to  that  served  by  the  telegraph  or  the 
telephone  generally  as  to  make  the  inference  of  intent  a 
fair  one. 

The  purpose  of  the  telegraph  or  telephone  as  commonly 
employed  is  not  to  carry  information  to  the  telegraph 
company  itself.  The  purpose  is  to  disseminate  infor- 
mation among  the  public  indiscriminately.  The  common 
welfare  is  served  by  freedom  of  communication,  whether 
men  or  things  or  thoughts  be  the  subjects  of  transmission. 
The  telegraph  and  the  telephone  like  the  railroads  and 
the  post  are  agencies  of  commerce.     They  spread  abroad 
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the  knowledge  Miithout  which  Hfe  could  be  ill  maintained 
in  a  complex  order  of  society. 

The  plaintiff  is  not  organized  to  disseminate  informa- 
tion indiscriminately  among  the  members  of  the  public  in 
aid  of  the  myriad  interests  which  touch  the  lives  of  men. 
It  is  organized  for  the  conversance  of  a  particular  form  of 
intelUgence  to  a  particular  member  of  the  public,  i,  e.,  to 
itself,,  in  aid  of  a  particular  and  private  business.  A 
railroad  organized  with  the  restriction  that  it  should 
cany  the  products  of  the  organizer  and  nothing  else, 
would  be  a  railroad  in  name,  but  not  one  organized  for 
public  service.  A  telephone  compauj^  organized  by  a 
caterer  or  a  jeweler  or  a  department  store  with  the 
restriction  that  it  must  carry  no  messages  except  orders 
for  the  wares  or  services  of  the  organizer  would  meet  with 
difficulty  if  it  should  attempt  to  exercise  the  power  of 
eminent  don^ain.  This  i)laintiff  seeks  to  exercise  a  like 
power  in  aid  of  its  business  as  a  i)rivate  watchman.  I 
do  not  think  it  is  an  answer  to  say  that  the  business  is 
a  useful  one  and  tends  to  the  pi'eservation  of  the  peace  and 
order  of  society.  Private  in  its  essential  purpose,  if  not 
in  the  range  or  degree  of  its  utility,  it,  nom*  the  less, 
remains.  I  do  not  say  that  the  range  or  degree  of  its 
utility  would  not  justify  the  legislature  in  investing  it 
with  sj)ecial  ri.:;lits  by  special  or  exjilicit  grant.  That 
question  is  not  here.  I  .say  merely  that  the  ])rivate  and 
selfish  limits  of  its  j)urposes  forl)i(l  the  implication  of  such 
a  grant  from  words  of  doubtful  import.  The  plaintiff  is 
not  a  subordinates  governmental  agency  like  a  volunteer 
fire  department  (Trusties  of  Exc/}ipl  Firemen's  Ben.  Fund 
V.  Rootne,  9']  X.  Y.  313;  Fox  v.  Mohawl:  d*  //.  /?.  Humane 
Soc.y  165  X.  Y.  517,  527),  organized  for  the  public  good 
and  supphdng  protection  in  a  field  where  government  has 
not  entered.  In  a  settled  community,  with  an  organized 
police  force,  with  life  and  property  defended  by  all  the 
power  of  the  state,  it  undertakes  to  supplement  the 
protection  of  the  police  by  the  use  of  private  watchmen 
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furnished  by  itself.  I  speak  of  them  as  private  watchmen 
though  they  may  be  sworn  in  as  special  officers.  The 
company  procures  this  rank  for  them  in  no  spirit  of 
public  helpfulness,  but  merely  to  increase  the  effectiveness 
of  service  to  subscribers.  It  does  not  come  under  a  duty 
to  watch  the  property  of  persons  not  subscribers,  to 
warn  them  of  impending  danger,  or  to  respond  with  relief 
to  their  summons  of  distress.  Protection  is  restricted  to 
those  who  pay  the  price. 

I  think  we  should  be  slow  to  hold  that  the  legislature 
intended  by  words  of  general  import  to  delegate  the- 
power  of  eminent  domain  in  aid  of  such  a  purpose. 
These  telegraphic  signals  are  not  employed  as  a  means 
whereby  the  company's  subscribers  may  communicate 
with  one  another  and  thus  potentially  with  all  the  world. 
They  are  merely  signals  to  the  company  that  something 
has  happened  to  call  for  investigation  by  a  watchman 
in  fulfillment  of  its  contract.  The-  signal  may  mean  a 
burglar  or  a  forgetful  householder  or  a  window  broken 
by  a  storm.  I  can  discover  only  a  remote  connection 
between  the  good  to  be  attained  by  signaling  a  contractor 
in  aid  of  the  fulfillment  of  his  contract,  and  the  good 
resulting  from  the  free  interchange  of  ideas  among  the 
members  of  the  community  by  telegram  or  telephone  or 
post  in  aid  of  the  multifarious  needs  and  interests  of 
life  in  organized  society.  Private  detective  agencies  are 
not  organs  of  government.  The  state  is  still  the  primary 
guardian  of  the  peace  and. order  of  its  members.  Its 
power  to  condemn  the  property  of  the  citizen  is  not  to 
be  extended  by  doubtful  inference  and  remote  analogy  to 
agencies  organized  for  private  gain  which  supplement  its 
action.  In  the  peace  of  the  state,  most  men  pass  their 
lives,  and  find  repose  in  its  protection.  Those  who  wish 
a  special  protection  beyond  that  which  most  of  us  find 
necessary  and  which  government  supplies,  have  not  yet 
been  given  the  I'ight  to  obtain  it  by  the  occupation  of 
the  land  of  othevs  or  by  encroachment  on  the  public  ways. 


Holmes  Electric  Protective  Co.  v,  Williams.    443 


1920.]  Dissenting  opinion,  per  Cardozo,  J.  [228  N.  Y.] 


I  think  the  history  of  the  statute  confirms  this  estimate 
of  its  purpose.  If  we  carry  ourselves  back  in  thought 
to  1848,  we  cannot  doubt  that  the  extraordinary  powers 
conferred  upon  telegraph  companies  by  the  general 
statute  of  that  year  (L.  1848,  ch.  265)  went  to  them  in 
their  capacity  as  purveyors  of  intelligence,  fulfilUng 
functions  akin  to  those  of  common  carriers,  like  the 
railroads  and  the  post.  They  were  authorized  to  construct 
lines  of  telegraph  along  the  pubUc  roads  and  highways 
and  (upon  payment  of  just  compensation)  over  lands  in 
private  ownership,  and  they  were  required  to  receive 
dispatches  from  any  member  of  the  public,  and  to 
transmit  them  with  impartiality  and  in  the  order  of 
receipt  (sees.  5,  11  and  12).  The  wording  of  the  statute, 
in  so  far  as  it  confers  the  right  to  occupy  the  highways, 
is  substantially  the  same  as  that  of  the  Post  Roads  Act 
of  Congress,  adopted  July  24,  1866  (14  St.  221,  ch.  230), 
which  gave  to  every  telegraph  company  the  right  to 
construct,  maintain  and  operate  its  lines  along  the  post 
roads  of  the  nation  {Richmond  v.  Soiithern  Bell  Teh  & 
Tel  Co.,  174  U.  S.  761;  Postal  Tel-Cable  Co.  v.  City 
of  Richmond,  249  U.  S.  252;  People  ex  rel  Postal  Tel- 
Cable  Co.  V.  State  Bd.  of  Tax  Commissioners,  224  N.  Y. 
167).  The  end  in  view  was  the  same  under  one  statute 
as  under  the  other,  the  fostering,  for  the  public  good, 
of  the  public  agencies  of  commerce.  It  is  true  that  by 
a  ruUng  of  the  Supreme  Court,  telephone  companies  do 
not  enjoy  the  protection  of  the  Federal  act  {Richmond 
V.  Southern  Bell  Tel  &  Tel  Co.,  supra),  and  that  by  a 
ruling  of  this  court  {Hudson  River  Tel  Co.  v.  Water vliet 
T.  &  Ry.  Co.,  135  N.  Y.  393,  405),  now  confirmed  by 
legislation  (Transp.  Corp.  Law,  Cons.  Laws,  eh.  33,  sec. 
100),  they  do  enjoy  like  privileges  with  telegraph  comi)anies 
of  the  older  form  under  the  statutes  of  the  state.  That 
ruling  found  its  basis  in  the  fact  that  the  telephone,  like 
the  telegraph,  is  a  purveyor  of  intelligence  by  electricity, 
and  thus  fulfils  a  like  function  as  an  instrumentality  of 
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commerce.  But  even  under  our  statute,  the  function 
fulfilled  is  of  the  essence  of  the  privilege  enjoyed.  No  one, 
I  think,  would  assert  that  the  plaintiff,  even  though  it 
transmits  electric  signals  by  methods  not  unknown  in 
1866,  is  an  instrumentality  of  commerce  entitled  as  of 
right  to  occupy  the  highways  of  the  nation.  I  see  no 
better  reason  to  believe  that  it  is  entitled  as  of  right  to 
occupy  the  highways  of  the  state. 

I  do  not  forget  that  the  plaintiff  has  been  incorporated 
under  the  Telegraph  Act,  and  that  the  legislature  has 
recognized  the  regularity  of  its  corporate  existence. 
That  is  not  equivalent  to  recognition  of  its  right  to 
obstruct  the  highways  of  the  public,  or  to  condemn  the 
lands  of  private  owners,  irrespective  of  the  purpose 
served  by  condemnation  or  obstruction.  Any  seven  men 
may  make  themselves  a  telegraph  company  by  filing  a 
certificate.  WTien  they  go  farther,  and  attempt  to 
occupy  the  highways  or  condemn  the  property  of  their 
neighbors,  they  must  show  something  more  than  regularity 
of  corporate  existence.  They  must  show  that  they  are 
acting  in  aid  of  public  purposes,  and  not  merely  that, 
but  in  aid  of  the  public  purposes  which  the  legislature 
had  in  view  when  it  said  that  telegraph  companies  might 
exercise  as  its  delegate  an  important  attribute  of  sover- 
eignty. It  is  true  that  section  102  of  the  statute  (Transp. 
Corp.  Law)  sa^^s  that  every  '^  such  corporation,''  i.  6., 
every  telegraph  and  telephone  company,  may  occupy  and 
condemn.  It  is  also  true,  however,  that  section  103  of  the 
statute  says  that  ^^  every  such  corporation,''  shall  receive 
dispatches  from  the  public  and  transmit  them  as  received. 
Duty  and  privilege  are  imposed  and  granted  in  terms  of 
equal  generality.  Construction  of  the  statute,  if  per- 
missible to  exclude  the  plaintiff  from  the  duty,  is  equally 
permissible  to  exclude  it  from  the  privilege.  I  think 
that  sections  102  and  103  of  the  present  statute,  hke  the 
corresponding  sections  of  the  act  of  1848,  must  be  limited 
in  their  application  to  corporations  serving  the  public 
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as  instrumentalities  of  commerce.  The  readiness  of  the 
legislature  to  clothe  with  extraordinary  powers  the  tele- 
graph companies  which  it  knew  in  1848  and  which  fulfilled 
the  function  of  common  carriers  of  intelligence,  and 
even  to  clothe  telephone  companies  with  like  powers 
since  they  fulfill  a  like  function,  is  little  evidence  of  its 
readiness  to  extend  the  same  powers  to  corporations 
which  are  not  common  carriers  of  intelligence,  and 
which,  if  they  serve  any  public  use,  serve  one  that  is 
doubtful  and  limited  and  indisputably  different. 

The  plaintiff  lays  much  stress  on  section  105  of  the 
Transportation  Corporations  Law.  Its  history  is,  I 
think,  significant.  It  goes  back  to  1880.  By  chapter  90 
of  the  Laws  of  1880,  entitled  ^^  An  act  to  authorize  the 
police  department  or  board  of  police  of  any  city  to 
appoint  policemen  of  district  telegraph  companies,^' 
authority  was  given  for  the  appointment  of  special 
policemen,  not  exceeding  two  hundred,  in  aid  of  a  tele- 
graphic system  of  signaling  to  a  central  office  (See  also 
Consolidation  Act,  L.  1882,  ch.  410,  sec.  314).  That 
was  the  statute  regulating  the  subject  at  the  time  of 
the  incorporation  of  the  plaintitT  in  1883.  It  was  not 
an  amendment  of  the  act  of  1848,  under  which  telegraph 
companies  were  organized.  It  was  not  a  term  of  the 
charter.  It  was  an  independent  grant  of  power.  The 
legislature  knew  that  signal  companies  existed;  but  we 
have  no  reason  to  suppose  that  it  also  knew  under  what 
statutes  they  had  been  incorporated,  or  whether  they  had 
strung  their  wires  under  the  claim  of  a  perpetual  franchise, 
or  under  temporary  or  si)ecial  license.  In  point  of  fact, 
the  plaintiff's  predecessor,  then  the  owner  of  this  plant,  was 
not  organized  under  the  Telegraph  Act  at  all,  but  under 
the  act  for  the  formation  of  business  cor})()rations.  The 
act  of  1880,  first  adopted  as  an  independent  statute, 
did  not  come  into  the  Transportation  Corporations  Law 
till  1890  (L.  1890,  ch.  5(H),  sec.  105,  repealing  L.  1880, 
ch.  90),  and  there  it  has  since  remained.     If  it  did  not 
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have  the  effect,  when  it  stood  alone,  of  clothing  the 
plaintiff  with  the  power  of  eminent  domain,  I  do  not 
think  it  gained  that  effect  when  in  the  course  of  revision 
it  was  brought  into  a  different  context.  Something  more 
must  be  shown  to  sustain  the  claim  of  title  to  a  privilege 
so  extraordinary.  In  the  process  of  the  consolidation 
of  a  multitude  of  scattered  statutes,  there  have  come 
into  the  Transportation  Corporations  Law  fragments  of 
legislation  which,  if  related  to  every  preceding  section, 
might  bring  the  plaintiff  and  like  companies  within  the 
letter  of  the  grant.  The  problem  is  not  solved  so  easily. 
It  remains  in  the  end  a  problem  in  the  reading  of  the 
legislature's  intention,  with  a  larger  problem  of  constitu- 
tional power  ever  in  the  background.  The  nature  of 
the  use  determines  the  nature  of  the  privilege. 

I  find  little  force  in  the  argument  of  practical  construc- 
tion. If  there  has  been  practical  construction  in  favor 
of  the  company,  there  has  also  been  practical  construction 
against  it,  and  that  by  the  one  person  best  acquainted 
with  the  situation,  the  company  itself.  The  Public  Serv- 
ice Commissions  Law  (Cons.  Law,  ch.  48),  requires  every 
telegraph  and  telephone  company  to  file  schedules  of  its 
charges  (sec.  92),  and  to  make  yearly  reports  to  the  com- 
mission (sec.  95).  No  schedules  or  reports  have  been  filed 
by  the  plaintiff,  though  the  failure  to  file  them,  if  they 
are  due,  has  subjected  it  to  heavy  penalties  (sec.  102).  I 
think  that  telegraph  and  telephone  companies  within  the 
purview  of  the  Public  Service  Commissions  Law  are  those 
that  would  be  so  recognized  in  the  common  speech  of  men. 
The  plaintiff  has  rightly  acted  on  the  assumption  that 
it  does  not  come  within  that  class.  By  the  same  token 
it  does  not  come  within  the  class  of  telegraph  or  telephone 
companies  invested  with  the  power  of  eminent  domain. 
I  lay  slight  stress  on  the  circumstance  that  public  officers 
did  not  attempt  to  disturb  the  wires  when  they  were 
strung  across  the  housetops.  We  may  get  some  notion 
of  the  slight  significance  of  silence  and  inaction  when  we 


Imperator  Eealty  Co.  v.  Tull.  447 


1920.]  Statement  of  case.  [228  N.  Y.] 

recall  that  the  wires  were  strung  in  the  beginning  by 
the  plaintiff^  s  predecessor,  organized  as  a  business  cor- 
poration, and,  therefore,  without  shadow  of  right,  in 
default  of  special  license,  to  occupy  the  pubUc  ways. 

I  am  not  free  from  doubt  by  any  means.  The  prin- 
ciple, however,  is  fundamental  that  ^^  every  public  grant 
of  property,  or  of  privileges  or  franchises,  if  ambiguous, 
is  to  be  construed  against  the  grantee  and  in  favor  of 
the  public  '^  (Cent  Transp.  Co,  v.  Pullman  Palace  Car 
Co.y  139  U.  S.  24,  49;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  544).  It  is  in  favor  of  the  pubUc 
that  my  doubts  are  now  resolved. 

The  judgment  should  be  affirmed  with  costs. 

Andrews,  J.,  concurs  in  memorandum  with  Crane,  J.; 
Chase  and  Collin,  JJ.,  concur  with  both  Crane  and 
Andrews,  JJ.;  Cardozo  and  Pound,  JJ.,  read  dissenting 
opinions;  Hiscock,  Ch.  J.,  not  voting. 

Judgments  reversed,  etc. 


Imperator  Realty  Company,  Inc.,  Appellant,  v,  Sam- 
uel P.  Tull,  Respondent. 

Real  property  —  contract  —  breach  of  contract  for  exchange 
of  real  property  —  modification  of  contract  by  parol  —  when 
party  cannot  take  advantage  of  an  omission  caused  by  his 
consent  to  such  oral  agreement. 

The  parti(\s  to  this  aotion  entered  into  a  written  contract  under 
seal  for  the  exchange  of  i)ieees  of  real  property  in  the  city  of  New 
York.  On  the  day  fixed  tlicTein  for  earrying  out  the  contract  and 
making  the  conveyances  the  defendant  deliberately  defaulted.  The 
action  was  ])rouj:^]it  to  recover  damages  alleged  to  havc^  been  sustained 
by  the  plaintiff.  One  of  the  provisions  of  the  contract  is:  "All  notes 
or  notices  of  \'iolations  of  law  or  municipal  ordinances,  orders,  or 
requirements  noted  in  or  issued  by  any  department  of  the  city  of 
New  York  against  or  affecting  the  premises  at  the  date  hereof,  shall 
be  complied  with  by  the  seller  and  the  prcMuist^s  shall  be  conveyed 
free  of  the  same."  After  the  making  of  the  contract  and  on  the 
same  date,  it  was  agi'eed  by  parol  between  the  parties  to  the  contract 


448  Impeuator  Realty  Co.  v.  Tull. 

[228  N.  Y.]  Statement  of  case.  [April, 

that  either  party  in  place  of  satisfying  any  of  the  so-called  violations 
that  might  be  filed  against  the  pieces  of  real  property  therein 
mentioned,  of  which  there  were  several,  might  deposit  with  an  insurance 
company  a  sufficient  amount  of  cash  to  pay  and  discharge  the  same. 
There  is  evidence  to  show  that  the  plaintiff  was  able  and  willing  on 
the  day  and  at  the  time  and  place  for  closing  the  contract  to  cairy 
out  the  same,  as  required  by  the  oral  agreement,  that  is,  except  as  to 
such  violations,  and  that  he  was  able  and  willing  to  deposit  a  sufficient 
amount  of  cash  to  comply  with  and  free  the  property  from  the  violar 
tions  as  required  by  such  oral  agreement  between  the  parties.  Heldj 
that  parol  evidence  of  the  waiver  was  competent,  and  whether  the 
conversation  oocurrcd  and  the  agi'cenient  was  entered  into  by  the 
parties  as  claimed  was  a  question  of  fact  for  the  jury;  that  defendant 
may  not  summarily  rescind  because  of  the  breach  which  he  encouraged. 
He  may  not  be  allowed  to  take  advantage  of  an  omission  induced  by 
his  unrevoked  consent.  When  lie  stayc^d  away  from  the  closing  and 
acted  upon  an  election  to  treat  the  contract  as  rescinded,  he  put 
himself  in  the  wrong. 

Imj)erator  Realty  Co.  v.  Tidl,  179  App.  Div.  7G1,  reversed. 

(Argued  January  28,  1920;   decided  April  13,  1920.) 

Appeal  from  a  judgment,  entered  November  24,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
in  the  first  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  directing  a 
dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Harry  E,  Herman  and  Arthur  0.  Er7ist  for  appellant. 
A  modification  of  a  detail  of  performance  of  a  contract  by 
arrangement  subscciuently  and  for  valuable  consideration 
made  between  the  })ai  ties,  does  not  constitute  a  waiver  of 
any  of  the  i)rovisi()ns  of  the  contract.  {Penn,  Steel  Co. 
V.  Title  G.  &  T,  Co,,  193  N.  Y.  37;  Schoonmaker  v.  Hoyt, 
148  N.  Y.  425.)  The  parol  evidence  rule  is  a  rule  which 
should  not  be  invoked  as  a  shield  for  fraud  or  be  applied 
so  as  to  work  injustice.  (17  L.  R.  A.  272;  Best  v.  StowCj 
2  Sandf.  Ch.  298;  Pom.  Eq.  Juris.  324,  §  858.)  Every 
contract  implies  good  faith  and  fair  dealing  betweeii  the 
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parties  to  it.  {Wiegand  v.  Bachmann,  222  N.  Y.  272; 
Coff-Garrod  Co.  v.  Dodwell,  170  N.  Y.  Supp.  615;  General 
El  Co.  V.  Nat.  Cont.  Co.,  178  N.  Y.  369;  Brassil  v.  Mary- 
land Casualty  Co.,  210  N.  Y.  235.) 

William  A.  Young  for  respondent.  A  contract  under 
seal  cannot  be  modified  by  a  subsequent  oral  and  unexe- 
cuted agreement.  {Coe  v.  Hobby j  72  N.  Y.  141 ;  McKenzie 
V.  Harrison,  120  N.  Y.  260;  Stowell  v.  Greenwich,  163 
N.  Y.  298;  Lese  v.  Lampricht,  196  N.  Y.  32;  Nightingale  v. 
Eagle,  205  N.  Y.  628;  Lossing  v.  Cushman,  195  N.  Y.  390; 
Mead  v.  Dunlevie,  174  N.  Y.  108;  Penn.  Steel  Co.  v.  Title 
G.  &  T.  Co.,  193  N.  Y.  37.) 

Chase,  J.  The  parties  to  this  action  entered  into  a 
written  contract  under  seal  for  the  exchange  of  pieces  of 
real  property  in  the  city  of  New  York.  On  the  day  fixed 
therein  for  carrying  out  the  contract  and  making  the 
conveyances,  the  defendant  deliberately  defaulted.  The 
action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  b}-  the  plaintiff. 

At  the  trial  the  jury  determined  all  of  the  issues  in 
favor  of  the  plaintiff  and  rendered  a  verdict  for  it.  The 
defendant  appealed  from  the  judgment  entered  upon  such 
verdict  and  the  Appellate  Division  reversed  the  judgment 
and  dismissed  the  complaint.  {Imperator  Realty  Com- 
pany, Inc.,  V.  Ihdl,  179  App.  Div.  761.) 

One  of  the  provisions  of  the  contract  is  ^^All  notes  or 
notices  of  violations  of  law  or  municipal  ordinances, 
orders,  or  reciuirements  noted  in  or  issued  by  any  depart- 
ment of  the  city  of  New  York  against  or  affecting  the 
premises  at  the  date  hereof,  shall  be  complied  with  by 
the  seller  and  the  i)remises  shall  be  conveyed  free  of  the 


same.'^ 


There  were  several  notices   of   violations   of  law   or 
municipal  ordinances,  orders  or  requirements  noted  in 
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or  issued  by  a  department  of  the  city  of  New  York 
against  or  affecting  the  premises  to  be  conveyed  by  the 
plaintiff  at  the  date  of  the  contract  which,  although 
aggregating  an  amount  that  is  comparatively  very  small' 
were  not  satisfied  or  discharged  on  the  day  when  the 
property  was  to  be  conveyed.  The  plaintiff  sought  to 
avoid  the  failure  to  procure  the  discharge  of  such  viola- 
tions by  an  alleged  modification  of  the  contract  pursuant 
to  a  conversation  between  the  president  of  the  plaintiff 
and  the  defendant  in  which  it  is  claimed  that  there  were 
reciprocal  promises.  The  president  of  the  plaintiff 
testified  that  after  the  making  of  the  contract  and  on  the 
same  day  thereof,  it  was  agreed  between  the  parties  to 
the  contract  that  either  party  in  place  of  satisfying  any 
of  the  so-called  violations  that  might  be  filed  against  the 
pieces  of  real  property  therein  mentioned  might  deposit 
with  the  New  York  Title  Insurance  Company  a  sufficient 
amount  of  cash  to  pay  and  discharge  the  same.  There 
is  evidence  in  the  record  to  show  that  the  plaintiff  was 
able  and  willing  on  the  day  and  at  the  time  and  place  for 
closing  the  contract  to  carry  out  the  same  as  therein 
provided  except  that  he  could  not  convey  the  property 
to  be  transferred  by  him  free  from  such  violations,  and 
there  is  also  evidence  that  he  was  able  and  willing  to 
deposit  a  sufficient  amount  of  cash  to  comply  with  and 
free  the  property  from  the  violations  as  required  by  such 
oral  agreement  between  the  parties. 

The  conversation  testified  to  by  the  plaintiff's  presi- 
dent is  denied  by  the  defendant,  but  in  our  judgment  the 
question  whether  the  conversation  occurred  and  the 
agreement  was  entered  into  by  the  parties  as  claimed  by 
the  plaintiff,  was  a  question  of  fact  properly  submitted 
to  the  jury.  The  objection  that  the  oral  agreement  and 
waiver  were  not  alleged  in  the  complaint  was  not  suffi- 
ciently taken  by  objection  at  the  trial.  If  it  had  been  so 
taken  at  that  time  the  plaintiff  would  have  had  an  oppor- 
tunity to  api)ly  for  an  aniendnioiit  of  its  complaint. 
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It  is  claimed  by  the  defendant  that  the  contract  with 
the  plaintiff  was  in  writing  under  seal  and  could  not  be 
changed  as  claimed  by  an  oral  agsoreement  as  to  be 
binding  upon  either  party  to  it.  The  contract  was  also 
within  the  provisions  of  section  259  of  the  Real  Property 
Law  (Consolidated  Laws,  chap.  50),  and  it  was,  therefore, 
necessary  that  it  should  be  in  writing  as  stated  in  the 
statute. 

.  Where  a  contract  is  reduced  to  writing  and  appears  to 
include  the  entire  agreement  of  the  parties  and  to  be  free 
from  fraud,  the  rule  is  quite  universal  that  oral  evidence 
will  not  be  received  of  conversations  or  transactions  lead- 
ing up  to  the  making  of  a  contract  or  in  connection  with 
the  execution  thereof  for  the  purpose  of  varying,  modify- 
ing, reducing  or  extending  the  terms  thereof.  {Lese  v. 
Lamprecht,  196  N.  Y.  32;  Eighmie  v.  Tmjlor,  98  N.  Y.  288.) 

After  the  execution  of  a  written  contract  including  one 
within  the  statute  the  parties  may,  of  course,  reconsider 
the  subject-matter  thereof  and  decide  to  modify  or  rescind 
it.  The  oral  agreement  found  in  this  case  was  made  after 
the  execution  of  the  written  contract.  It  is  not  the  right 
to  make  a  new  and  independent  contract  to  modify  a 
prior  unperformed  written  contract  that  we  are  consider- 
ing but  the  effect,  if  any,  of  an  oral  contract  upon  a 
contract  under  seal  or  required  by  the  statute  to  be  in 
wTiting.  We  must  assume  in  this  case  that  the  oral 
contract  as  claimed  by  the  plaintiff,  to  accept  a  deposit 
in  cash  in  place  of  the  payment  of  outstanding  violations, 
was  actually  made  upon  a  sufficient  considei'ation.  The 
jury  has  so  found.  The  oral  contract  did  not  purport  to 
be  inconsistent  with  any  material  part  of  the  wTitten 
contract,  nor  to  substitute  a  new  oral  contract  for  any 
material  part  of  the  written  contract.  The  i^laintiff  was 
simply  told  in  effect  to  lot  the  violations  sta/id  unsatis- 
fied until  the  due  day  and  then  provide  for  the  expense 
of  satisfying  the  same  by  a  deposit  in  cash.  The  extent 
of  the  violations  was  inconsiderable.     Both  parties  were 
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convenienced  by  waiving  the  necessity  of  having  them 
actually  canceled  and  satisfied  before  the  due  day. 

In  Thomson  v.  Poor  (147  N.  Y.  402,  409),  which  was  an 
action  to  recover  upon  a  balance  claimed  to  be  due  pur- 
suant to  a  written  contract  which  was  within  the  statute, 
this  court  say: 

^^  We  know  of  no  principle  of  law  which  will  permit  a 
party  to  a  contract,  who  is  entitled  to  demand  the  per- 
formance by  the  other  party  of  some  act  within  a  specified 
time  and  who  has  consented  to  the  postponement  of 
the  performance  to  a  time  subsequent  to  that  fixed  by 
the  contract,  and  where  the  other  party  has  acted  upon 
such  consent  and  in  reUance  thereon  has  permitted  the 
contract  time  to  pass  without  performance,  to  subse- 
quently recall  such  consent  and  treat  the  non-performance 
within  the  original  time  as  a  breach  of  the  contract. 
The  original  contract  is  not  changed  by  such  waiver, 
but  it  stands  as  an  answer  to  the  other  party  who  seeks 
to  recover  damages  for  non-performance  induced  by  an 
unrecalled  consent.  The  party  may,  in  the  absence  of 
a  valid  and  binding  agreement  to  extend  the  time,  revoke 
his  consent  so  far  as  it  has  not  been  acted  upon,  but  it 
would  be  most  inequitable  to  hold  that  a  default,  justified 
by  the  consent,  happening  during  its  extension,  should 
furnish  a  ground  of  action.  It  makes  no  difference,  as 
w^e  conceive,  what  the  character  of  the  original  contract 
may  be,  whether  one  v/ithin  or  outside  the  Statute  of 
Frauds.  The  rule  is  well  understood  that  if  there  is  a 
forbearance  at  the  request  of  a  party,  the  latter  is  pre- 
cluded from  insisting  upon  non-performance  at  the  time 
originally  fixed  by  the  contract  as  a  ground  of  action. 
*  *  *  Until  he  gives  notice  of  withdrawal  he  has 
no  just  right  to  consider  the  latter  in  default,  although 
meanwhile  the  contract  time  has  elapsed.  We  think 
the  principle  of  equitable  estoppel  applies  in  such  case." 
The  court  further  say  that  the  principle  of  estoppel 
applies  equally  to  sealed  and  unsealed  contracts. 
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More  recently  this  court  in  Arnot  v.  Union  Salt  Com- 
pany (186  N.  Y.  501)  held  that  where  the  time  of  payment 
under  a  contract  had  been  extended  by  parol  and  the 
party  required  to  make  the  payment  had  acted  upon 
such  extension  the  party  waiving  such  time  of  payment 
cannot  consider  the  debtor  in  default  unless  he  withdraws 
the  waiver  before  the  time  of  payment  has  arrived. 

The  oral  contract  in  the  case  before  us  modified  the 
written  contract  simply  as  to  the  manner  of  charging 
the  plaintiff  with  the  amount  required  to  satisfy  the 
violations.  Such  oral  contract  if  carried  out  in  good 
faith  made  unnecessary  the  haste  otherwise  required  to 
make  the  slight  changes  to  comply  with  the  notices  which 
constituted  the  incumbrances  or  so-called  violations. 

The  defendant  by  his  mutual  oral  contract  with  the 
plaintiff  is  estopped  from  now  claiming  that  the  plaintiff 
who  relied  thereon  was  in  default  on  the  due  da,y  of  the 
written  contract  because  of  its  omission  to  then  have 
the  propert}^  free  of  the  violations.  He  should  not  be 
allowed  to  take  advantage  of  an  omission  induced  by  his 
unrevoked  consent.  (Tlwmson  v.  Poor,  supra;  Arnot  v. 
Union  Salt  Co. y  supra;  Swain  v.  ScamenSj  70  U.  S.  [9  Wall.] 
254;  Brede  v.  Rosedale  Terrace  Company,  216  N.  Y.  240.) 

Parol  evidence  of  the  waiver  constituting  an  estoppel 
as  against  the  defendant  under  the  circumstances  was 
not  error.  {Penn.  Slccl  Co.  v.  Title  Guarantee  &  Trust 
Co,,  193  X.  Y.  37.)  We  do  not  think  that  the  objections 
made  by  tlie  defendant  to  the  admission  of  evidence  were 
upon  a  consideration  of  the  whole  record  of  sufficient 
consequence  to  have  materially  affected  the  jury  or  to 
require  further  consideration  in  this  opinion. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Tiial  Term  affirmed,  with  costs 
in  the  Appellate  Division  and  in  this  court. 

Cardozo,  J.  (concurring  in  result).  The  statute  says 
that  a  contract  for   the  sale   pf  real  property  ^'  is  void 
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unless  the  contract,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  is  in  writing,  sub- 
scribed by  the  *  *  *  grantor,  or  by  his  lawfully 
authorized  agent ''  (Real  Property  Law,  sec.  259  [Stat- 
ute of  Frauds] ;  Consol.  Laws,  ch.  50) .  In  this  instance, 
each  party  was  a  grantor,  for  the  sale  was  an  exchange. 
I  think  it  is  the  law  that  where  contracts  are  sub- 
ject to  the  statute,  changes  are  governed  by  the  same 
requirements  of  form  as  original  provisions  (Hill  v.  Blake, 
97  N.  Y.  216;  Clark  v.  Fey,  121  N.  Y.  470,  476). 
Abrogated  by  word  of  mouth  such  a  contract  may  be 
{Blanchard  v.  Trirn,  38  N.  Y.  225),  but  its  obligation 
may  not  be  varied  by  spoken  words  of  promise  while  it 
continues  undissolved  (Swain  v.  Seamens  9  Wall.  254, 
271,  272;  Emerson  v.  Slater,  22  How.  [U.  S.]  28,  42;  Goss  v. 
Lard  Nugent,  5  B.  &  Ad.  58;  Harvey  v.  Graham,  5  Ad.  & 
El.  61;  Hickman  v.  Haynes,  L.  R.  10  C.  P.  598;  Abell  v. 
Miinson,  18  ]Mich.  306;  Malkan  v.  Hemming,  82  Conn. 
293;  Lo7ig  v.  Hartwell,  34  N.  J.  L.  116;  Rucker  v. 
Harrington,  52  Mo.  App.  481;  Bradley  v.  Harter,  156 
Ind.  499;  Jarman  v.  Westbrook,  134  Ga.  19;  1  WilUston 
on  Contracts,  sec.  593).  A  recent  decision  of  the  House 
of  Lords  reviews  the  English  precedents,  and  declares 
the  rule  anew  (Morris  v.  Baron  &  Co,,  1918,  A.  C.  1, 
19,  20,  31).  Oral  promises  are  ineffective  to  make  the 
contract,  or  any  part  of  it,  in  the  beginning  (Wright  v. 
Weeks,  25  N.  Y.  153;  Marks  v.  Cowdin,  226  N.  Y.  138). 
Oral  promises  must  also  be  ineffective  to  vary  it  thereafter 
(Hill  V.  Blake,  supra).  Grant  and  consideration  alike 
must  find  expression  in  a  writing  (Real  Prop.  Law,  sec. 
259;  Consol.  Laws,  ch.  50). 

Some  courts  have  drawn  a  distinction  between  the 
formation  of  the  contract  and  the  regulation  of  perform- 
ance (Curnmings  v.  Arnold,  3  Mete.  486;  Stearns  v.  Hall, 
9  Cush.  31;  Whittier  v.  Dana,  10  Allen,  326;  Hastings  v. 
Lovejoy,  140  Mass.  261;  Wood  on  Statute  of  Frauds, 
p.    758).     The   distinction,  has  been   rejected  in  many 
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jurisdictions  (see  cases  cited  supra;  also  L.  R.  A.  1917  B. 
141  note).  It  has  never  been  accepted  by  this  court, 
and  the  question  of  its  vahdity  has  been  declared  an 
open  one  (Thomson  v.  Poor^  147  N.  Y.  402,  408,  char- 
acterizing as  dicta  the  statements  in  Blanchard  v.  TVim, 
supra),  I  think  we  should  reject  it  now.  The  cases 
which  maintain  it  hold  that  oral  promises  in  such  cir- 
cumstances constitute  an  accord,  and  that  an  accord, 
though  executory,  constitutes  a  bar  if  there  is  a  tender 
of  performance  {Cummings  v.  Arnold;  Whittier  v.  Dana, 
supra).  There  seems  little  basis  for  such  a  distinction 
in  this  state  where  the  rule  is  settled  that  an  accord  is 
not  a  bar  unless  received  in  satisfaction  (Rcilly  v.  Barrett^ 
220  N.  Y.  170;  Morehouse  v.  Second  Nat.  Bank  of- Oswego, 
98  N.  Y.  503,  509;  Ladd  v.  King,  1  R.  I.  224;  Pollock 
on  Contracts  [3d  Am.  ed.],  p.  822).  But  there  is  another 
objection,  more  fundamental  and  far  reaching.  I  do  not 
know  where  the  line  of  division  is  to  be  drawn  between 
variations  of  the  substance  and  variations  of  the  method 
of  fulfilment.  I  think  it  is  inadequate  to  say  that  oral 
changes  are  effective  if  they  are  slight,  and  ineffective  if 
they  are  important.  Such  tests  are  too  vague  to  supply 
a  scientific  basis  of  distinction.  ^^  Every  part  of  the 
contract,  in  regard  to  which  the  parties  are  stipulating, 
must  be  taken  to  be  material ''  (Per  Parke,  B.,  Marshall 
V.  Lynn,  6  j\I.  &  W.  109,  117;  1  Williston  on  Contracts, 
sec.  594).  The  field  is  one  where  the  law  should  hold 
fast  to  fundamental  conceptions  of  contract  and  of  duty, 
and  follow  them  with  loyalty  to  logical  conclusions. 

The  problem,  thus  approached,  gains,  I  think,  a  new 
simphcity.  A  contract  is  the  sum  of  its  component 
terms.  Any  variation  of  the  parts  is  a  variation  of  the 
whole.  The  requirement  that  there  shall  be  a  writing 
extends  to  one  term  as  to  another.  There  can,  therefore, 
be  no  contractual  obligation  when  the  requirement  is 
not  followed.  This  is  not  equivalent  to  saying  that  what 
is  ineffective  to  create  an  obligation,  must  be  ineffective 
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to  discharge  one.  Duties  imposed  by  law  irrespective 
of  contract  may  regulate  the  relations  of  parties  after 
they  have  entered  into  a  contract.  There  may  be 
procurement  or  encouragement  of  a  departure  from  literal 
performance  which  will  forbid  the  assertion  that  the 
departure  was  a  wrong.  That  principle  will  be  foimd 
the  solvent  of  many  cases  of  apparent  hardship.  There 
may  be  an  election  which  will  preclude  a  forfeiture. 
There  may  be  an  acceptance  of  substituted  performance, 
or  an  accord  and  satisfaction  {McCreery  v.  Day,  119  N.  Y. 
1,  9;  Swain  v.  Seamens;  Long  v.  Hartwell;  Ladd  v.  KinQf 
supra).  What  there  may  not  be,  when  the  subject- 
matter  is  the  sale  of  land,  is  an  executory  agreement, 
partly  written  and  partly  oral,  to  which,  by  force  of 
the  agreement  and  nothing  else,  the  law  will  attach  the 
attribute  of  contractual  obligation. 

The  contract,  therefore,  stood  unchanged.  The  defend- 
ant might  have  retracted  his  oral  promise  an  hour  after 
making  it,  and  the  plaintiff  would  have  been  helpless. 
He  might  have  retracted  a  week  before  the  closing,  and 
if  a  reasonable  time  remained  within  which  to  remove 
the  violations,  the  plaintiff  would  still  have  been  helpless. 
Retraction  even  at  the  very  hour  of  the  closing  might 
not  have  been  too  late  if  coupled  with  the  offer  of  an 
extension  which  would  neutralize  the  consequences  of 
persuasion  and  reliance  {Arnot  v.  Union  Salt  Co,,  186 
N.  Y.  501;  Brede  v.  Rosedale  Terrace  Co.,  216  N.  Y.  246). 
The  difficulty  with  the  defendant's  position  is  that  he  did 
none  of  these  things.  He  had  notified  the  plaintiff  in 
substance  that  there  was  no  need  of  haste  in  removing 
the  violations,  and  that  title  would  be  accepted  on 
deposit  of  adequate  security  for  their  removal  in  the 
future.  He  never  revoked  that  notice.  He  gave  no 
warning  of  a  change  of  mind.  He  did  not  even  attend 
the  closing.  He  abandoned  the  contract,  treated  it  as 
at  an  end,  held  himself  absolved  from  all  liability  there- 
under, because  the  plaintiff  had  acted  in  reliance  on  a 
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consent   which,   even   in   the   act   of   abandonment,   he 
made  no  effort  to  recall. 

I  do  not  think  we  are  driven  by  any  requirement  of 
the  Statute  of  Frauds  to.  sustain  as  lawful  and  effective 
this  precipitate  rescission,  this  attempt  by  an  ex  post 
facto  revocation,  after  closing  day  had  come  and  gone, 
to  put  the  plaintiff  in  the  wrong.  ^'  He  who  prevents  a 
thing  from  being  done  may  not  avail  himself  of  the 
non-performance  which  he  has,  himself,  occasioned,  for 
the  law  says  to  him,  in  effect;  ^  This  is  your  own  act,  and, 
therefore,  you  are  not  damnified  '  ^'  (Dolan  v.  Rodgers, 
149  N.  Y.  4S9,  491,  quoting  West  v.  Blakeway,  2  :\I.  & 
Gr.  751).  The  principle  is  fundamental  and  unquestioned 
([/.  S.  V.  Peck,  102  U.  S.  G4;  Gallagher  v.  Nichols,  60 
N.  Y.  438;  Rzs/r?/ v.  S/??z7/i,  G4N.  Y.57G,  5S2;  Gen.  El  Co. 
V.  Nat.  Contracting  Co.,  178  N.  Y.  3G9,  375;  Machay  v. 
Dick,  G  App.  Cas.  251;  New  Zealand  Sliipping  Co.  v. 
Societe  dcs  Alctiers,  etc.,  1919  A.  C.  1,  5).  Sometimes  the 
resulting  disability  has  been  characterized  as  an  estoppel, 
sometimes  as  a  waiver  (Gallagher  v.  Nichols;  Gen.  El. 
Co.  V.  Nat.  Contr.  Co.;  Thomson  v.  Poor,  snpra).  We 
need  not  go  into  the  question  of  the  accuracy  of  the 
description  (Ewart  on  Estoppel,  pp.  15,  70;  Ewart  on 
Waiver  Distributed,  pp.  23,  143,  2G4).  The  truth  is  that 
we  are  facing  a  principle  more  nearly  ultimate  than  either 
waiver  or  estoppel,  one  with  roots  in  the  yet  larger 
principle  that  no  one  shall  be  permitted  to  found  any 
claim  upon  his  own  inequity  or  take  advantage  of  his 
own  wrong  (Riggs  v.  Palmer,  115  X.  Y.  5CG).  The 
Statute  of  Frauds  was  not  intended  to  offer  an  asylum 
of  escape  from  tliat  fundamental  principle  of  justice. 
An  apposite  precedent  is  found  in  Thojnson  v.  Poor 
(147  X.  Y.  402).  In  deciding  that  case,  we  put  aside  the 
question  whether  a  contract  within  the  Statute  of  Frauds 
could  be  changed  by  spoken  words.  We  held  thai 
there  was  disability,  or  as  we  styled  it,  estoppel,  to 
take  advantage  of  an  omission  induced  by  an  unrevok  :^(1 
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consent  (Cf.  Swain  v.  Seamens,  supra j  at  p.  274;  Arnot  v. 
Union  Salt  Co,;  Brede  v.  Rosedale  Terrace  Co.,  supra; 
1  Williston  on  Contracts,  sec.  595).  A  like  principle 
is  recognized  even  in  the  English  courts,  which  have 
gone  as  far  as  those  of  any  jurisdiction  in  the  strict 
enforcement  of  the  statute.  They  hold  in  effect  that 
until  consent  is  acted  on,  either  party  may  change  his 
mind.  After  it  has  been  acted  on,  it  stands  as  an  excuse 
for  non-performance  (Hickman  v.  Haynes,  L.  R.  10  C.  P. 
598,  605;  Ogle  v.  Lord  Vane,  2  Q.  B.  275;  3  id.  272; 
Cuff  V.  Penn,  1  Alaule  &  S.  21;  Morris  v.  Baron  &  Co., 
1918  A.  C.  1,  at  p.  31).  The  defendant  by  his  conduct 
has  brought  himself  within  the  ambit  of  this  principle. 
His  words  did  not  create  a  new  bilateral  contract.  They 
lacked  the  wTitten  form  prescribed  by  statute.  They 
did  not  create  a  unilateral  contract.  Aside  from  the 
same  defect  in  form,  they  did  not  purport  to  offer  a 
promise  for  an  act.  They  did,  however,  constitute  the 
continuing  expression  of  a  state  of  mind,  a  readiness, 
a  desire,  persisting  until  revoked.  A  seller  who  agrees 
to  change  the  wall  paper  of  a  room  ought  not  to  lose 
his  contract  if  he  fails  to  make  the  change  through 
reliance  on  the  statement  of  the  buyer  that  new  paper 
is  unnecessary  and  that  the  old  is  satisfactory.  The 
buyer  may  change  his  mind  again  and  revert  to  his 
agreement.  He  may  not  summarily  rescind  because  of 
the  breach  which  he  encouraged.  That  is  what  the 
defendant  tried  to  do.  When  he  stayed  away  from  the 
closing  and  acted  upon  an  election  to  treat  the  contract 
as  rescinded,  he  put  himself  in  the  wrong. 

I  concur  in  the  conclusion  that  the  judgment  must  be 
reversed. 

HiscocK,  Ch.  J.,  Pound  and  Andrews,  JJ.,  concur 
with  Chase,  J.;  Cardozo,  J.,  concurs  in  opinion,  in 
which  Pound  and  Andrews,  J  J.,  also  concur;  Collin 
and  Crane,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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Nacirema  Company,  Respondent,  v.  Frank  J.  Cassidy, 

Appellant. 

Real  estate  broker  —  commissions  for  renting  property  — 
when  broker  entitled  only  to  commissions  on  rental  actually 
received  by  lessor. 

In  an  action  brought  by  a  real  estate  broker  for  commissions  upon 
the  rental  of  certain  premises  for  a  term  of  j'cars,  the  evidence  was 
sufficient  to  warrant  the  jury  in  finding  that  plaintiff  produced  a 
party  who  was  acceptable  to  defendant  as  a  tenant,  but  was  not 
sufficient  to  establish  that  the  prospective  tenant,  in  the  first  instance, 
was  prepared  to  accept  or  comply  with  the  terms  imposed  by  defendant, 
and  communicated  to  the  broker.  The  defendant  and  the  prospective 
tenant  thereupon  entered  into  an  agreement  by  which  the  premises 
were  to  be  used  as  a  hotel,  from  the  net  auiuial  income  of  which 
defendant  was  to  be  paid  a  certain  sum,  less  than  the  rental  he 
wanted,  and  a  certain  percentage  of  the  net  income,  over  a  designated 
amount,  for  a  fixed  term  of  years.  It  appears  that  the  business  was 
unsuccessful  and  discontinued  aft(T  two  years,  and  that  tlie  defendant 
did  not  secure  rental  save  to  a  lesser  amount  and  suffered  loss.  Held, 
that  the  brok(T  is  not  entitled  to  commissions  leased  on  estimat(*d 
profits  covering  a  period  of  years,  in  addition  to  the  commission  on 
the  rental  agreed  upon  and  received  by  defendant. 

Nacirema  Co.  v.  Cassidi/,  184  App.  Div.  884,  modified. 

(Argued  March  17,  1920;   decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
June  5,  1918,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

William  P.  Maloney  for  appellant.  There  was  no 
meeting  of  minds  and  no  lease,  only  a  contract  for  a  lease 
upon  conditions  which  were  never  fulfilled.  {Diamond 
v.  Hartley,  38  App.  Div.  87;  Bennett  v.  Egan,  3  Misc.  I?ep. 
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421;  CromUe  v.  Waldo ^  137  N.  Y.  12^  ]Lemj  v.  Kottman,  11 
Misc.  Rep.  372;  Ciirtiss  v.  Mott,  90  Hun,  439;  Piatt  v. 
Kohler,  65  Hun,  557;  Witiwer  v.  Hurwitz,  216  N.  Y.  259; 
Flaherty  \.  Gary,  62  App.  Div.  116;  174  N.  Y.  550;  Rosen- 
thal V.  Light,  185  App.  Div.  702;  Meyer  v.  /.  P.  H.  Co., 
137  App.  Div.  691.) 

Claude  L.  Gonnet  and  Louis  H.  Moos  for  respondent. 
WTien  a  real  estate  broker  produces  to  an  owner  of  prop- 
erty a  tenant  who  is  ready,  willing  and  able  to  enter  into 
an  agreement  or  lease  of  the  premises  upon  terms  satis- 
factory to  the  owner,  the  agent  or  broker  is  entitled  to 
his  commissions.  {Tanenhaum  v.  Boehm,  202  N.  Y.  293; 
126  App.  Div.  731;  135  App.  Div.  287;  Sihbald  v.  B,  Irm 
Co,,  83  N.  Y.  378.) 

Hogan,  J.  The  defendant  was  the  owner  of  premises 
situate  at  the  northeast  corner  of  Thirty-third  street  and 
Seventh  avenue  in  the  citv  of  New  York.  In  1910-1911 
he  contenipkited  certain  improvements  and  changes  in 
the  building  located  on  the  premises  and  its  adaption  to 
business  purposes.  The  plaintiff  is  a  corporation  engaged 
in  the  real  estate  brokerage  business.  In  October,  1910, 
one  [Nleehan  representing  plaintiff  had  an  interview  with 
defendant,  the  substance  of  which,  as  testified  to  by  him, 
was  that  dofendaut  wanted  $35,000  a  year  in  rental  for 
the  premises  for  a  ten-year  term,  and  he,  Meehan,  agreed 
with  defendant  to  try  and  secure  a  party  of  financial 
ability  for  the  property.  In  September,  1911,  before 
the  building  had  been  reconstructed,  Meehan  wrote  to 
defendant  that  he  and  Mr.  John  F.  Baber,  a  prospective 
customer,  would  call  on  defendant  on  Tuesday  afternoon; 
that  Mr.  Baber  had  drawn  up  a  tentative  proposition 
suggesting  a  basis  from  which  a  plan  '^  may  be  worked 
out  for  your  new  building. ''  The  parties  met  and  dis- 
cussed in  a  general  way  the  propevt^^  the  possibility  of 
conducting  a  successful  hotel  Ijusinc'^s  thereon  and  a  plan 


Nacirema  Co.  v.  Cassidy.  401 

1920.]  Opinion,  per  HooAN,  J.  [228  N,  Y.J 

of  forming  a  company  to  conduct  the  same  in  which 
defendant  should  have  an  interest.  A  schedule  had  been 
prepared  by  ]\Ieehan  with  the  assistance  of  Baber  dis- 
closing the  estimated  annual  income  from  and  expenses 
of  conducting  a  hotel  business  on  the  premises.  The 
total  annual  net  income  was  estimated  at  $61 ,739.  Under- 
neath that  figm^e  appeai'ed  ^^  First  part  of  rent  '^  $25,000, 
which  deducted  from  the  anticipated  net  annual  income 
left  ''  Remaining  to  be  divided,  S3(),739.  Owner's  share 
60%,  $22,043.40,  Tenant's  share,  4C%,  $14,695.60.^' 

Thereupon  an  agreement  in  writing  was  entered  into 
between  Baber  and  defendant  wherein  they  agreed  to 
form  a  company  known  as  the  John  F.  Baber  Company, 
which  company  was  to  take  a  lease  of  a  cei'tain  portion 
of  the  premises  of  defendant,  Babor  to  hold  forty  per 
cent  of  the  stock,  defendant  to  hold  sixty  ]3er  cent  of 
the  stock,  owner  to  provide  stationary  fixtures,  Baber  to 
provide  furnishings.  The  final  clause  read:  ''The  full 
details  of  the  Corj)oration,  the  lease  and  the  agreements, 
to  be  worked  out  in  the  course  of  ten  days  by  the  parties 
hereto,  it  being  understood  tliat  in  case  of  disagreement 
over  the  forms  of  these  final  papers  resulting  in  a  breaking 
of  these  negotiations,  neither  pai-ty  is  to  have  recourse 
against  the  other  in  any  manner.^'  The  company  was 
not  formed  and  no  written  lease  was  executed.  The 
building  of  defendant  after  additional  changes  made 
therein  to  adapt  the  same  to  the  purposes  of  a  hotel 
and  restaurant  was  completed  in  the  s])riug  of  1912. 
Baber  su]:)plied  fm'nishiugs  at  an  exi)cns(^  of  from  $15,000 
to  $20,000,  entered  into  possession  of  tlie  premises  in 
April,  1912,  and  conducted  a  hotel  and  i-estaurant  business 
there  until  March,  1914. 

The  business  during  l^aber's  occu])ancy  of  the  premise^ 
did  not  measure  Vi\)  to  the  estimate  made  by  him;  he 
sustained  a  loss.  Defendant  did  not  secure  rental  save 
to  a  lesser  amount  and  suffered  loss. 

In    March,    1914,    Baber    and    defendant    separated. 
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Defendant  assumed  the  unpaid  obligations  of  the  business, 
some  $20,000,  retained  the  furnishings  and  paid  Baber 
the  sum  of  $5,000. 

The  plaintiff  recovered  in  this  action  on  account  of 
commissions,  $4,700  and  interest  thereon  from  September, 
1911,  amounting  to  $1,714,  a  total  of  $6,414.  The  sum 
of  $4,700  was  reached  as  follows:  Upon  the  schedule 
made  by  Meehan  and  Baber  the  total  net  income  per 
year  was  estimated  at  $61,739.  From  that  figure  was 
deducted  '^  First  part  of  rent  $25,000,''  then  sixty  per  cent 
of  the  remainder,  or  $22,043.40,  which  added  to  the 
$25,000  made  a  total  of  $47,043.40  per  annum,  or  for 
ten  years  $470,434.00,  and  one  per  cent  thereon,  $4,700.00. 

While  the  evidence  adduced  upon  the  trial  was  sufficient 
to  warrant  the  jury  in  finding  that  plaintiff  produced  a 
party  who  was  acceptable  to  defendant  as  a  tenant,  it 
was  not  sufficient  to  establish  that  Baber,  the  prospective 
tenant  in  the  first  instance,  was  prepared  to  accept  or 
comply  with  the  terms  imposed  by  defendant  and  com- 
municated to  Meehan.  The  fact  that  Meehan  partici- 
pated with  Baber  in  the  preparation  of  the  schedule 
presented  to  defendant  by  Baber  as  a  proposition  for 
the  premises  and  that  Baber  subsequently  entered  mto 
possession  of  the  premises  substantially  imder  that 
proposition  is  inconsistent  with  the  claim  that  Baber 
was  a  party  willing  and  ready  to  take  a  lease  of  the 
premises  for  a  term  of  ten  years  upon  the  terms  fixed  by 
defendant.  Referring  to  the  agreement  made  between 
defendant  and  Baber,  Meehan  testified  that  the  first 
$25,000  of  the  net  annual  income  was  to  be  paid  to 
defendant  as  rental.  Baber  testified  the  rental  agreed 
upon  was  to  be  $25,000  without  any  additions.  Defend- 
ant  testified  that  he  was  to  receive  $25,000  net  rental 
under  the  proposed  agreement  with  Baber  and  that  the 
balance  was  supposed  to  be  profits,  that  if  he  could  get 
a  man  who  would  pay  $25,000  net  on  these  terms  he 
would  be  very  glad  to  have  the  lease  signed  by  anybody 
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who  was  responsible.  Little  if  any  disagreement  exists 
between  the  parties  on  that  question  and  it  follows  that 
plaintiff^s  agent  produced  a  tenant  to  defendant  w^ho 
was  accepted  by  him  as  such  to  occupy  the  premises  at 
an  annual  rental  of  $25,000.  Defendant  had  no  assur- 
ance that  the  estimated  net  income  annually  would  be 
realized.  As  a  matter  of  fact  it  was  not.  The  defendant 
took  a  chance  so  far  as  profits  were  concerned.  Plaintiff, 
how^ever,  is  in  no  position  to  assert  that  defendant  is 
liable  for  commissions  based  on  estimated  profits  covering 
a  period  of  years. 

The  judgment  herein  should  be  modified  by  reducing 
the  recovery  for  damages  to  $2,500,  with  interest  from 
September  18,  1911,  and  as  so  modified  affirmed,  with 
costs  to  appellant. 

HiscocK,  Ch.  J.,  Collin,  McLaughlin,  Andrews 
and  Elkus,  JJ.,  concur;  Pound,  J.,  dissents. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York  ex  rel.  William 
H.  Childs,  Respondent,  v.  Extraordinary  Trial 
Term  of  the  Supreme  Court  et  al..  Appellants. 

Writ  of  prohibition  —  Extraordinary  Term  of  the  Supreme 
Court  —  when  writ  will  not  be  granted  to  prohibit  trial  of 
defendant  at  Extraordinary  Term  of  Supreme  Court  because 
notice  of  appointment  of  such  term  was  defective. 

1.  The  writ  of  prolii})iti()n  is  an  extraordinary  reniody  for  unusual 
eases,  resorted  to,  not  to  eorrcH't  errors,  but  in  aid  of  substantial  justice 
and  to  fox-bid  tlie  exereise  of  unauthorized  j)ower,  and  the  writ  is  justi- 
fied only  by  extremt^  ncMHvssity  when  the  gi'ievance  cannot  be  redressed 
by  ordinary  proeeedinj^s. 

2.  Where  the  governor  appointed  an  Extraordinary  Trial  Term  of 
the  Supreme  Court  for  th(^  eounty  of  New  York  at  a  fixed  date,  desig- 
nating a  justice  to  hold  tlie  term,  and  directing  that  a  grand  jury  be 
drawn  to  serve  thereat,  and  ord(T(Kl  that  notice^  of  the  appointment  be 
given  by  publication  of  his  order  once  in  each  week  for  two  successive 
weeks  in  two   designated  newspapers  and  th(^  order  was  puliHshed  in 
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one  of  the  papers,  as  directed,  but  in  the  other  was  published  for  two 
successive  days  in  the  same  week,  the  defective  publication  was  a 
technical  irregularity  merely,  not  a  jurisdictional  defect,  and  is  not 
an  error  prejudicial  to  the  rights  of  the  relator  who  was  indicted  at 
said  term;  hence  he  is  not  entitled  to  an  absolute  writ  of  prohibition 
against  his  trial  at  said  term.  No  injury  now  exists,  nor  is  apprehen- 
sion of  injury  enough  to  sustain  the  writ.  Relator  may,  by  the  ordi- 
nary processes  of  appeal  from  any  judgment  rendered,  secure  relief 
from  prejudical  error  if  such  error  should  develop. 

People  ex  rel.  Childs  v.  Extraordinary  Trial  Term,  184  App.  Div.  829, 
reversed. 

(Argued  January  26,  1920;  decided  April  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  11, 1918,  granting  relator's  appheation  for  an  absolute 
^Tit  of  prohibition. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  Swanrij  District  Attorney  {Robert  S.  Johnstone^ 
Robert  D,  Petty  and  Felix  C.  Beiivenga  of  counsel),  for 
appellants.  A  failure  to  comply  literally  with  the  direc- 
tion of  the  governor  concerning  the  publication  of  notice 
of  the  Extraordinary  Term  does  not  affect  the  validity 
of  the  term  or  impair  its  jurisdiction.  {People  ex  rel. 
S.  L.  (fe  T,  Co.  V.  Supreme  Court,  220  N.  Y.  487;  People  v. 
Duffy,  212  N.  Y.  57;  Coffey  v.  Harlan  County,  204  U.  S. 
G59;  Rogers  v.  Peck,  199  U.  S.  425;  Louisville  &  N.  R.  Co. 
V.  Schmidt,  177  U.  S.  230;  Holmes  v.  Conway,  241  U.  S. 
024;  Simon  v.  Craft,  182  U.  S.  427;  People  ex  rel.  Berger 
v.  Warden,  17()  App.  Div.  002;  Thompson  v.  Tracy,  60 
N.  Y.  31;  People  ex  rel.  Hummel  v.  Trial  Term,  105  App. 
Div.  598;  184  N.  Y.  30;  People  ex  rel.  Jerome  v.  General 
Sessions,  112  App.  Div.  424;  185  N.  Y.  504.)  The 
^'  appointment  '^  of  the  term  by  the  competent  authority 
confers  the  jurisdiction.  The  giving  of  notice  was  not  of 
the  essence  of  the  thing  reciuired  to  be  done  to  give 
jurisdiction;  it  was  an  incidental  thing  to  be  done  after 
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jurisdiction  established;  hence  the  statute  is  in  that 
respect  ''  directory/'  {Comm.  v.  Davis,  140  Mass.  485: 
Elmendorf  v.  Mayor,  25  Wend.  692;  People  v.  Carpenter, 
24  N.  Y.  86;  Friar  v.  State,  4  Miss.  [3  How.]  422;  Blimm 
V.  Comm,,  70  Ky.^  [7  Bush]  320;  State  v.  Claude,  35  La. 
Ann.  71;  Harman  v.  Copenhaver,  89  Va.  836;  Collier  v. 
State,  20  Ark.  36;  State  v.  Shanley,  38  W.  Va.  516;  3 
Bouvier  Law  Diet.  3130;  Bishop  Stat.  Crimes  [2d  ed.], 
§  225;  People  ex  rel.  Locke  v.  Common  Council,  5  Lans.  11; 
Matter  of  Folsom,  2  T.  &  C.  55,  56;  Lyth  v.  City  of  Buffalo, 
48  Hun,  175.) 

John  B,  Stanchfield,  Isidor  J.  Kresel  and  J.  Arthur 
Leve  for  respondent.  The  Appellate  Division  was  correct 
in  holding  that  the  Extraordinary  Trial  Term  of  the 
Supreme  Court  was  never  properly  convened  and  was 
without  any  jurisdiction  to  try  the  relator  upon  the 
pretended  indictments  found  against  him,  since  the 
publication  was  not  in  compliance  with  the  order  of  the 
governor.  (Doheny  v.  Warden,  75  App.  Div.  47;  Waters 
v.  Waters,  7  Misc.  Rep.  519;  Gray  v.  J.  of  F.  Pub.  Co.,  2 
Misc.  Rep.  260;  Matter  of  Mclntyre  v.  Sawyer,  179  App. 
Div.  535;  People  v.  Nugent,  57  App.  Div.  542;  Stenile  v. 
Bell,  12  Abb.  Pr.  [N.  S.]  171;  People  v.  Damron,  212  N.  Y. 
256.) 

Pound,  J.  The  Judiciary  Law  (Cons.  Laws,  ch.  30), 
section  153,  provides  that  ^'  the  governor  may,  when,  in 
his  opinion  the  public  interest  so  requires,  appoint  one 
or  more  extraordinary  special  or  trial  terms  of  the  Supreme 
Court.  He  must  designate  the  time  and  place  of  hold- 
ing the  same,  and  name  the  justice  who  shall  hold  or 
preside  at  such  term,  and  he  must  give  notice  of  the 
appointment  in  such  manner  as,  in  his  judgment,  the 
public  interest  requires.'^ 

Pursuant  thereto  Governor  Whitman,  on  July  31,  1917, 

30 
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The  omission  to  publish  the  order  in  strict  conformity 
with  its  provisions,  it  has  been  held,  left  the  Extraordinary 
Trial  Term  without  jurisdiction.  The  opinion  of  the 
coiu*t  below,  in  which  three  justices  concur,  states,  with 
entire  accuracy,  that  ^'  the  defective  publication  in  the 
instant  case  is  of  no  importance  and  the  objection  merely 
technical,^'  and  that  the  same  objection,  if  made  after 
judgment,  would  not  be  considered  of  much  merit  unless 
defendant  could  show  that  in  some  manner  he  has  been 
deprived  of  a  substantial  right.  This  court  has  said  in  Peo- 
ple V.  Duffy  (212  N.  Y.  57,  63)  speaking  by  Hiscock,  J., 
of  an  alleged  omission  properly  to  file  and  publish  an 
appointment  of  a  new  trial  term  duly  made  by  the  Appel- 
late Division,  that  ^^  The  court  itself  was  appointed  by  the 
Appellate  Division,  which  had  power  to  appoint  it,  and 
all  of  its  proceedings  were  conducted  in  accordance  with 
the  due  forms  of  law  as  prescribed  by  the  Constitution 
and  by  the  statute.  It  is  not  claimed  that  the  defendant's 
rights  were  in  any  manner  diminished  or  prejudiced  by 
the  alleged  omission  of  which  he  complains,  and  under 
such  circumstances  his  objection  of  a  purely  technical 
nature  and  outlining  no  real  harm  to  him,  even  if  other- 
wise well  made,  will  not  be  upheld  for  the  purpose  of  reversing 
the  judgment y  The  principle  thus  plainly  stated  is 
correct  and  controlling.  Duffy  made  his  objection  to  the 
jurisdiction  of  the  court  from  the  beginning  and  through 
out  his  trial.  His  rights  were  no  less  and  no  greater  than 
those  of  the  relator  in  the  case  before  us.  If  it  could  be 
said  that  such  an  objection  could  be  waived,  Duffy  did 
not  waive  it.  If  the  court  did  not  have  jurisdiction  at  the 
beginning  of  the  trial,  it  did  not  acquire  it  by  exercising 
it.  The  present  policy  of  the  criminal  law  is  to  disregard 
technical  errors  which  do  not  affect  the  substantial  rights 
of  the  parties.  It  would  be  a  singular  anomaly  to  say 
that  no  real  harm  happened  to  the  defendants  who  were 
actually  convicted  at  this  Extraordinary  Trial  Term,  but 
that  relator  was  threatened  with  the  great  and  irremedi- 
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able  danger  of  trial  by  an  unauthorized  tribunal.  The 
public  interests,  which  require  that  every  citizen  may 
freely  attend  the  sittings  of  every  court  within  the  state 
and  have  some  general  notice  of  such  sittings,  are  not 
promoted  by  exact  compliance  with  the  terms  of  the  order. 
The  governor,  in  his  discretion,  might  as  effectively  have 
ordered  but  one  publication  in  one  paper.  The  error  was 
an  irregularity  merely,  not  a  jurisdictional  defect.  Such 
irregularities  may  or  may  not  be  prejudicial,  but  they  do 
not,  standing  alone,  divest  the  court  of  jurisdiction. 

An  objection  which,-  if  made  at  the  beginning  of  a  long 
and  expensive  trial,  would,  after  conviction,  be  disregarded 
as  the  merest  technicality,  does  not  acquire  sufficient 
importance  to  halt  the  trial  entirely  merely  because  a  writ 
of  prohibition  is  applied  for.  The  writ  of  prohibition  is  an 
extraordinary  remedy  for  unusual  cases,  resorted  to,  not 
to  correct  errors,  but  in  aid  of  substantial  justice  and  to 
forbid  the  exercise  of  unauthorized  power.  Selden,  J., 
^sxdmQuimhoAppo  v.  People  (20  N.  ¥.531,  542)  that ''  it 
is  far  better  to  prevent  the  exercise  of  an  unauthorized 
power  than  to  be  driven  to  the  necessity  of  correcting  the 
error  after  it  is  committed.''  Taking  this  liberal  state- 
ment of  the  rule,  although  it  has  been  quaUfied  by  later 
cases  which  hold  that  the  writ  is  justified  only  by  extreme 
necessity  when  the  grievance  cannot  be  redressed  by  ordi- 
nary proceedings  {People  ex  rel.  Livingston  v.  Wyatt,  186 
N.  Y.  383,  396),  the  conclusion  is  inevitable  that  if  no 
error  prejudicial  to  relator's  rights  would  appear  at  the 
end  of  the  trial,  to  be  corrected  on  appeal,  the  trial  itself 
may  safely  be  proceeded  with.  No  injury  now  exists  nor 
is  apprehension  of  injury  enough  to  sustain  the  writ. 
{People  ex  rel.  Ballin  v.  Smithy  184  N.  Y.  96.)  Relator 
may,  by  the  ordinary  processes  of  appeal  from  any  judg- 
ment rendered,  secure  rehef  from  prejudicial  error,  if 
prejudicial  error  develops.  {People  ex  rel.  Woodbury  v. 
Hendrick,  215  N.  Y.  339,  350;  People  ex  rel.  Hummel  v. 
Trial  Term,  184  N.  Y.  30.)     It  follows  that  the  imusual  cir- 
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cumstances  do  not  exist  which  call  for  intervention  by- 
prohibition  when  a  tribunal  is  about  to  concern  itself  with 
matters  not  within  its  jurisdiction. 

The  order  appealed  from  should  be  reversed  and  the 
writ  of  prohibition  dismissed  and  motion  denied,  without 
costs. 

HiscocK,  Ch.  J.,  Chase,  Cardozo  and  Andrews,  JJ., 
concur;  Collin  and  Crane,  JJ.,  dissent. 

Order  reversed,  etc. 


First  National  Bank  of  East  Islip,  Respondent,  v. 
National  Sureti'  Company,  Appellant. 

Insurance  (fidelity)  —  limitation  of  time  within  which  to 
present  claim  —  when  claim  must  be  presented  within  six 
months  following  end  of  insured  period. 

A  contract,  called  a  fidelity  bond,  guaranteeing  or  indemnifying  an 
employer  aj^aiiist  any  breach  of  fidelity  on  the  part  of  an  employee  is 
generally  regarded  as,  and  in  the  matter  of  interpretation  is,  a  contract 
of  insurance,  and  where  the  bond  contains  a  clause  that  "Any  claim 
against  the  surety  hereunder  must  bo  presented  to  the  surety  within 
six  months  after  the  date  of  the  termination  of  the  Surety's  liability 
hereunder  for  any  reason,"  the  termination  of  the  liability  of  the  surety 
sets  the  six  months  running.  The  presentation  of  the  claim  must  be 
made  Avhile  the  duty  and  obligation  of  the  surety  to  make  good  the 
losses,  constituting  the  claim,  exist,  since  the  word  *'  liability  "  in  such 
clause  means  the  condition  of  being  exposed  to  the  upspringing  of  an 
obligation  to  discharge  or  make  good  an  undertaking  of  another  or 
a  loss  or  deficit;  "  the  being  exposed  or  subject  to  a  given  contingency, 
risk,  or  casualty,  which  is  more  or  less  probable."  Hence,  the  insurer 
is  not  obligated  to  pay  losses  which  were  not  claimed  before  the  expira- 
tion of  six  months  following  the  end  of  the  insured  period. 

First  National  Bank  v.  National  Surety  Co.,  182  App.  Div.  262, 
reversed. 

(Argued  Fe])ruary  26,  1920;  decided  April  20,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
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entered  March  26,  1918,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Carlisle  Norwood  and  William  J,  Griffin  for  appellant. 
The  plaintiff's  claim  was  not  presented  within  six  months 
after  the  date  of  the  termination  of  the  defendant's 
liability  on  the  bond  in  suit  and  for  that  reason  plaintiff 
was  not  entitled  to  judgment.  {Home  Ins.  Co.  v.  P.,  etc.j 
Ry.j  178  111.  64;  Inhabitants  of  Saco  v.  Osgood,  5  Me.  237.) 
The  word  ^^  liability  ''  in  the  clause  in  question  should  be 
understood  in  its  clear,  ordinary  and  popular  sense. 
{Haywood  v.  Shreve^  44  N.  J.  L.  94.) 

Oliver  C.  Carpenter,  Charles  P.  Rogers  and  Charles  H. 
Stall  for  respondent.  A  surety  bond,  in  which  there  is 
any  ambiguity  or  which  is  susceptible  of  two  interpreta- 
tions, must  be  construed  strictly  against  the  surety 
company  and  in  favor  of  the  insured  and  a  clause  in  such 
a  bond  requiring  claims  to  be  presented  within  six  months 
after  ^^  termination  of  liability ''  cannot  be  justly  con- 
strued as  meaning  ^^  termination  of  bond,''  for  liability  for 
accrued  undiscovered  acts  does  not  terminate  with  the 
bond.  {Hay  v.  S.  F.  Ins.  Co.,  77  N.  Y.  235;  Davis  v.  Cope- 
land,  67  N.  Y.  127;  Am.  Surety  Co.  v.  Pauly,  170  U.  S. 
133;  Am.  Bonding  Co.  v.  Spokane  B.  &  L.  Society,  130  Fed. 
Rep.  737;  Steen  v.  N.  F.  Ins.  Co.,  89  N.  Y.  315;  Steel  v. 
P.  Ins.  Co.,  51  Fed.  Rep.  715;  N.  Y.  &  P.  R.  S.  S.  Co. 
V.  ^tna  Ins.  Co.,  192  Fed.  Rep.  212;  Preston  v.  ^tna 
Ins.  Co.,  193  N.  Y.  142;  Schumacher  v.  G.  E.  C.  &  I.  Co., 
197  N.  Y.  58;  Baley  v.  H.  F.  Ins.  Co.,  80  N.  Y.  21.) 

Collin,  J.  The  action  is  upon  a  written  instrument 
executed  by  the  defendant,  a  domestic  corporation,  to  the 
plaintiff  which  guaranteed  the  honesty  of  an  employee  of 
the  latter.     At  the  close  of  the  evidence  at  the  trial  the 
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trial  justice,  denying,  under  exception,  the  motion  of  the 
defendant  for  a  direction  of  a  verdict  in  its  favor,  sub- 
mitted the  evidence  to  the  jury  which  rendered  a  verdict 
in  favor  of  plaintiff.  The  consequent  judgment  was 
affirmed  by  the  non-unanimous  decision  of  the  Appellate 
Division. 

The  facts  determinative  of  the  question  presented  to 
us  are  uncontradicted.  The  instrument,  under  seal,  was 
delivered  November  21,  1912.  In  virtue  of  it  the  defend- 
ant agreed  ''  to  make  good  ''  to  the  plaintiff  any  loss  not 
exceeding  ten  thousand  dollars  which  the  plaintiff  might 
sustain  by  reason  of  specified  dishonest  acts  of  a  named 
employee  committed  after  the  fifth  day  of  February,  1912, 
and  ''  before  the  termination  of  this  bond,^^  provided  the 
plaintiff  shall  observe  requirements  prescribed,  and  imma- 
terial to  our  consideration.  It  next  provided:  ^^  The 
liability  of  the  Surety  hereunder  shall  immediately  ter- 
minate as  to  subsequent  acts  of  the  Employee,  (a)  Upon 
discovery  by  the  Employer  of  any  default  hereunder  by 
the  Employee;  (b)  The  Employee  leaving  the  services  of 
the  Employer;  (c)  Thirty  (30)  days  after  receipt  by  the 
Employer  of  written  notice  from  the  surety  of  its  desire 
to  terminate  same.  Upon  the  termination  of  this  bond 
by  discovery  of  default,  the  premium  paid  thereon  shall 
be  deemed  fully  earned.''  Next  is  an  immaterial  para- 
graph which  is  followed  by:  ^^Any  claim  against  the  Surety 
hereunder  must  be  duly  presented  to  the  Surety  within 
six  (6)  months  after  the  date  of  the  termination  of  the 
Surety's  liability  hereunder  for  any  reason,  and  no  action 
or  proceeding  shall  be  brought  hereunder  unless  begun 
within  two  (2)  years  after  the  Employer  shall  have  given 
notice  of  such  claim."  There  is  no  other  material  pro- 
vision. The  insured  period  ended  February  5,  1914, 
because  the  plaintiff  did  not  provide  for  a  further  time 
by  the  payment  of  the  premium.  The  employee  com- 
mitted prohibited  acts  of  embezzlement  between  May  28, 
1912,  and  December  23,  1913,  which  became  first  known 
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to  the  plaintiff  December  28,  1915,  and  made  known  to 
the  defendant  by  the  plaintiff  January  6,  1916.  May  10, 
1916,  the  claim  was  presented  to  the  defendant.  The 
defendant  denied  any  liability  on  the  ground  that  the 
claim  was  not  presented  within  the  six  months  next 
following  the  cancellation  of  the  instrument.  The  action 
was  begun  June  21,  1916.  We  are  to  determine  whether 
or  not  the  claim  of  the  plaintiff  was  presented  to  the 
defendant  within  six  months  after  the  date  of  the  termina- 
tion of  the  defendant's  Uability  under  the  instrument. 

Although  the  instrument  denominates  itself  a  ^'  bond,'' 
it  is  a  contract  or  policy  of  insurance.  (Insurance  Law 
[Cons.  Laws,  chapter  28],  section  70,  subdivision  4; 
People  ex  rel.  National  Surety  Company  v.  Feitner^  166 
N.  Y.  129.)  A  contract  guaranteeing  or  indemnifying 
an  employer  against  any  breach  of  fidelity  on  the  part  of 
an  employee  is  generally  regarded  as,  and  in  the  matter 
of  interpretation  is,  a  contract  of  insurance.  The  plain- 
tiff asserts  that  '^  the  date  of  the  termination  of  the 
Surety's  liability  "  under  the  contract  was  the  date  of 
the  termination  of  the  period  within  which  an  action  must 
be  commenced  upon  the  contract,  as  prescribed  in  the 
Statute  of  Limitations.  The  defendant  asserts  that  such 
date  was  that  of  the  termination  of  the  insured  period. 
Each  party  in  brief  and  argument  brings  to  our  consider- 
ation many  judicial  opinions  relating  to  the  rules  of  inter- 
pretation deemed  applicable  to  the  case.  If  the  language 
of  the  contract,  relevant  to  the  question  to  be  determined, 
were  of  uncertain  or  doubtful  meaning,  the  rules  appli- 
cable would  not  be  far  or  difficult  to  seek.  We  are  not 
to  interpret  where  there  is  not  reasonable  doubt  concern- 
ing what  the  parties  really  agreed  upon.  The  language 
before  us  in  its  clear  and  indisputable  meaning  excludes 
the  assertion  of  the  plaintiff. 

The  language  is:  ^^Any  claim  against  the  Surety  here- 
under must  be  duly  presented  to  the  Surety  within  six 
(6)   months  after  the  date  of  the  termination  of  the 
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Surety's  liability  hereunder  for  any  reason,  *  *  *." 
The  termination  of  the  ^^  UabiUty  ''  of  the  defendant  sets 
the  six  months  running.  It  is  manifest  that  the  presenta- 
tion of  the  claim  is  to  be  made  while  the  duty  and  obli- 
gation of  the  defendant  to  make  good  the  losses  constitut- 
ing the  claim  exist.  It  would  be  idle  and  senseless  for 
the  plaintiff  to  present  the  claim  after  the  obligation  of 
the  defendant  to  make  it  good  had  terminated.  In  real 
life  parties  do  not  enter  into  stipulations  of  such  character. 
Ordinary  sense  and  understanding  refuse  to  accept  the 
conclusion  that  the  parties  so  agreed.  If  the  language 
under  consideration  were:  '^  Any  claim  against  the  surety 
hereunder  must  be  duly  presented  to  the  surety  within 
six  months  after  the  date  of  the  termination  of  the  surety's 
obligation  to  make  good  the  loss  claimed  hereunder  for 
any  reason,"  the  plaintiff  obviously  would  not  have  a 
right  of  action.  The  plaintiff's  action  rests  and  must 
rest  in  fact  upon  such  language.  It  asserts  that  the  mean- 
ing of  the  word  ''  liability/'  as  used,  is  the  obligation  of 
the  defendant,  made  fixed  and  absolute  by  the  defalca- 
tion of  the  emplo3^ee,  to  make  good  to  plaintiff  the  loss, 
and  that  the  plaintiff  has  six  months  after  that  obligation 
is  terminated,  is  ended,  in  which  to  present  its  claim. 
Reason  rejects  the  assertion,  not  in  the  way  of  inter- 
preting language,  but  as  a  perversion  of  language.  To 
say  of  the  maker  of  a  note  that  his  liability  thereon  has 
terminated  must  and  can  only  mean  that  his  obligation  to 
pay  it  has  been  in  some  way  annulled  and  obliterated. 
It  could  not  be  renewed  or  continued  by  an  agreement 
that  the  note  should  be  presented  to  him  by  the  payee 
within  six  months  after  his  obligation  to  pay  it  had  been 
annulled.  The  word  '^  Hability  "  in  the  languap;e  under 
consideration  has,  clearly  and  necessarily,  its  other  mean- 
ing, which  it  ordinarily  and  commonly  has  in  instruments 
and  statutes  of  contingent  obligation,  namely,  the  con- 
dition of  being  exposed  to  the  upspringing  of  an  obhgation 
to  discharge  or  make  good  an  undertaking  of  another  or 
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a  loss  or  deficit;  ^'  the  being  exposed  or  subject  to  a  given 
contingency,  risk,  or  casualty,  which  is  more  or  less 
probable/'  {State  ex  rel,  Breeden  v.  Sheets y  26  Utah,  105; 
Cochran  &  Sayre  v.  United  States ^  157  U.  S.  286,  296; 
Home  Ins,  Co.  of  N.  Y.  v.  Peoria  &  Pekin  Union  Ry.  Co., 
178  111.  64.)  Of  such  a  nature  is  the  liabihty  of  those  who 
are  in  the  relation  of  stockholders,  trustees,  sureties, 
guarantors,  indorsers,  insurers.  Of  such  a  nature,  and 
of  such  a  nature  only,  must  have  been  the  liabihty,  the 
termination  of  which  set  running  the  six  months  beyond 
which  the  defendant  could  not  with  effect  present  claims. 
During  the  insured  period,  or  within  the  term  of  the  pohcy, 
the  defendant  was  exposed  to  the  inception  of  the  obli- 
gation to  make  good  any  defalcation.  At  the  end  of  that 
period,  the  exposure  terminated,  came  to  a  hmit  in  time, 
and  the  liability,  which  was  that  exposure,  necessarily 
terminated.  The  end  of  that  period  w^as  February  5, 
1914.  The  defendant  was  not  obligated  to  pay  the  losses 
which  were  not  claimed  before  the  expiration  of  the  next 
following  six  months. 

If  argument  in  support  of  our  conclusion  were  needed 
it  is  found  in  the  universal  character  of  policies  of  indem- 
nity insurance,  and  in  public  policy.  The  writer  of  this 
opinion  has  examined  the  opinion  in  every  adjudicated 
case,  involving  one  of  those  policies,  discoverable  by  him, 
and  of  the  multitude  found  one  which  provided  for  the 
discovery  of  a  loss  or  the  presentation  of  any  claim  for  a 
loss  within  one  year  next  after  the  end  of  the  insured  term; 
four  provided  for  the  purpose  a  period  of  three  months; 
the  many  others  provided  the  period  of  six  months. 
Those  opinions  accept  those  provisions  as  useful  and 
salutary.  In  Ballard  Coiinty  Bank's  Assignee  v.  United 
States  Fidelity  &  Guaranty  Co.  (150  Ky.  236)  the  court 
said  concerning  them: ''  The  effect  of  such  a  provision  in  a 
bond  is  helpful  rather  than  hurtful.  Knowing  that  no 
recovery  can  be  had  for  losses  not  discovered  within  the 
time  fixed  by  the  bond,  the  bond  itseff  is  an  incentive  to 
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the  officers  of  the  bank  to  do  their  duty  by  making  fre- 
quent and  careful  examinations  of  the  accounts  of  its 
employees.  Similar  provisions  to  the  one  in  question 
have  been  upheld  by  the  courts,  and  it  is  well  settled  that 
where  the  Uabihty  of  the  insurer  is  limited  to  losses 
discovered  within  a  specified  time,  there  is  no  liability 
unless  the  fraud,  dishonesty  or  negligence,  causing  the 
loss,  not  only  occurred  but  was  discovered  within  the 
time  limit,''  and  cited  many  cases.  (See,  also.  Ladies  of 
Modern  Maccabees  v.  Illinois  Surety  Co.,  19G  Mich.  27.) 
We  do  not  beUcve  that  the  national  bank  in  this  case 
thought  or  intended  when  it  received  the  policy  that  it 
should  have  or  required  twenty  and  one-half  years  after 
the  employee  began  to  steal  its  funds  in  which  to  discover 
the  theft. 

The  judgment  should  be  reversed  and  the  complaint 
dismissed,  with  costs  in  all  the  courts. 

HoGAN,  McLaughlin  and  Andrew^s,  JJ.,  concur; 
HiscocK,  Ch.  J.,  and  Pound,  J.,  dissent  on  opinion  of 
Putnam,  J.,  at  Appellate  Division;  Elkus,  J.,  not  voting. 

Judgment  reversed,  etc. 


Harry  B.  Anderson,  Respondent,  v.  The  Fidelity  and 
Casualty  Company  of  New  York,  Appellant. 

Insurance  (accident)  —  common  carriers  —  taxicabs  —  pro- 
vision that  insured  shaU  receive  double  indemnity  if  injured 
while  in  or  on  a  public  conveyance  —  when  taxicab  a  public 
conveyance  within  purview  of  the  double  indemnity  provision. 

1.  A  common  carrior  of  goods  is  one  who,  by  virtue  of  his  calh'np:, 
undertakes,  for  compensation,  to  transport  personal  propc  rty  from  one 
place  to  another  for  all  who  may  choose  to  employ  him,  and  eYcry  one 
who  undertakes  to  cany  for  compensation  all  persons  indifferently  is, 
as  to  liahilitv,  to  be  deemed  a  common  carrier. 

2.  This  action  is  upon  a  policy  of  accident  insurance  issued  by  the 
defendant  to  the  plaintiff.  By  article  VIT  of  the  policy  it  is  provided 
that  the  amounts  specified  to  be  paid  by  other  articles  shall  be  doubled 
if  the  bodily  injury  is  sustained  by  the  assured  "  while  in  or  on  a 
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public  conveyance  (including  the  platform,  steps  and  nmning-board 
thereof)  provided  by  a  common  carrier  for  passenger  service."  Plain- 
tiff engaged  a  cab  standing  in  front  of  the  office  of  a  taxicab  company 
in  the  city  of  Albany,  which  cab  was  operated  by  a  chauffeur  employed 
by  the  company.  The  plaintiff  entered  the  cab,  accompanied  by  a 
friend,  and  gave  the  chauffeur  the  direction  to  take  them  to  a  destina- 
tion in  the  cit3%  and  as  the  plaintiff  attempted  to  alight  at  his  destina- 
tion he  stumblod  and  fell  and  sustained  a  fracture  to  the  right  patella 
or  knee  cap  and  was  soriously  injured.  The  cab  company  sent  its 
taxicabs,  equipped  with  taximeters,  on  the  streets  of  Albany  imder  the 
control  of  their  chauffeurs  to  wait  at  stands  or  when  traveling  upon 
the  streets  and  unemployed  to  transport  any  applicant  for  their  service. 
A  city  ordinance  which  clearly  applies  to  them  penalizes  both  the 
chauffeur  and  the  owner  for  any  refusal  to  accept  any  proper  applicant. 
Such  a  conveyance,  stationed  in  a  public  place  awaiting  and  accepting, 
for  carriage,  sul^ject  to  reasonable  regulations,  any  member  of  the 
public  who  desirc'd  it,  and  upon  terms  apparently  uniform  and  common 
to  all,  seems  clearly  to  be  a  public  conveyance.  It  is  a  public  convey- 
ance because  indiscriminately  it  conveys  the  pubhc.  It  is  not  private 
because  its  use  is  not  limited  to  certain  persons  and  particular  occasions 
or  governed  by  special  terms.  {Terminal  Taxicab  Co.,  Inc.,  v.  Dist. 
of  Columbia,  241  U.  S.  252,  253,  followed.) 

3.  Tiie  taxicab  which  was  used  by  the  plaintiff  was  stationed  upon 
a  public  street  and  in  a  public  place  intended  to  serve  and  serving 
indiscriminately  whomsoever  of  the  xjublic  might  desire  it  under 
common  condit^'ons  and  upon  common  rates  of  fare.  Its  status  as  a 
''  I>ul)lic  "  corveyance  is  not  impaired  by  the  fact  that  it  did  not  at 
all  times  keep  the  same  number  of  cabs  for  public  service,  that  it  did 
not  receive  for  carriage  persons  subject  to  certain  objections,  that  it 
fixed  its  own  rates  of  fare,  tliat  it  had  no  fixed  routes,  or  by  the  observ- 
ance of  a  custom  or  regulation  that  when  a  taxicab  has  been  engaged 
by  one  membc^r  or  gi'oiip  of  members  of  the  public  no  other  person 
was  received  for  carriage  even  though  room  was  still  left  in  the  con- 
veyance, until  the  first  trip  had  been  completed. 

4.  None  of  the  special  conditions  and  limitations  which  have  been 
mentioned  destroy  or  impair  the  fundamental  and  substantial  char- 
acter of  the  operator  of  the  taxicab  in  question.  Subject  to  these 
particular  features,  wliich  regulated  wdthout  destroying  its  service, 
the  owner  of  this  cab  was  engaged  in  indiscriminately  carrying  such 
niembcTs  of  the  public  as  might  apply  on  common  terms,  and  it  came 
within  tlie  definition  of  a  common  carrier. 

Anderson  v.  Fideliiy  tt*  Casualty  Co.,  183  App.  Div.  170,  affirmed. 

(Argued  March  3,  1920;  decided  April  20,  1920.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  10, 1918,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  at  a  Trial  Term  without  a  jury,  by  increas- 
ing the  amount  of  the  recovery. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Edwin  A.  Jones  and  Charles  B.  Sullivan  for  appellant. 
When  respondent  was  injured,  met  with  his  accident,  this 
taxicab  was  not  a  public  conveyance,  was  not  provided 
by  a  common  carrier,  and  was  not  then  a  public  convey- 
ance for  passenger  service.  The  owner  was  not  a  com- 
mon carrier.  {Darnell  v.  F.  &  C.  Co.,  46  Ins.  L.  J.  523; 
Anderson  v.  F,  A'  C.  Co,,  100  Misc.  Rep.  411;  Terminal 
Taxicab  Co.  v.  Kutz,  241  U.  S.  252;  Dorrv,  N.  J.  SL  Nav, 
Co,,  11  N.  Y.  485;  Lough  v.  Onterbridge,  143  N.  Y.  271; 
A^  Y,  C.  &  H,  R.  R.  R,  Co,  v.  Shecley,  27  N.  Y.  Supp.  185; 
A^.  Y.  C,  &  H.  R.  R,  R,  Co,  v.  Flynn,  74  Hun,  124;  Broivn 
V.N,  Y.  C.  &  H,  R.  R.  R.  Co,,  75  Hun,  358;  Public  Seriice 
Comm,  V.  Booth,  170  App.  Div.  590;  Smilh  v.  O'Brien,  46 
Misc.  Rep.  325;  Piedmont  Mfg,  Co,  v.  C.  &  G.  R.  R,  Co., 
19  S.  C.  353;  L.  S.  &  M,  S.  Ry,  Co,  v.  Perkins,  25  Mich. 
329;  McGregor  v.  Gill,  86  S.  W.  Rep.  318;  A^  &  C.  R.  Co. 
V.  Messino,  33  l^enn.  220;  Atlantic  City  v.  Dehn,  09  N.  J. 
L.  233;  Stanley  v,  Steele,  77  Conn.  688.) 

Borden  H,  Mills  for  respondent.  The  vehicle  in  ques- 
tion was  a  public  conveyance.  {Gasse7iheimer  v.  District 
of  Columbia,  26  App.  Cas.  [D.  C]  557;  Mosterson  v.  Short, 
33  How.  Pr.  481,  48();  37  L.  R.  A.  [N.  S.]  619,  n.;  Primrose 
V.  Casxialty  Co,  of  Am,,  19  Penn.  Dist.  Rep.  471;  232 
Penn.  St.  210;  Huddy  on  Automol)iIes  [4th  ed.],  44,418, 
419,  476;  5  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  481; 
Fidelity  &  Casualty  Co,  v.  Joiner,  178  S.  W.  Rep.  806; 
10  Corpus  Juris,  607,  608;  Donnelly  v.  Philadelphia,  etc, 
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Ry,  Co.y,  53  Penn.  Super.  Ct.  28;  Terminal  Taxicab  Co. 
V.  Kutz,  241  U.  S.  252;  Van  Zile  on  Bailments  &  Carriers 
[2d  ed.],  ch.  2,  §  407;  Dobie  on  Bailments  &  Carriers,  519; 
Mason-Seaman,  etc.,  v.  Mitchell,  89  Misc.  Rep.  230; 
Fonsler  v.  Atlantic  City,  70  N.  J.  L.  125.)  Such  vehicle 
was  provided  by  a  common  carrier.  {Burke  v.  State,  64 
Misc.  Rep.  558;  O'Rourke  v.  Bates,  73  Misc.  Rep.  414; 
General  Ordinances,  City  of  Albany,  ch.  14,  §§  5,  14;  5 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  481;  Huddy  on  Auto- 
mobiles [4th  ed.],  414,  420;  Dunn  v.  New  Amsterdam 
Casualty  Co.,  141  App.  Div.  478;  Primrose  v.  Casualty  Co. 
of  America,  19  Penn.  Dist.  Rep.  471;  232  Penn.  St.  210; 
Yellow  Taxi  Co.  v.  Gaynor,  82  Misc.  Rep.  97;  1  Wyman 
on  Public  Service  Corp.  407;  1  Moore  oh  Carriers,  60; 
Bonce  v.  Dubuque,  53  Iowa,  278;  Van  Hoefen  v.  Columbia 
Taxicab  Co.,  179  Mo.  App.  591;  Lloyd  v.  Haugh,  etc.,  223 
Penn.  St.  148;  Stiner  v.  Metropolitan  St.  Ry.  Co.,  84  N.  Y. 
Supp.  285;  Dwindle  v.  A^.  Y.  C.  R.  R.  Co.,  120  N.  Y. 
117;  Gillingham  v.  Ohio  R.  R.  Co.,  35  W.  Va.  588;  9 
Columbia  Law  Review,  177;  10  Columbia  Law  Review, 
353;  Carlton  v.  Boudar,  118  Va.  521.)  Such  vehicle  was 
was  in  no  sense  a  private  conveyance,  nor  was  it  pro- 
vided by  a  private  carrier.  {Dwindle  v.  N.  Y.  C.  R.  R. 
Co.,  120  N.  Y.  117;  1  Moore  on  Carriers,  4;  Terminal 
Taxicab  Co.  v.  Kutz,  241  U.  S.  252;  Yellow  Taxicab  Co.  v. 
Gaynor,  82  Misc.  Rep.  94;  Munn  v.  Illinois,  94  U.  S.  113.) 

Elkus,  J.  This  action  is  upon  a  policy  of  accident 
insurance  issued  by  the  defendant  to  the  plaintiff.  By 
article  VII  of  the  policy  it  is  provided  that  the  amounts 
specified  to  be  paid  by  other  articles  shall  be  doubled  if 
xt,he  bodily  injury  is  sustained  by  the  assured  "  while  in 
or  on  a  public  conveyance  {including  the  platform,  steps  and 
running-board  thereof)  provided  by  a  common  carrier  for 
passenger  service.''^  The  stipulated  facts  show:  On  Octo- 
ber 8,  1915,  the  plaintiff  was  at  the  corner  of  State  and 
Pearl  streets  in  tlie  city  of  Albany  in  front  of  the  office  of 
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the  Yellow-Taxi  Service,  Inc.;  a  cab  belonging  to  this 
company  was  standing  at  the  curb,  awaiting  engagement. 
Plaintiff  desired  to  go  to  the  Elks  Club  on  State  street 
near  Eagle  street  and  engaged  this  cab,  which  was  oper- 
ated by  a  chauffeur  employed  by  the  taxi  company.  The 
plaintiff  entered  the  cab,  accompanied  by  a  friend,  and  gave 
the  chauffeur  the  direction  to  take  them  to  the  Eiks  Club, 
arrived  in  front  of  the  club  and,  as  the  plaintiff  attempted 
to  alight  he  stumbled  and  fell  and  sustained  a  fracture 
of  the  right  patella  or  knee  cap  and  was  seriously  injured. 

The  question  before  this  court  is  whether  the  taxicab 
in  which  the  plaintiff  received  his  injury  is  a  public  con- 
veyance provided  by  a  common  carrier  for  passenger 
service  within  the  meaning  of  the  policy  sued  upon. 

The  stipulated  facts  show  that  the  Yellow  Taxi  Service, 
Inc.,  operate  a  number  of  Ford  (automobile)  cars  differing 
in  no  way  from  other  Ford  cars  except  that  they  are 
equipped  with  a  taximeter  and  that  the  bodies  of  the  cars 
are  painted  yellow,  and  bear  a  serial  number.  There 
was  space  for  additional  passengers  in  the  taxicab,  but 
the  plaintiff  and  his  friend  had  the  sole  and  exclusive 
occupation  until  his  journey's  end. 

The  Yellow  Taxi  Service,  Inc.,  was  organized  under  the 
Business  Corporations  Law  (Cons.  Laws,  ch.  4)  with  the 
purpose,  among  others,  '^  to  conduct  a  general  livery 
business  by  means  of  automobiles  plying  for  hire  in  the 
streets  of  any  city  or  village  within  the  state  or  on  the 
roads  and  highways  of  the  state  generally,  or  elsewhere, 
whether  such  vehicles  are  propelled  by  steam,  gasoline, 
electricity  or  any  other  kind  of  motive  power  for  the 
transportation  of  passeuo;ers  or  goods.'' 

Pursuant  to  the  authority  ^»;ranted  by  this  charter,  some 
taxicabs  of  the  Yellow  Taxi  Service,  Inc.,  were  sent  to 
stands  at  various  places  in  Albany  awaiting  applicants 
for  their  services,  and  to  do  a  so-called  ^^  cruising " 
business  seeking  and  accepting  ^^  fares  "  who  may  signal 
to  them  when  they  are  unengaged.     Others  awaited  calls 
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at  the  garage  of  the  company.  Apparently,  the  chauffeur 
was  the  authorized  agent  of  the  company  to  accept  a 
'^  fare ''  and  was  bound  to  accept  every  proper  "  fare '' 
presented  under  the  provisions  of  chapter  14,  sections  5 
and  14,  of  the  General  Ordinances  of  the  city  of  Albany. 
This  ordinance  imposed  a  penalty  of  $10  on  the  owner  or 
driver  of  any  conveyance  used  for  the  carrying  and  trans- 
portation of  passengers  for  hire,  other  than  street  cars, 
who  should  refuse  or  neglect  to  convey  any  person  to 
any  place,  within  certain  limits  around  the  city. 

The  term  ^^  common  carrier  ^'  is  not  of  statutory  origin. 
Its  meaning  is  to  be  found  in  the  history  of  the  law  of  the 
early  days  when  means  of  travel  and  communication 
were  slow  and  uncertain  and  innkeepers  and  carriers 
were  restrained  from  the  robbery  and  ofttimes  murder  of 
those  to  whom  they  offered  their  hospitality  or  service, 
only  by  the  imposition  of  heavy  penalties  and  respon- 
sibility for  the  safekeeping  of  their  patrons'  goods  and 
persons.  (Nugent  v.  Smith,  L.  R.  1  C.  P.  D.  423;  Coggs 
V.  Bernard,  2  Ld.  Raym.  909,  1  Smith's  L.  Cas.  199.) 

With  the  development  in  traveling  facilities  from  the 
post  horse  to  the  chaise,  the  stage  coach  and  to  the  modem 
railroad  train  or  steamboat,  the  term  ^^  common  carrier  " 
has  been  applied  to  each  new  development  catering  to  the 
public  generally,  and  the  strict  rules  of  the  old  law  have 
been  relaxed  but  httle,  for  with  the  development  came 
new  dangers  of  a  mechanical  sort  inherent  to  swiftly- 
moving  machines.  ( Palmer  y.  Prest,,  etc.,  D.  &  H.  Canal 
Co.,  120  N.  Y.  170;  higalls  v.  Bills,  9  Mete.  1;  Hegeman 
V.  Wester7i  Railroad  Corpn.,  13  N.  Y.  9.)  To-day,  as  is 
practically  conceded  by  counsel  for  both  parties  in  the 
instant  case,  the  term  ^'  common  carrier "  should  be 
applied  to  the  ''jitney  bus,"  and  to-morrow,  in  a  proper 
case,  it  may  well  be  that  it  may  be  applied  to  that  most 
recent  device  for  eliminating  the  fetters  of  distance,  the 
aeroplane,  presenting  as  it  does  new  dangers  unknown  to 
the  average  man  which  can  only  be  decreased  by  a  high 
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degree  of  care  upon  the  part  of  those  in  control  of  the 
mechanism  which  operates  them. 

Definitions  are  fundamental.  Their  application  to  any- 
given  state  of  facts,  therefore,  must  be  by  analogy. 
Moore  on  Carriers  (2d  edition,  page  19)  defines  a  common 
carrier  as  ''  one  who,  by  virtue  of  his  business  or  calling 
undertakes  for  compensation  to  transport  personal  prop- 
erty from  one  place  to  another  either  by  land  or  water 
and  deliver  the  same  for  all  such  as  may  choose  to  employ 
him;  and  every  one  who  undertakes  to  carry  and  deUver 
for  compensation  the  goods  of  all  persons  indifferently, 
is,  as  to  liability,  a  common  carrier.'^ 

A  common  carrier  was  defined,  in  Gisboiirn  v.  Hurst  (1 
Salk.  249),  to  be  ^^  any  man  undertaking,  for  hire,  to 
carry  the  goods  of  all  persons  indifferently ^^^  and  in  Dwight 
V.  Brewster  (1  Pick.  50),  to  be  ^^  one  who  undertakes,  for 
hire,  to  transport  the  goods  of  such  as  choose  to  employ 
hivi  from  place  to -place." 

In  Bank  of  Orange  v.  Brown  (3  Wend.  161),  Chief  Justice 
Savage  said :  ' '  Every  person  who  undertakes  to  carry, 
for  a  compensation,  the  goods  of  all  persons  indifferently, 
is,  as  to  the  liability  imposed,  to  be  considered  a  common 
carrier."  ^^  The  distinction  between  a  common  carrier  and 
a  private  or  special  carrier  is,  that  the  former  holds  him- 
self out  in  common  J  that  is,  to  all  persons  who  choose  to 
employ  him,  as  ready  to  carry  for  hire;  while  the  latter 
agrees,  in  some  special  case,  with  some  private  individual, 
to  carry  for  hire."  (Story  on  Contracts,  sec.  752-a.) 
The  employment  of  a  common  carrier  is  a  public  one,  and 
he  assumes  a  public  duty,  and  is  bound  to  receive  and 
carry  the  goods  of  any  one. 

''  On  the  whole,  "  says  Prof.  Parsons,  '^  it  seems  to  be 
clear  that  no  one  can  be  considered  as  a  common  carrier, 
unless  he  has,  in  some  way,  held  himself  out  to  the 
public  as  a  carrier,  in  such  manner  as  to  render  him 
liable  in  an  action  if  he  should  refuse  to  carry  for  any 
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one  who  wished  to  employ  him-''  (2  Pars,  on  Cont.  [5th 
ed.]  166,  note;  Allen  v.  Sackrider,  37  N.  Y.  341,  342.) 

In  the  early  days  there  was  no  common  carrier,  except 
of  goods.  Common  carriers  of  persons  as  such  were 
miknown  until  recent  times.  Travel  was  unusual  and 
he  who  traveled  did  not  travel  in  wagons  or  conveyances 
furnished  by  a  common  carrier.  Thereafter,  the  term 
''  common  carrier ''  acquired  a  broader  meaning  and  now 
applies  to  one  who  carries  passengers  as  well  as  one 
who  carries  goods,  either  when  he  carries  the  passenger 
and  his  merchandise  or  baggage  or  when  he  carries  a 
traveler  without  his  goods.  {Bretherton  v.  Woodj  3  B.  & 
B.  54;  Nolton  v.  Western  Railroad  Corp,,  15  N.  Y.  444.) 

The  distinction  as  to  liability  of  a  carrier  of  goods  and 
of  passengers  is  illustrative.  Chief  Justice  Mansfield 
said:  ''For  the  goods  the  carrier  is  answerable  in  all 
events;  but  he  does  not  warrant  the  safety  of  his  pas- 
sengers. His  undertaking  to  them  goes  no  farther  than 
this  —  that  as  far  as  human  care  and  foresight  can  go 
he  will  provide  for  their  safe  conveyance.''  {Christie  v. 
Griggs,  2  Camp.  79;  Camden  &  A.  R,  R.&  Transp.  Co.  v. 
Burke,  13  Wend.  611,616;  Hollistery.  Nowlen,  19  Wend. 
234,  236.) 

This  distinction  in  liability  arises  out  of  the  difference 
in  control  exercisable  over  human  beings  and  mere  goods. 

In  Jackson  Architectural  Iron  Works  v.  Hurlbut  (158 
N.  Y.  34,  38)  this  court  held  that  it  was  not  error  to  refuse 
to  instruct  a  jury  that  one  whose  business  is  that  of  a 
general  truckman,  whose  particular  specialty  was  moving 
heavy  machinery,  for  which  he  kept  and  maintained  a 
large  number  of  trucks  and  horses  and  necessary  help 
for  the  transaction  of  this  business  was  not  a  common 
carrier.  Judge  O'Brien,  who  wrote  the  opinion  of  this 
court,  said:  ^^  A  connnon  carrier  is  one  who,  by  virtue 
of  his  calling,  undertakes,  for  compensation,  to  transport 
personal  propert}^  from  one  place  to  another  for  all  such 
as  may  choose  to  employ  liini,  and  every  one  who  imder- 
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takes  to  carry  for  compensation  the  goods  of  all  persons 
indifferently  is,  as  to  liability,  to  be  deemed  a  common 
carrier."  {Jackson  Architectural  Iron  Works  v.  Hurlbuty 
158  N.  Y.  34  at  38;  Bank  of  Orange  v.  Brown,  3  Wend. 
158;  Schouler  on  Bailments  &  Carriers  [2d  ed.],  351; 
Story  on  Bailments,  sees.  495,  496;  2  Kent's  Commen- 
taries [4th  ed.],  pp.  598,  599;  2  Parsons  on  Contracts, 
165,  175;  Angell  on  Carriers,  870;  Allen  v.  Sackrider^ 
37  N.  Y.  341;  Lough  v.  Outerbridge,  143  N.  Y.  271.) 

If  we  omit  the  words  ^^  the  goods  of,''  we  find  a  perfect 
definition  of  a  common  carrier  of  persons  and,  when  the 
history  of  the  change  of  common  carriers  from  goods  to 
persons  is  traced,  we  find  that  reason,  custom  and 
common  sense  support  this  definition. 

Does  not  the  term  '^  common  carrier  "  have  a  different 
significance  than  the  narrow  definition  given  by  Moore, 
to  the  layman  who  negotiates  an  insurance  contract, 
by  which  he  is  to  be  i)aid  a  specified  sum  provided  his 
injury  takes  place  while  traveling  in  a  public  conveyance 
provided  by  a  common  carrier?  The  insurance  contract 
certainly  meant  something  and  its  meaning  was  not 
limited  by  the  old  definition  of  '^  common  carrier."  Its 
indemnity  was  for  personal  injuries.  Did  not  ^^  conmion 
carrier"  include  in  the  mind  of  the  assured  and  in  the 
mind  of  the  ordinary  man,  a  street  car,  busses,  jitneys, 
taxicabs,  and  all  means  of  conveyance  which  are  publicly 
offered  to  tra\'el(M-s  whether  accompanied  by  their  luggage 
or  not,  regardless  of  whether  the  offer  is  made  by  a 
carrier  of  goods  and  persons  or  merely  of  persons? 

The  certificate  of  incorporation  of  the  company  owning 
the  taxicab  in  question  states  that  it  is  organized  for  the 
transportation  of  passengers  or  goods.  Why,  then,  is 
it  not  a  ^^  conmion  carrier  "  within  the  meaning  of  the 
insurance  poHcy  in  the  instant  case?  That  the  company 
itself  was  a  connnon  carrier  within  the  meaning  of  the 
policy,  there  can  be,  I  think,  little  doubt. 

The  tendency  of  the  law  is  to  eliminate  distinctions 
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which  no  longer  continue  in  the  mind  of  the  ordinary 
man.  The  Supreme  Court  of  the  United  States  well 
says  m  Little  v.  Hackett  (116  U.  S.  366,  379),  Field,  J.: 
'^  There  is  no  distinction  in  principle  whether  the 
passengers  be  on  a  pubhc  conveyance  like  a  railroad 
train  or  an  omnibus,  or  be  on  a  hack  hired  from  a  pubhc 
stand  in  the  street  for  a  drive.''  And  in  distinguishing 
the  passenger  in  a  pubhc  conveyance  from  the  owner, 
said:  ^'  The  owner  of  a  pubhc  conveyance  is  a  carrier, 
and  the  driver  or  the  person  managing  it  is  his  servant. 
Neither  of  them  is  the  servant  of  the  passenger,  and  his 
asserted  identity  with  them  is  contradicted  by  the  daily 
experience  of  the  world.''  (Field,  J.,  Little  v.  Hackett^ 
116  U.  S.  366,  375.) 

The  modern  meaning  of  common  carrier  is  well 
expressed  in  the  California  Code  as  follows:  "  Every 
one  who  offers  to  the  pubhc  to  carry  persons,  property 
or  messages,  excepting  only  telegraphic  messages,  is  a 
common  carrier  of  whatever  he  thus  offers  to  carry." 
(Cahf.  Civil  Code,  sec.  2168.) 

The  crux  of  the  present  case,  therefore,  narrows  down 
to  the  point  whether  the  taxicab  furnished  to  the  plaintiff 
in  which  he  was  riding  and  from  which  he  was  ahghting. 
at  the  time  of  his  injury  was  a  pubhc  conveyance.  If 
this  be  so,  and  the  company  furnishing  it  being  a  common 
carrier,  the  conditions  of  the  pohcy  providing  for  double 
indemnity  are  fulfilled. 

The  stipulated  facts  show  that  the  Yellow  Taxi  Service, 
Inc.,  sent  its  taxicabs,  equipped  with  taximeters,  on  the 
streets  of  Albany  under  the  control  of  their  chauflfeurs 
to  wait  at  stands  or  when  traveling  upon  the  streets 
and  unemployed  to  transport  any  applicant  for  their 
service.  The  city  ordinance  clearly  applies  to  them  and 
penahzes  both  the  chauffeur  and  the  owner  for  any 
refusal  to  accept  any  proper  applicant.  Certainly  the 
owners  and  drivers  of  purely  private  conveyances  cannot 
be  subjected  to  this  penalty. 


Anderson  v.  Fidelity  &  Casualty  Co.        485 

1920.]  Opinion,  per  Elkus,  J.  [228  N.  Y.  ] 

In  Primrose  v.  Casualty  Co.  (232  Penn.  St.  210,  214)  it 
was  said:  "  The  words  ^public  conveyance  provided  for 
passenger  service  and  propelled  by  gasoline '  are  to 
receive  a  reasonable  meaning.  All  conveyances  are 
either  for  pubhc  or  private  use.  The  automobile  in  the 
case  at  bar  was  not  for  merely  private  use.  It  belonged 
to  a  company  which,  as  already  stated,  was  engaged  in 
the  business  of  hiring  automobiles  for  general  public  use. 
The  use  of  no  one  of  its  machines  was  limited  to  any 
particular  person,  but  any  one  able  to  pay  the  price  for 
the  privilege  of  riding  in  it,  while  it  was  under  the  control 
of  and  being  operated  by  one  of  the  company's  employes, 
could  do  so.  In  some  cases  a  fare  per  head  was  charged 
for  the  use  of  the  machine  for  a  stipulated  time  or  for  a 
specified  journey;  in  other  instances  there  was  a  charge 
for  the  use  of  the  car  of  so  much  by  the  hour,  and  under 
this  arrangement  the  deceased  and  his  friends  hired  the 
car  in  which  they  were  riding.     *     *     *.'' 

The  facts  in  the  Primrose  case  were  very  similar  to 
those  in  the  case  at  bar  and  while  it  may  be  that  that 
decision  was  too  broad,  in  that  it  applies  to  a  rented 
automobile  under  contract  for  a  day  or  an  hour  or  other 
specified  time,  it  is  clear  that  a  taxicab  equipped  with  a 
taximeter  ^^  cruising  '^  along  the  streets  of  a  city  offering 
its  services  to  the  first  comer,  looking  for  ^^  fares'^  to 
any  place  within  the  city  limits  at  a  fixed  price  to  be 
controlled  by  the  distance  and  recorded  by  a  taximeter 
is  a  public  conveyance  within  the  usual  concept  of  the 
term  and  also  legally.  Its  character  does  not  change 
by  reason  of  some  passer-by  accepting  the  offer  publicly 
made  of  its  services.  It  was  a  public  offer  of  conveyance 
which  he  accepted  and  the  instrument  of  conveyance 
must  remain  as  to  him  a  public  conveyance  to  his  journey's 
end  or  his  dismissal  of  the  cab. 

There  does  not  seem  to  be  much  reason  in  the  argument 
that,  if  all  the  seats  were  occupied,  the  conveyance  was 
a  public  one,  but  that  if  only  two  or  three  of  the  four 
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available  seats  were  occupied,  it  was  a  private  conveyance. 
The  fact  that,  by  custom,  when  engaged  by  a  "  fare," 
taxicabs  proceed  under  the  direction  of  that  "  fare  '^  to 
the  destination  desired  by  him  and  accept  no  other 
passengers  does  not  change  the  means  or  character  of  the 
conveyance.  The  custom  is  the  result  of  business  con- 
venience, inherent  in  the  successful  conduct  of  the  taxicab 
business.  Those  employing  taxicabs  desire  greater  speed 
and  convenience  in  transacting  their  business  or  journey 
than  is  furnished  by  the  ordinary  street  car  or  jitney  bus. 
This  means  of  speed  and  convenience  is  offered  by  the 
taxicab  and  that  is  what  warrants  its  higher  rate  of 
charge.  {Jackson  Architectural  Iron  Works  v.  Hurlhut, 
158  N.  Y.  34.) 

The  exclusive  right  to  use  does  not  alter  the  situation. 
In  Campbell  v.  Perkins  (8  N.  Y.  430,  435),  in  which  the 
owners  of  a  canal  boat  carrying  passengers  and  goods  for 
hire,  chartered  a  boat  bearing  their  name  to  another 
company  for  a  single  trip,  a  passenger,  apparently  know- 
ing nothing  of  the  charter  party,  engaged  passage  on  the 
boat  and  during  the  trip  from  New  York  to  Albany  some 
of  his  luggage  was  lost  and  he  brought  action  against  the 
owner.  It  was  held  '^  that  the  defendants  as  owners  of 
the  boat  were  liable  to  the  j^laintiff  in  their  character  as 
common  carriers,  notwithstanding  there  was  no  privity  of 
contract  between  them  and  tlie  plaintiff;  that  they  had  a 
duty  to  ])orform  as  coninum  carriers  and  were  Uable  for 
their  failure  to  perform  such  duty." 

An  ex])ress  train  which  may  not  be  filled  to  capacity, 
])asses  by  oi'dinary  stations,  e\'en  cities,  where  passengers 
may  be  waiting,  willing  and  anxious  to  board  it,  but 
its  services  belong  to  those  few  persons  who  entered 
it  for  specific  destinations  without  intermediate  stop. 
Passengers  often  ])ny  an  extra  fare  to  travel  on  these 
trains.  Inns  cannot  he  coni])ellod  to  fill  every  room  to 
capacity,  nor  Pullman  eo)n])anios  to  let  unoccupied  berths 
in   sections   already   rented.     'Phese   limitations   do   not 
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alter  their  public  characters.  {Jencks  v.  Coleman,  2 
Sumner,  221.) 

This  would  make  it  appear  that  the  test  of  the  meaning 
of  ''  pubUc  conveyance  ^'  is  not  whether  all  the  seats 
are  occupied  or  whether  a  passenger  takes  one  or  more 
seats  in  a  taxi,  paying  for  those  he  himself  does  not 
occupy.  The  test  is  the  pubUc  offer  of  conveyance  at 
a  fixed  fare  to  all. 

The  judgment  of  the  Appellate  Division  and  order 
appealed  from  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.  (concurring) .  While  plaintiff  was  alight- 
ing from  a  taxicab  in  the  city  of  Albany  he  met  with  an 
accidental  injury.  At  the  time  he  h(4d  a  policy  issued  by 
the  defendant  insuring  him  against  injury  through  acci- 
dental means  which  provided  that  tlie  amount  to  be  paid  in 
case  of  such  an  injury  should  be  doubled  if  it  was  sustained 
by  the  assured  '^  while  in  or  on  a  public  conveyance 
*  *  *  provided  by  a  common  carrier  for  jmssenger 
service.^'  By  the  judgment  which  has  been  recovered 
for  double  payment  under  this  clause,  the  question  has 
been  presented  whether  the  taxicab  in  which  plaintiff 
was  riding  was  a  public  conveyance  provided  by  a  common 
carrier  for  ]iassenger  service.  The  important  facts  by 
which  this  ([uestion  is  to  })e  determined  are  as  follows: 

The  Yellow  Taxicab  Service,  Incorporated,  operated 
taxicabs  in  the  city  of  Albany.  It  had  a  garage  and 
part  of  its  service  was  rcMidcTed  by  taxicabs  on  calls  sent 
in  to  tlie  garage.  In  addition  to  this,  however,  it  stationed 
taxica})s  in  various  public  places  in  the  city  where  they 
stood  awaiting  and  desiring  engagement  by  any  person 
who  was  free  fi-oni  reasonable  or  legal  objections  and 
was  able  to  ]\ay  the  recjuired  fare.  The  taxicab  in  which 
plaintiff  was  riding  was  one  of  the  latter  class.  WTien  a 
person  engaged  one  of  tliese  cabs  on  a  public  stand  it 
became  subject,  to  his  oi'ders  as  to  destination  and  dura- 
tion of  service  and  the  profferc^I  engagement  of  any  other 
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person  would  not  be  accepted  while  it  was  engaged  in 
carrying  out  the  first  engagement,  even  though  there 
w^as  room  for  other  people.  The  company  did  not  put 
in  use  the  same  number  of  cabs  each  day.  It  pursued 
with  them  no  definite  routes,  had  no  schedule  of  any 
kind,  the  fares  were  fixed  by  it  and  were  not  in  any 
way  controlled  or  governed  by  the  public  service  com- 
mission. There  was  in  the  city  of  Albany  an  ordinance 
w^hich  required  a  license  fee  for  use  of  taxicabs  and 
which  imposed  a  penalty  upon  any  driver  who  refused  to 
convey  any  person  within  certain  limits  within  the  city 
and  which  limits  included  the  service  being  rendered  for 
plaintiff  at  the  time  of  his  accident.  The  taxicab  company 
had  taken  out,  and  was  operating,  under  such  a  Ucense. 

We  think  that  upon  these  facts  it  has  been  properly 
held  that  the  taxicab  was  a  public  conveyance  and  that 
the  company  which  operated  it  was  a  common  carrier. 

In  answer  to  the  first  question  involved,  it  is  difficult 
to  see  how  the  taxicab  in  use  on  this  occasion  can  be 
regarded  as  other  than  a  '^  public  conveyance.''  We  are 
not  now  considering  the  status  of  a  cab  which  might  be 
ordered  by  special  call  from  the  garage,  as  a  conveyance 
might  be  ordered  from  a  liveryman,  but  the  case  of 
one  which  was  stationed  upon  the  street  for  the  purpose 
of  securing  business  from  any  one  who  might  come  along 
who  seemed  to  be  an  acceptable  customer.  Such  a 
conveyance,  stationed  in  a  public  place  awaiting  and 
accepting  for  carriage,  subject  to  reasonable  regulations 
which  will  be  discussed  later,  any  member  of  the  public 
who  desired  it,  and  upon  terms  apparently  uniform  and 
common  to  all,  seems  clearly  to  be  a  pubUc  conveyance. 
It  is  a  public  conveyance  because  indiscriminately  it 
conveys  the  public.  It  is  not  private  because  its  use  is 
not  limited  to  certain  persons  and  particular  occasions  or 
governed  b^^  special  terms.  If  any  persuasive  authority 
is  needed  for  this  ]:)ropositi{)n  it  is  found  in  the  case  of 
Terminal  Taxicab  Co,,  Inc.,  v.  Dist,  of  Columbia  (241  U.  S. 
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252, 253) .  This  case  considered  a  statute  relating  to  public 
utilities  which  latter  were  defined  as  including  ^^  every  cor- 
poration *  *  *  controlling  ormanaging  any  agency  or 
agencies  for  public  use  for  the  conveyance  of  persons/' 
and  it  was  held  that  the  law  appUed  to  a  company  which 
carried  passengers  to  and  from  hotels  and  railroad  terminals, 
respectively,  under  contracts  which  gave  it  the  exclusive 
right  to  solicit  taxicab  business  from  persons  at  either 
place.  This  was  only  part  of  the  public  and  it  was 
assumed  that  there  was  the  same  feature  of  control  by 
the  first  person  engaging  a  taxicab  as  appears  in  this 
case,  yet  it  was  held  that  such  cabs  were  for  ''  pubUc 
use  for  the  conveyance  of  persons.^' 

We  then  come  to  the  remaining  question  whether  the 
Yellow  Taxicab  Service  was  a  ^^  common  carrier  '^  for 
passenger  service  in  respect  of  the  taxicab  in  which 
plaintiff  was  riding  at  the  time  he  received  his  injuries. 
And  again  in  this  connection  it  may  be  stated  that  the 
status  of  the  company  in  respect  of  such  a  cab  and  in 
respect  of  those  stationed  in  its  garage  and  employed 
by  and  on  special  call  for  special  purposes  is  not  necessarily 
the  same.  I  think  and  for  the  purposes  of  this  discussion 
shall  assiune  that  as  to  such  latter  taxicabs  it  would 
more  nearly  have  the  character  of  a  liveryman  and 
would  not  be  a  common  carrier.  (Stanley  v.  StcelCy 
77  Conn.  OSS;  McGregor  v.  GiU,  114  Tenn.  521 ;  Siegrist  v. 
Anwt,  S()  AIo.  200,  205;  Erickson  v.  Barber,  83  Iowa,  367; 
Copclaiid  v.  Draper,  157  Mass.  558;  Conn  v.  Hu7isberger, 
224  Penn.  St.  154.) 

This  immediate  question  will  be  discussed  on  the  theory 
that  the  taxicab  which  was  used  by  the  plaintiff  was  star 
tioned  upon  a  public  street  and  in  a  public  place  intended 
to  serve  and  serving  indiscriminately  those  of  the  pub- 
lic who  miglit  desire  it  under  common  conditions  and 
upon  common  rates  of  faro.  I  am  aware  that  it  will  be 
contended  by  the  ap]:)cllant  that  this  is  not  an  accurate 
statement   of   the   situation   because   the   services   were 


490        Anderson  v.  Fidelity  &  Casualty  Co. 

[228  N.  Y.]  Opinion,  per  HisCOCK,  Ch.  J.  [April, 

subject  to  certain  conditions,  limitations  and  restrictions 
and,  therefore,  there  will  be  considered  first  these  limita- 
tions for  the  purpose  of  determining  whether  in  any 
substantial  or  legal  sense  they  did  change  the  status  of 
the  taxicab  as  I  have  stated  it  to  be. 

It  is  said  that  the  taxicab  company  did  not  at  all 
times  furnish  the  same  number  of  cabs  for  pubUc  service, 
that  it  would  not  receive  for  carriage  persons  subject 
to  certain  objections,  that  it  fixed  its  own  rates  of  fare 
and  moved  from  no  fixed  termini  on  fixed  routes  or 
regular  schedule,  and  lastly  that  when  it  had  received 
for  carriage  one  individual  or  one  group  of  individuals 
it  was  not  open  to  other  engagement  until  that  trip  had 
been  finished.  It  is  also  said  in  attempted  solution  of 
this  question  that  the  company  operating  the  taxicab 
would  not  be  subject  to  action  if  it  refused  to  accept  a 
passenger  and  that  it  was  not  subject  to  the  high  measure 
of  liability  which  attaches  to  a  common  carrier.  So  far 
as  concerns  these  last  propositions  they  seem  to  me  to 
involve  an  argument  which  moves  backward  and  which 
attempts  to  determine  a  status  by  consideration  of 
results  which  flow  from  the  status  if  established.  The 
liabilities  which  haA^e  been  mentioned  cannot  be  regarded 
as  ci'cating  the  status  of  a  common  carrier;  they  arise 
from  the'  condition  of  being  a  common  carrier  if  that  is 
once  established. 

I  do  not  think  tliat  any  of  the  special  conditions  and 
limitations  which  have  been  mentioned  destroy  or  impair 
the  fundamental  and  substantial  character  of  the  operator 
of  the  taxicab  in  (question.  We  can  easily  see  that  there 
is  nothing  decisiA  e  in  the  facts  that  the  company  did 
not  at  all  times  operate  the  same  number  of  cabs,  that 
it  rejected  undesirable  persons,  as  those  intoxicated  or 
diseased,  proposing  to  use  its  conveyances  and  that  it 
fixed  its  own  rates  of  fare.  These  are  all  privileges 
conunonly  exercised  by  common  earners  subject  to 
statute  or  contract  and  to  the  modern  device  of  regulation 
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by  public  service  commissions  and  except  for  such  control 
or  regulation  even  a  railroad  company  would  not  be 
regarded  as  losing  or  shedding  its  character  of  a  common 
carrier  if  from  day  to  day  it  varied  the  number  of  its 
trains,  rejected  undesirable  persons  as  passengers  or  fixed 
its  fares. 

Neither  has  it  ever  been  regarded  or  held  to  be  indis- 
pensable to  the  creation  of  the  status  of  common  carrier 
that  its  conveyances  should  move  between  fixed  termini 
upon  fixed  routes.  It  is  true  that  until  modern  times 
common  carriers,  taking  the  ordinary  stage  coach  as  an 
illustration,  did  ordinarily  thus  move,  but  no  case  has 
been  cited  or  found  which  holds  that  such  characteristics 
are  indispensable.  In  fact  the  contrary  has  been  held. 
(Parmelee  v.  LowitZj  74  111.  116;  Pennewill  v.  Cullen, 
5  Harr.  [Del.]  238.)  It  has  even  been  held  that  fixed 
charges  are  not  an  essential  attribute  of  a  common  car- 
rier of  goods.  {Jackson  Agr.  Iron  Works  v.  Hurlhut,  158 
N.  Y.  34.) 

This  leaves  the  limitation  upon  service  which  is  most 
urgently  emphasized  by  appellant,  namely,  the  one  that 
when  the  taxi<^ab  had  been  engaged  by  one  member  or 
group  of  members  of  the  public  no  other  person  was 
received  for  carriage  even  though  room  was  still  left  in 
the  conveyance,  until  the  first  trip  had  been  completed. 
This  in  our  judgment  did  not  take  defendant  out  of  the 
character  of  common  carrier.  As  has  been  said  in  a 
thoughtful  discussion  of  this  general  question  in  respect 
of  this  particular  feature,  ^^  It  would  seem  that  in  every 
case  of  general  obligation  to  serve,  the  custom  of  service 
qualifies  the  nature  of  tlie  duty.''  (Columbia  Law 
Review,  Dec.  1917,  pp.  710,  713.)  The  custom  under 
.which,  as  we  know  by  ordinary  observation,  a  taxicab, 
such  as  that  in  which  plaintiff  was  riding,  after  having 
accepted  from  the  pu])lie  an  individual  or  a  group  of 
individuals  rofiisi\s  to  rfceive  others  is  not  only  well-nigh 
universal  but  is  almost  indispensable.     Moving  on  no 
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definite  route,  but  having  taken  passengers  for  delivery 
at  one  destination,  it  could  not  well  or  conveniently 
discharge  its  service  to  them  if  it  received  other  individuals 
desiring  to  go  to  another  destination  or  in  an  opposite 
direction.  It  does  not  absolutely  and  unquaUfiedly  refuse 
to  serve  these  latter  people  but  simply  relegates  them  to 
service  by  another  conveyance.  Its  refusal  to  carry  the 
public  goes  no  farther  than  conditions  and  limitations 
which  it  can  reasonably  and  conveniently  make  and  more 
than  this  a  common  carrier  is  not  required  to  do. 

While  a  company  operating  sleeping  cars  is  not  a 
common  carrier,  it  still  is  engaged  in  rendering  public 
and  common  service  and  it  has  been  held  that  such  a 
company  is  not  compelled  to  sell  an  upper  berth,  although 
unoccupied,  when  the  entire  section  has  been  engaged 
by  another  occupant.  {Searles  v.  Mann  Boudoir  Car 
Co.y  45  Fed.  Rep.  330;  Nevin  v.  Pullman  P.  C.  Co.y 
106  111.  222.)  An  hotelkeeper  is  not  compelled  to 
accommodate  a  proposed  guest  by  setting  up  an  extra 
bed  in  a  room  already  engaged  although  there  is  plenty 
of  space  in  such  apartment  for  such  extra  bed.  (Browne  v. 
Bi'andtj  1902,  1  K.  B.  696.)  And  as  was  held  in  the  case 
of  Terminal  Taxicab  Co.,  Inc.,  v.  Dist  of  Columbia  (241 
U.  S.  252) ,  above  cited,  the  status  of  a  taxicab  as  a  '^  public  " 
conveyance  is  not  impaired  by  the  observance  of  a  custom 
or  regulation  such  as  we  are  now  commenting  on,  and 
of  course  the  feature  of  indiscriminate  public  service,  there 
said  not  to  be  impaired  by  such  regulation,  is  the  essence 
of  and  foundation  upon  which  rest  the  character  and 
status  of  a  common  carrier. 

Therefore  as  we  think,  subject  to  these  particular 
features  which  regulated  without  destroying  its  service, 
the  owner  of  this  cab  was  engaged  in  indiscriminately 
carrying  such  members  of  the  public  as  might  apply  on 
common  terms  and  it  came  within  the  definition  of  a 
common  carrier. 

As  we  well  know  the  vocation  of  a  common  carrier  of 
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passengers  is  an  evolution  from  that  of  a  common  carrier 
of  goods.  Classical  definition  of  the  latter  is  "  any  man 
undertaking  for  hire  to  carry  the  goods  of  all  persons 
indifferently.''  (Gisbourn  v.  Hurst,  1710,  1  Salk.  249.) 
And  again,  ^'  To  bring  one  within  the  description  of  a 
common  carrier  he  must  exercise  it  as  a  public  employ- 
ment ;  he  must  undertake  to  carry  goods  for  persons  gen- 
erally and  he  must  hold  himself  out  as  ready  to  engage 
in  the  transportation  of  goods  for  hire  as  a  business,  not 
as  a  casual  occupation  pro  hac  vice,^^  (Story  on  Bailments, 
§  495.) 

In  extension  of  this  definition  the  common  carrier  of 
passengers  has  been  with  accuracy  defined  as  ^*  One  who 
undertakes  for  hire  to  carry  all  persons  indifferently  who 
may  apply  for  passage.  To  constitute  one  a  common 
carrier  it  is  necessary  that  he  should  hold  himself  out 
as  such.  This  may  be  done  not  only  by  advertising 
but  by  actually  engaging  in  the  business  and  pursuing 
the  occupation  as  an  employment.''  (Thompson  on 
Carriers  of  Passengers,  p.  26,  note  1.) 

The  meaning  and  extent  of  these  definitions  of  a 
common  earner  are  emphasized  by  recognized  definitions 
of  a  private  carrier.  ''  Private  carriers  for  hire  are  such 
as  make  no  public  profession  that  they  will  carry  for  all 
who  apply,  but  who  occasionally,  or  upon  the  particular 
occasion  undertake  for  compensation  to  carry  the  goods 
of  others  upon  sucli  terms  as  may  be  agreed  upon.  They 
are  not  common  carriers  because  they  do  not  make  the 
carriage  of  goods  for  themselves  or  others  a  business 
and  they  do  not  hold  themselves  out  to  the  public  as 
ready  and  willing  to  caiTy  indifferently  for  all  persons 
any  particular  class  of  goods  or  goods  of  any  kind  what- 
ever."    (Hutchinson  on  Carriers  [M\  ed.],  §  35.) 

The  learned  counsel  for  the  appellant  in  his  earnest 
and  thorougli  argument  for  a  different  view  calls  to  our 
attention  many  cases  asserted  to  lead  to  a  different 
conclusion.     Some  of  these  are  in  our  opinion  so  readily 
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distinguishable  from  the  present  one  that  it  is  unnecessary 
to  comment  on  them  at  length.  There  are,  however, 
cited  fom*  cases  which  merit  brief  comment  for  the 
purpose  of  distinguishing  them  from  the  present  case. 

In  Darnell  v.  Fidelity  &  Casualty  Co.  (Sup.  Ct.  of  Tenn., 
46  Insurance  L.  Journal,  523)  the  taxicab  involved  had 
been  employed  on  a  special  call  to  the  garage  and  the 
business  of  the  owner  and  operator  of  it  was  described 
^^  as  in  the  nature  of  a  livery  stable  business.''  As  has 
already  been  indicated  we  think  that  the  status  of  such 
a  conveyance  may  readily  be  distinguished  from  thsct  of 
the  conveyance  in  which  plaintiff  was  riding. 

Oppe7iheimcr  v.  Maryland  Cas,  Co,  (70  Penn.  Super. 
Ct.  383)  dealt  with  an  automobile  which  was  hired  under 
special  contract  from  one  who  so  far  as  appears  kept  a 
garage  and  did  not  station  his  cars  upon  the  street  for 
public  service,  and  the  court  disposed  of  the  case  on  the 
theory  that  it  involved  and  was  controlled  by  the 
principles  applicable  to  a  livery  stable  keeper. 

The  case  of  City  of  New  York  v.  Hexamer  (59  App. 
Div.  4)  involved  the  consideration  of  a  licensing  ordinance 
and  it  was  simply  held  that  the  right  to  license  the 
business  of  hackmen  and  to  fix  a  license  did  not  authorize 
the  passage  of  an  ordinance  imposing  a  license  fee  upon 
a  person  engaged  in  conducting  a  livery  stable  in  New 
Jersey  and  who  at  intervals  sent  his  carriages  into  the 
city  of  New  York  for  the  purpose  of  meeting  the  steamers 
of  the  Trans- At  Ian  tic  Line  and  conveying  the  passengers 
to  their  respecti\'e  destinations.  It  was  the  view  of  the 
court  that  such  a  person  so  conducting  a  livery  stable 
and  sending  forth  his  hackmen  was  not  "  a  pubUc 
hackman.'' 

The  case  of  Brown  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
(75  Hun,  355)  involved  the  question  whether  an  owner 
of  two  carn'agc^s  with  teams  of  horses  which  were  used 
in  the  transportation  of  passengers  about  the  city  of 
Niagara  Falls  was  a  common  carrier  within  the  meaning 
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of  a  statute  regulating  the  admission  of  persons  upon 
the  station  premises  of  the  defendant  for  the  purpose  of 
soHciting  custom.  There  are  contradictory  expressions 
in  the  opinion  upon  the  question  of  common  carrier. 
It  is  stated  that  the  plaintiff's  business  did  come 
within  the  general  definition  of  a  common  carrier  but 
that  ordinarily  in  speaking  of  common  carriers,  hackmen 
were  not  understood  to  be  included  therein.  The 
important  fact  in  respect  of  the  decision,  however,  is 
that  the  question  whether  the  plaintiff  was  a  common 
carrier  or  not  was  not  necessary  to  the  disposition  of 
the  case  which  proceeded  to  the  same  conclusion  whether 
he  was  or  was  not. 

On  the  other  hand,  we  think  that  there  is  quite  an 
abundance  of  decisions,  some  of  them  accompanied  by 
well-considered  opinions,  which  support  the  view  that  the 
operator  of  the  modern  public  taxieab  or  of  is  proto- 
type, the  old-fashioned  public  hack,  was  and  is  a  common 
carrier.  {Cnshing  v.  White,  L.  11.  A.,  1918  F,  463; 
Carlton  v.  Bouddr,  118  Va.  521 ;  Primrose  .v.  Casualty  Co., 
232  Penn.  .St.  210;  Ca.  Life  Ins.  Co.  v.  Easter,  189  Ala. 
472;  Fidelity  cC*  Casualty  Co.  v.  Joiner,  [Texas]  178  S.  W. 
Rep.  806;  Lemon  v.  Chanslor,  68  ^lo.  341;  Leivark  v. 
Parkinson,  73  Kans.  553.) 

We  think  also  that  the  Ter7ninal  Taxicab  Co.  case, 
above  cited,  when  carefully  considered  strongly  tends 
to  sustain  the  \'iew  which  we  have  taken. 

We,  therefore,  are  led  to  the  conclusion  that  the  judg- 
ment api^ealed  from  should  be  aflinned,  with  costs. 

Chase,  Hooan,  Cakdozo,  ^Ir Laugiilin  and  Crane, 
JJ.,  concur  with  Klkt\s,  J.,  and  IIiscock,  Ch.  J.,  concurs 
in  opinion,  in  which  all  concur. 

Judgment  aflinued. 
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Sarah  M.  De  Bevoise  et  al.,  Respondents,  v.  Maple 
Avenue  Construction  Company  et  al.,  Defendants, 
and  Louis  Fishman  et  al..  Appellants. 

Fixtures  —  conditional  bins  of  sale  —  when  express  agree- 
ment upon  sale  of  articles,  usually  designated  as  fixtures,  that 
they  should  remain  personal  property  even  though  annexed  to 
realty,  effective  —  when  fact  that  removal  would  expose  small 
part  of  unplastered  wall  not  determinative  of  question  as  to 
whether  articles  were  fixtures. 

1.  Where  bills  of  sales  of  stationary  tubs,  bathtubs  and  similar 
articles,  sold  to  be  placed  in  houses  in  course  of  construction,  disclose 
that  it  was  the  expressed  intention  of  both  vendor  and  vendee  that 
the  chattels  enumerated  therein  were  to  retain  their  character  as 
personal  property  even  should  they  be  annexed  to  the  realty,  such 
contract  is  effectual,  subject  only  to  limitation  where  the  subject  or 
mode  of  annexation  is  such  that  the  attributes  of  personal  property 
cannot  be  predicated  of  such  articles,  as  where  the  property  cannot 
be  removed  ^vithout  destroying  it,  or  where  it  or  part  of  it  is  essential 
to  the  support  of  that  to  which  it  is  attached. 

2.  Where  mantels,  bookcases  and  consoles  were  placed  in  a  building 
which  was  covered  by  a  mortgage,  under  a  conditional  bill  of  sale, 
duly  filed,  by  which  the  title  was  to  remain  in  the  vendor  until  paid 
for,  and  were  attached  to  the  buildings  by  screws  and  fastenings  in 
such  a  manner  that  they  could  be  detached  without  material  injury 
to  the  building,  the  fact  that,  if  the  articles  were  removed,  a  small 
part  of  the  wall  would  be  exposed,  leaving  a  space  not  plastered,  while 
a  circumstance  to  be  considered,  is  not  determinative  of  the  question 
wh(^ther  they  wen^  fixtures,  especially  in  view  of  the  intention  of  the 
vendor  and  vendee  evidenced  by  the  conditional  bills  of  "sale. 

De  Bevoise  v.  Maple  Ave.  Const.  Co.,  181  App.  Div.  953,  reversed. 

(Argued  March  4,  1920:  decided  April  20,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  iu  the  second  judicial  department, 
entered  January  4,  1918,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
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defendant  Maple  Avenue  Construction  Company  to 
secure  the  payment  to  plaintiffs  of  the  sum  of  seven 
thousand  dollars.  The  mortgaged  premises  were  located 
in  the  borough  of  Queens  at  the  southeasterly  comer 
of  Pansy  street  at  its  junction  with  Cooper  avenue,  and 
consisted  of  a  plat  of  land  nmning  from  Cooper  avenue 
northerly  on  the  easterly  side  of  Pansy  avenue  about 
one  hundred  ninety-eight  feet,  and  thence  easterly  one 
hundred  feet,  then  back  to  Cooper  avenue,  the  remote 
easterly  line  being  a  little  shorter  than  the  westerly  Une. 
It  is  evident  from  the  record  in  this  case  that  the  mort- 
gagor constructed  upon  the  southerly  portion  of  the 
premises  five  houses,  and  later  five  houses  upon  the 
northerly  portion  of  the  premises. 

On  December  31st,  1915,  the  southerly  portion  of  the 
premises  was  released  from  the  mortgage  in  question, 
four  thousand  dollars  having  been  paid  thereon. 

The  defendants  Fishman  and  Weinstock  were  made 
parties  defendants  in  the  foreclosure  action  imder  the 
general  allegation  in  the  complaint  that  they  severally 
had  or  claimed  to  have  some  lien  upon  the  premises, 
which  lien,  if  any,  was  subsequent  to  the  mortgage. 

The  defendant  Weinstock  answered  and  alleged  that 
he  was  the  owner  of  certain  property  in  the  premises 
described  in  the  complaint  which  had  been  deUvered  to 
the  ]\Iaple  Avenue  Contstruction  Company  imder  a 
conditional  bill  of  sale  by  the  terms  of  which  title  to  the 
goods  consisting  of  mantels,  consoles  and  bookcases  was 
to  remain  in  him  until  fully  paid  for  and  upon  which  the 
sum  of  two  hundred  twelve  dollars  remained  unpaid, 
for  which  amount  he  had  a  lien  thereon.  The  conditional 
bill  of  sale  was  filed  on  March  24th,  1916.  The  defendant 
Fishman  by  a  like  conditional  bill  of  sale  delivered  to 
the  -Maple  Avenue  Construction  Company  certain  sinks, 
washtubs,  boilers,  bathtubs  and  other  property,  which 
conditional  bill  of  sale  was  filed  on  May  23d,  1916, 
prior  to  the  installation  of  any  of  the  said  chattels  in 
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the  premises  described  as  subject  to  the  hen  of  the  mort- 
gage, and  upon  which  the  sum  of  seven  hundred  dollars 
remained  unpaid. 

The  trial  justice  found  that  the  appellants  had  made 
conditional  sales  of  the  articles  as  asserted  by  them  to 
the  construction  company  and  the  balance  remaining 
due  to  each  of  the  appellants  was  the  amount  alleged 
in  their  answers,  and  that  as  to  all  the  articles  so  delivered 
by  appellants  the  same  were  a  part  of  the  realty  and 
their  removal  could  not  be  had  without  damage  to  the 
buildings.  The  trial  justice  also  held  as  conclusion  of 
law  that  the  appellants  were  foreclosed  of  any  right, 
claim  or  lien  in  the  mortgaged  premises,  including  any 
right  or  lien  in  the  goods  delivered,  and  decreed  that 
the  chattels  be  sold  as  a  part  of  the  realty  free  from  all 
rights  or  liens  of  defendants  and  that  the  premises  be 
sold  according  to  law  in  separate  parcels.  Upon  appeal 
by  appellants  to  the  Appellate  Division,  the  judgment 
was  affirmed  by  a  divided  court. 

The  conditional  bill  of  sale  in  the  Fishman  case 
embraced  three  hundred  forty  articles,  principally  classi- 
fied in  multiples  of  ten,  thus  ten  sets  of  porcelain  wash- 
tubs,  ten  pairs  galva'nized  iron  washtub  covers,  ten  pairs 
galvanized  iron  washtub  legs,  indicating  that  the  chattels 
were  selected  and  described  for  each  one  of  ten  houses. 
As  to  a  number  of  the  chattels,  the  evidence  adduced 
upon  the  trial  as  to  the  manner  of  installation  of  the 
same  was  meagre,  thus  rendering  impossible  a  conclusion 
as  to  whether  the  same  could  be  detached  without  injury 
to  the  buildings.  This  conclusion  necessitates  a  new 
trial  of  the  action,  and  it  w.ill  suffice  to  call  attention  to 
well-established  principles  of  law  for  the  guidance  of  the 
trial  justice  upon  a  further  trial  without  entering  into 
extended  detail  as  to  the  numerous  chattels. 

As  between  the  vendors  appellants  and  the  vendee 
construction  company  and  its  associate,  the  bills  of  sales 
of  the  chattels  disclose  that  it  was  the  expressed  intention 


500         De  Bevoise  V,  Maple  Ave.  Const.  Co. 

[228  N.  Y.]  Opinion,  per  HoGAN,  J.  [April, 

of  both  parties  that  the  chattels  enumerated  therem 
were  to  retain  their  character  as  personal  property  even 
should  they  be  annexed  to  the  realty.  That  the  parties 
were  privileged  to  enter  into  such  contract,  subject  only 
to  the  hnutation  that  where  the  subject  or  mode  of 
annexation  is  such  as  that  the  attributes  of  personal 
property  cannot  be  predicated  of  the  thing  in  controversy, 
as  where  the  property  could  not  be  removed  without 
practically  destroying  it,  or  where  it  or  part  of  it  is 
essential  to  the  support  of  that  to  which  it  is  attached, 
is  unquestioned.  {Ford  v.  Cobh,  20  N.  Y.  344;  Tifft  v. 
Hcrrton,  53  N.  Y.  377;  Sisson  v.  Hibbard,  75  N.  Y.  542; 
Duntz  V.  Granger  Brewing  Co.,  41  Misc.  Rep.  177;  afifd., 
96  App.  Div.  631;  affd.,  184  N.  Y.  595;  Davis  v.  Bliss, 
187  N.  Y.  77;  Central  Union  Gas  Co.  v.  Browning,  210 
N.  Y.  10;  Ratchford  v.  Cayuga  Co.  C.  S.  &  W.  Co.,  159 
App.  Div.  525;  217  N.  Y.  565.) 

Among  the  items  in  the  bill  of  chattels  embraced  in 
the  Fishman  conditional  sale  were  ten  sets  porcelain  wash- 
tubs  which  rested  upon  ten  pairs  of  legs  which  stood  on 
the  floor.  On  top  of  each  tub  was  a  cover  which  lay 
flat  thereon.  The  entire  tub  and  supports  are  removable 
by  unscrewing  the  faucets  in  the  tubs  which  are  attached 
to  the  water  pipes  in  the  wall.  The  items  mentioned 
resemble  in  substance  certain  other  articles  found  to  be 
fixtures  so  attached  to  the  realty  as  to  be  irremovable 
therefrom  and  thereby  subject  to  the  mortgage.  In 
Central  Union  Gas  Company  v.  Browning  we  held  that 
certain  gas  ranges  delivered  to  the  owner  of  an  apartment 
building  in  the  city  of  New  York  under  a  conditional 
bill  of  sale,  which  ranges  were  connected  with  the  building 
by  the  usual  service  gas  pipe  and  a  stovepipe  flue,  when 
the  ranges  could  be  severed  by  unscrewing  couplings 
and  then  lifting  the  ranges  out  of  the  apertures  made  for 
them,  did  not  lose  any  of  their  characteristics  as  personal 
property  and  were  removable  from  the  building  by  the 
vendor,  not  only  as  against  the  owner  of  the  premises 
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but  as  against  the  defendant,  a  bona  fide  purchaser  at  a 
foreclosure  sale  of  the  premises  in  which  the  ranges  were 
installed.  {Central  Union  Gas  Co.  v.  Browning,  210 
N.  Y.  10.)  In  Ratchford  v.  Cayuga  Co.  C.  S.  &  W. 
Co.  J  an  action  to  foreclose  a  mortgage,  certain  machinery 
and  apparatus  was  placed  upon  the  premises  under  a 
conditional  bill  of  sale  therefor  made  subsequent  to 
the  mortgage  (the  same  as  in  the  case  at  bar),  and  the 
decisions  were  that  the  machinery  and  apparatus  did  not 
cease  to  be  personal  property  though  affixed  to  the  build- 
ing. So  far  as  the  rights  of  a  prior  mortgagee  or  pur- 
chaser at  a  foreclosure  sale  were  affected,  the  decisions 
were  in  accord  with  Tlfft  v.  Horton  (53  N.  Y.  377) ;  Davis 
V.  Bliss  (187  N.  Y.  77,  82). 

In  Davis  v.  Bliss  sl  gasoline  engine  was  purchased 
under  a  conditional  bill  of  sale  and  installed  by  bolting 
the  same  upon  a  substantial  foundation  constructed  of 
cement  and  by  running  an  exhaust  pipe  from  the  floor 
of  the  engine  room  through  the  floor,  ceiling  and  roof 
of  the  building  and  by  connecting  the  engine  by  two 
underground  pipes  with  a  gasoHne  tank  set  outside  the 
building.  The  referee  in  that  case  found  that  the  engine 
could  readily  be  detached  and  removed  from  the  building 
without  tearing  down  any  part  of  or  causing  any  serious 
damage  to  the  latter  and  without  at  all  destroying  or 
impairing  the  usefulness  of  the  former.  While  the 
judgment  below  was  reversed  by  this  court,  such  reversal 
was  solely  upon  the  measure  of  damages.  The  present 
Chief  Judge  Hiscock,  writing  for  the  court,  in  that 
case  said:  ^^  We  shall  assume  that  under  ordinary  cir- 
cumstances the  engine  would  have  become  a  part  of  the 
realty.  Upon  the  other  hand,  we  regard  it  as  too  well 
settled  to  require  discussion  that  the  results  which  would 
ordinarily  flow  from  attaching  sucii  a  piece  of  personal 
property  as  this  was  to  the  real  estate  in  such  a  manner 
as  this  was  attached  may  be  controlled  by  special  cir- 
cumstances, and  the  character  of  tlio  article  as  personal 
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property  be  preserved  not  only  as  against  the  vendee 
but  also,  in  the  absence  of  statutory  provision,  as  against 
the  mortgagee,  owner  and,  under  certain  circumstances, 
the  su}  sequent  grantee  of  the  real  estate/'     (p.  81.) 

Counsel  for  the  respondent  in  his  brief  asserts  that  the 
case  of  Wood  Harmon  Warranty  Corporation  v.  Plandome 
Construction  Company  (225  N.  Y.  689)  is  in  all  particulars 
like  the  case  at  bar  and  controlling  here  in  favor  of  respond- 
ents. We  do  not  assent  to  the  argument.  That  action 
was  brought  to  foreclose  a  building  loan  mortgage  executed 
September  12th,  1913,  recorded  September  13th,  1913. 
Upon  the  mortgaged  premises  two  four-story  buildings, 
each  building  containing  sixteen  apartments,  were  erected. 
Subsequent  to  the  mortgage  and  on  September  4th,  1914, 
the  Rod  Company  contractor  agreed  with  the  owner  of 
the  premises  to  provide  and  install  plumbing  fixtures  in 
the  building  which  were  to  be  deemed  personal  property 
until  paid  for.  The  instrument  was  filed  November  13th, 
1914.  Prior  to  October,  1914,  the  Rod  Company  installed 
plumbing  fixtures  consisting  of  sinks,  washtubs,  toilets 
and  tanks,  bathtubs,  washbasins,  which  were  attached 
to  the  plumbing  pipes  in  the  usual  manner.  The  trial 
justice  found  in  that  case  as  matter  of  fact:  "  That  all 
of  the  fixtures  delivered  by  the  defendant  Bamet  W.  Rod 
Company  and  attached  to  the  building  erected  upon 
the  premises  described  in  the  complaint,  can  be  detached 
from  the  real  property  mentioned  in  the  complaint 
without  any  material  injury  to  the  real  property,  and 
that  if  the  said  chattels,  or  any  of  them,  are  removed 
they  can  be  replaced  without  material  injury  resulting 
to  said  real  property,^'  but  found  also  as  matter  of  fact 
in  substance  that  prior  to  October  22d,  1914,  the 
plaintiff  was  called  upon  for  a  further  advance  on  the 
mortgage  of  three  thousand  four  hundred  dollars,  that 
the  Rod  Company  informed  and  represented  to  the  plain- 
tiff that  the  plumbing  fixtures  installed  in  the  buildings 
were  not  covered  by  any  agreement  held  by  that  company 
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under  which  the  title  should  remain  in  said  company  imtil 
the  fixtiu*es  were  paid  for,  and  further  that  the  said  com- 
pany did  not  have  or  hold  any  agreement  pursuant  to 
which  the  title  to  said  fixtures  should  remain  in  such 
company;  that  the  plaintiff  made  further  diligent  inquiry 
and  inspection  as  to  said  fixtures  and  found  the  same  had 
been  installed  and  that  relying  upon  the  representations 
of  the  defendant  Rod  Company  that  the  fixtures  had  been 
installed  and  that  said  company  had  no  claim  upon  the 
same  plaintiff  paid  to  the  Rod  Company  at  the  request 
of  the  construction  company  one  thousand  dollars  out 
of  an  advance  made  on  the  mortgage  of  three  thousand 
four  hundred  dollars,  and  as  conclusion  of  law  that  the 
agreement  for  the  additional  sale  by  the  Rod  Company 
was  subject  to  and  subordinate  to  the  advance  of  three 
thousand  four  hundred  dollars  made  by  i)laintiff  on 
October  22d,  1913.  The  conclusion  reached  by  the  court 
was  in  effect  that  the  payment  of  three  thousand  four 
hundred  dollars  having  been  made  upon  the  assurance  of 
the  Rod  Company  that  there  was  no  conditional  bill  of 
sale,  all  of  the  elements  of  an  estoppel  in  pais  existed  and 
as  to  that  three  thousand  four  hundred  dollars  the  mort- 
gage was  superior  to  the  conditional  bill  of  sale.  This 
case  is  an  authority  against  the  contention  asserted  by 
the  counsel  for  respondents  in  this  case  rather  than  in 
support  of  their  position.  The  character  of  the  articles 
in  the  case  referred  to  is  practically  the  same  as  a  number 
of  articles  in  the  case  at  bar  and  the  decision  of  the  trial 
justice  that  such  chattels  could  be  detached  from  the  real 
property  mentioned  without  material  injury  to  the  same 
and  if  removed  could  be  replaced  without  material  injury 
resulting  to  the  real  property  was  unanimously  affirmed 
by  the  Appellate  Division  and  affirmed  by  this  court. 

The  appellant  Weinstock  delivered  eighteen  book- 
cases, eighteen  consoles  and  four  mantels  in  the  property, 
some  of  which  were  installed  in  the  houses  upon  that 
portion  of  the  premises  released  frona  the  lien  of  the  mort- 
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gage  for  which  full  payment  had  been  made,  the  remam- 
ing  chattels  were  placed  in  the  houses  upon  the  land 
covered  by  the  mortgage  and  were  not  fully  paid  for. 
Evidence  was  offered  tending  to  show  that  the  enumerated 
articles  were  attached  by  one  nail  on  each  side  driven  into 
a  block  of  wood  in  the  brick  wall  placed  there  by  the  brick- 
layers, and  could  be  detached  by  drawing  the  nails  and 
without  injury  to  the  articles  or  the  wall.  If  removed 
the  wall  would  be  exposed  which  is  partly  plastered, 
leaving  a  space  of  about  two  feet  in  the  wall  which  was 
not  plastered.  Necessarily  the  removal  of  such  chattels 
would  involve  a  finishing  of  the  walls  unless  like  articles 
were  procured  to  take  the  place  of  those  removed.  The 
record  is  quite  deficient  upon  the  important  question 
whether  or  not  the  articles  in  question  by  reason  of  the 
nature  of  the  same  were  intended  to  correspond  with  and 
properly  form  a  part  of  the  inner  surface  of  the  houses 
{Ward  v.  Kilpatrick,  85  N.  Y.  413)  or  in  any  manner 
contribute  to  the  support  of  the  building  or,  as  held  in 
the  Wood  Harmon  Warranty  Corporation  case  referred  to, 
if  removed  could  be  replaced  without  material  injury 
resulting  to  the  real  property.  The  fact  that  the  wall  at 
a  certain  point  was  not  completely  plastered,  while  a 
circumstance  to  be  considered,  is  not  determinative  of  the 
question  {McKeage  v.  Hanover  Fire  Ins.  Co.,  81  N.  Y. 
38),  especially  in  view  of  the  intention  of  the  vendor  and 
vendee  evidenced  by  the  conditional  bill  of  sale.  Upon 
a  new  trial  evidence  more  specific  and  complete  may  be 
adduced  which  will  enable  the  trial  justice  to  make  find- 
ings and  conclusions  in  accordance  with  the  facts  and  the 
principles  of  law  referred  to. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  McLaughlin, 
Crane  and  Elkus,  JJ.,  concur. 

Judgment  reversed,  etc. 


MEMORANDA 


OP 


Decisions  Rendered  Dueinq  the  Period  Embraced  in 

THIS   Volume, 


In  the  Matter  of  the  Apphcation  of  Joseph  E.  Tucker 
et  al.,  Appellants,  for  Payment  of  Accumulations  on  an 
Award  to  Unknown  Owners  Made  in  Proceedings  by  the 
Department  of  Public  Works  of  the  City  of  New  York 
to  Acquire  Lands  for  Park  Purposes. 

The  Chamberlain  of  the   City  of  New  York, 

Respondent. 

Matter  of  Tucker,  187  App.  Div.  502,  affirmed. 
(Argued  January  5,  1920;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  2,  1919,  which  affirmed  an  order  of 
Special  Term  denying  the  application  herein.  Petitioners 
were  life  tenants  of  lands  condemned  by  the  city  of  New 
York  in  1877.  They  then  accepted  a  gross  sum  in  pay- 
ment of  their  interest  in  the  land.  The  balance  of  award 
on  deposit  with  the  chamberlain  of  the  city  of  New  York 
to  the  credit  of  unknown  owners  (the  remaindermen)  has 
grown  to  an  amount  largely  in  excess  of  the  original  award. 
The  life  tenants  seek  in  this  proceeding  payment  to  them 
of  such  excess  accumulations  and  a  direction  that  further 
income  arising  from  the  amount  of  the  original  award  be 
paid  to  them.  The  Appellate  Division  held  that  having 
''  accepted  a  sum  certain  in  heu  of  his  right  to  an  annual 
income  from  the  property,  he  released  all  claims  to  any 
accumulations  by  way  of  income  on  the  fund;''  and  ''  he 
made  his  election  which  has  been  confirmed  by  an  order 
of  the  court  and  he  must  abide  by  it.'' 

James  Dunne  for  ai:)pellants. 
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William  P.  BurVy  Corporation  Counsel  (Joel  J.  Squier 
of  counsel),  for  respondent. 

Order  aiBrmed,  with  costs;  no  opinion. 
Concur:  Chase,  Collin,  Cardozo,  Pound,  Crane  and 
Andrews,  JJ.    Absent:  Hiscock,  Ch.  J. 


The  People  of  the  State  of  New  York  ex  rel.  General 
Chemical  Company,  Respondent,  v.  Jacob  A.  Cantor 
et  al.,  as  Commissioners  of  Taxes,  etc.,  of  the  City  of 
New  York,  Appellants. 

People  ex  rel.  General  Chemical  Co.  v.  Cantor^  188  App.  Div.  959, 
affirmed. 

(Argued  January  5,  1920;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Com't  in  the  first  judicial  depart- 
ment, entered  June  24,  1919,  which  affirmed  an  order  of 
Special  Term  reducing  assessments  on  the  relator's  real 
property  for  purpose  of  taxation  for  the  year  1918.  The 
Special  Term  was  called  upon  to  determine  what  change 
chapter  72G  of  the  Laws  of  1917,  as  amended  by  chapter 
271  of  the  Laws  of  1918,  made  in  the  taxable  status  of 
machinery  and  equipment  of  manufacturing  and  mercan- 
tile corporations  which  are  defined  as  real  estate  by  sub- 
division 6  of  section  2  of  the  Tax  Law,  and  whether  all  the 
equipment  and  machinery  of  the  relator,  other  than 
boilers,  etc.,  specifically  mentioned  in  section  219-J,  was 
entitled  to  exemption  as  personal  property.  The  Special 
Term  decided  upon  the  facts  presented  that  all  the  relator's 
machinery  and  equipment  other  than  the  boilers,  venti- 
lating apparatus,  elevators,  gas,  electric  and  water  power 
generating  apparatus  and  shafting,  was  exempt  from 
taxation  and  reduced  the  assessments  accordingly. 

William  P.  Burr,  Corporation  Counsel  {William  H. 
King  and  Eugene  Fay  of  counsel),  for  appellants. 

Louis  Dean  Speir  for  respondent. 

John  J,  O'Connor  and  James  M.  Vincent  for  Jacob 
Ruppert,  amicus  curicc. 
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Order  afRrmed,  with  costs:  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


In  the  Matter  of  the  Claim  of  Clementina  Balais, 
Respondent,  against  Brady  &  Gige  et  al..  Appellants. 

State  Industrial  Commission,  Respondent. 

Balais  v.  Brady  &  Gioe,  189  App.  Div.  408,  affirmed. 
(Argued  January  5,  1920;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  November  21,  1919,  unanimously 
affirming  an  award  of  the  state  industrial  commission 
made  under  the  Workmen^s  Compensation  Law.  Claim- 
ant's husband  was  killed  by  falling  into  the  hold  of  a 
vessel  upon  which  he  was  working.  Prior  to  the  filing  of 
the  claim  herein  the  present  claimant,  as  administratrix  of 
the  estate  of  her  decedent,  brought  an  action  in  the 
Supreme  Court  to  recover  for  the  death  of  the  intestate, 
in  which  action  she  w^as  defeated  upon  the  merits,  and  it  is 
now  urged  that  having  elected  to  sue,  the  claimant  has 
made  an  election  which  operates  as  a  bar  to  this  proceeding 
under  the  Workmen's  Comj)ensation  Law.  The  Appellate 
Division  held  that  the  election  of  an  administratrix 
cannot  be  a  bar  to  a  claim  on  behalf  of  the  individuals  who 
are  given  defmite  rights  under  the  statute. 

E,  C.  Sherwood,  William  B,  Davis  and  Amos  H.  Stepliens 
for  appellants. 

Charles  D,  Newto?i,  AUorneij-General  (C.  E,  Aiken  of 
counsel),  for  respondent. 

Order  aflirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrew^s,  JJ. 


508  MEMORANDA.  [Voi.  228. 

In  the  Matter  of  the  Claim  of  Annie  Salotar,  Respond- 
ent, against  F.  Neuglass  &  Co.  et  al.,  Appellants. 

State  Industrial  Commission,  Respondent. 

Salotar  v.   Neuglass  &  Co.,  188  App.  Div.  942,  modified. 
(Argued  January  5,  1920;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  19,  1919,  unanimously  affirm- 
ing an  award  of  the  state  industrial  commission  made 
under  the  Workmen's  Compensation  Law.  Claimant's 
son  died  from  the  results  of  a  fall  from  a  stepladder  he 
was  using  in  the  course  of  his  employment.  The  state 
industrial  commission  made  an  award  to  the  mother  on 
the  ground  that  she  was  a  dependent  based  upon  the 
actual  earnings  of  the  deceased.  About  one  year  there- 
after the  case  was  reopened,  additional  testimony  taken 
and  the  award  increased  on  the  ground  that  the  deceased, 
had  he  lived,  would  be  earning  more  than  at  the  time  of 
his  death. 

T,  Carlysle  JoiieSj  WilUarn  H.  Foster  and  James  B. 
Henney  for  appellants. 

Charles  D,  Newton ,  Attorney-General  {E,  C.  Aiken  of 
counsel),  for  respondent. 

Order  of  Appellate  Division  and  award  of  industrial 
commission  modified  so  as  to  provide  that  increase  in 
compensation  shall  not  take  effect  prior  to  October  16, 
1918,  and  so  modified  affirmed,  with  costs  to  appellants 
against  the  industrial  commission;  no  opinion. 

Concur:  Chase,  Collin,  Cardozo,  Crane  and 
xVndrews,  JJ.  Dissenting  and  voting  for  affirmance: 
Pound,  J.     Not  voting:  Hiscock,  Ch.  J. 
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In  the  Matter  of  the  Claim  of  Max  Abromowitz 
against  Hudson  View  Construction  Company 
et  al.,  Appellants. 

State  Industrial  Commission,  Respondent. 

Abromowitz  v.  Hudson  View  Construction  Co.,  188  App.  Div.  356, 
affirmed. 

(Argued  January  6,  1920;  decided  January  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  9,  1919,  afFirming  an  award  of  the  state  industrial 
commission  made  under  the  Workmen^s  Compensation 
Law.  Claimant,  while  removing  awnings  from  an  apart- 
ment house,  known  as  No.  885  Riverside  Drive,  New  York 
citj^,  owned  by  the  appellant  Hudson  View  Construction 
Company,  lost  his  balance  and  fell  from  the  third  floor  to 
the  ground,  sustaining  injuries.  Prior  to  the  accident 
claimant  had  been  employed  by  one  Feinberg.  The 
appellant  Hudson  View  Construction  Company  had 
several  thousand  awnings  which  they  wanted  removed 
from  their  several  buildings,  including  the  one  on  which 
claimant  was  injured,  and  applied  to  ]\Ir.  Feinberg  for  a 
man  to  remove  them.  Air.  Feinberg  testified  that  he  was 
asked  to  remove  the  awnings,  and  said  that  he  would 
recommend  a  man  who  would  take  down  all  their  awnings 
at  the  rate  of  ten  cents  apiece;  that  he  saw  the  claimant 
and  told  him  that  he  had  a  job  for  him  at  the  Hudson 
View  Construction  Company;  that  he  had  made  the  price 
ten  cents  apiece  and  that  he  should  go  and  look  over  the 
job  and  see  if  ho  would  take  it  on.  The  insurance  carrier 
for  the  Hudson  View  Construction  Company  took  the 
position  before  the  commission  that  they  were  not  hable 
for  two  reasons,  first,  that  the  claimant  was  not  in  the 
employ  of  the  Hudson  View  Construction  Company  as  an 
employee,  and  second,  that  claimant  was  an  independent 
contractor. 

John  N.  Carlisle  and  Alfred  W,  Andreirs  for  appellants. 
Charles  D,  Newton,  Attorncy-Gericral  (L\  C.  Aiken  of 
counsel),  for  res])ondent. 
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Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The 
City  of  New  York,  Respondent,  v.  Robert  H. 
Neville  et  al.,  as  Assessors  of  the  City  of  Yonkers, 
Appellants. 

People  ex  rel.  City  of  New  York  v.  Neville^  183  App.  Div.  799, 
affirmed. 

(Argued  January  6,  1920;  decided  January  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  12,  1918,  modifying  and  affirming  as  modified  a  final 
order  and  affirming  an  interlocutory  order  of  Special  Term 
reducing  an  assessment  for  taxation  upon  real  property 
owned  by  the  city  of  New  York  in  the  city  of  Yonkers! 
The  final  order,  among  other  reductions,  ordered  that  the 
assessment  of  the  parcel  designated  as  No.  100  Central 
Park  avenue  should  be  reduced  from  $7,094,650  to 
$1,496,106.  The  interlocutory  order  directed  that  the 
assessment  of  the  aqueducts  be  stricken  from  the  assess- 
ment roll  and  appointed  a  referee  to  hear  and  determine 
and  report  as  to  the  inequality  and  ovei'\^aluation  of  the 
remaining  assessments.  The  Appellate  Division  in  its 
opinion  held  that  the  Hill  View  reservoir  was  not  a 
storage  reservoir  but  was  used  to  regulate  the  volume  of 
the  flow  of  water  to  the  city  of  New  York  according  to 
the  demands  of  the  different  periods  of  each  day  and  as 
such  it  '^  constitutes  an  essential  part  of  the  aqueduct  ^' 
and  thus  is  excluded  from  taxation  by  section  480  of  the 
Greater  New  York  charter. 

William  A,  Walsh,  Corporation  Counsel,  for  appellants. 
William  P.  Burr,  Corporation  Counsel  (/.  /.  Beavdrias 
of  counsel),  for  respondent. 

Order  affinned,  with  costs;  no  opinion. 
Concur:  IIiscoc^k,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Ckaxi:  aiul  .Vxdrkws,  JJ. 
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In  the  Matter  of  Proving  an  Alleged  Codicil  to  the  Will 

of  William  C.  Harris,  Deceased. 
Mabel  H.  Morphy,  Appellant;  Frank  W.  Crandall  et 

al.,  as  Executors,  Respondents. 

Matter  of  Harris,  188  App.  Div.  950,  affirmed. 
(Argued  January  6,  1920;  decided  January  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  foui^th  judicial  department, 
entered  May  14,  1919,  modifying  and  affirming  as  modified 
a  decree  of  the  Chautauqua  Count}^  Surrogate's  Court 
admitting  to  probate  a  paper  propounded  as  a  codicil 
to  the  will  of  William  C.  Harris,  deceased.  The  codicil 
read  as  follows: 

^^  Know  All  Men  By  These  Presents,  that  I, 
William  C.  Harris,  of  Westfield,  Xew  York,  do  hereby 
make,  pubfish  and  declare  this  Codicil  to  my  Last  Will 
and  Testament. 

^^  First.  I  do  hereby  cancel  and  revoke  Articles 
Num})ered  Three  (3)  and  Five  (5)  of  my  said  Last  Will 
and  Testament. 

"  In  Witness  \Miereof,  I  have  hereunto  subscribed  my 
name  this  2()th  day  of  February  in  the  year  one  thousand 
nine  hundred  and  sixteen. 

''  WILLIAM  C.  HARRIS.'^ 

The  contestant  contended  that  there  was  nothing 
therein  to  show  to  what  particular  will  the  codicil  referred, 
•and  that  it  was,  therefore,  null  and  void. 

Frank'  C.  Ferguson  for  appellant. 
Arthur  B.  Ottaway  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,   Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
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In  the  Matter  of  the  Estate  of  Jacob  Allmann,  Deceased. 

Joseph  Eisenhauer,   as  Executor,   Appellant^  Joseph 

Allmann  et  al.,  Respondents. 

Matter  of  Allmann,  188  App.  Div.  998,  affirmed. 
(Argued  January  6,  1920;  decided  January  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  1,  1919,  which  affirmed  a  decree  of  the  Monroe 
County  Surrogate's  Court  surcharging  the  accounts  of 
the  executor  herein.  Prior  to  his  death  the  testator  sold 
a  farm  to  Eisenhauer  (the  executor  herein),  taking  back  a 
purchase-money  mortgage  containing  the  usual  clause 
that  the  principal  sum  should  become  due  upon  default 
in  payment  of  interest  for  thirty  days.  The  mortgage 
constituted  part  of  the  assets  of  testator's  estate.  Eisen- 
hauer defaulted  in  payment  of  interest  due  thereon  for 
more  than  thirty  days.  It  has  been  held  that  upon  such 
default  it  became  his  duty  to  collect  the  entire  principal 
sum  and  by  reason  of  his  failure  so  to  do  his  accounts  as 
executor  were  surcharged  for  the  amount  thereof. 

James  R.  Creary  for  appellant. 

George  V.  Fleckcnstein,  Herbert  J.  Menzie  and  Edward 
•  H.  Lamb  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


In  the  Matter  of  the  AppHcation  of  the  Batavia  Traction 
Company,  Respondent  and  Appellant,  for  a  Writ  of 
Certiorari. 

The  City  of  Batavia,  Appellant  and  Respondent. 

Matter  of  Batavia  Traction  Co.,  184  App.  Div.  926,  affirmed. 
(Argiied  January  6,  1920;  decided  January  20,  1920.) 

Cross-appeals  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  11,  1918,  which  reversed  an  order  of  Special 
Term  dismissing  a  writ  of  certiorari  to  review  an  assess- 
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ment  against  the  petitioner  for  street  paving  and  sustained 
said  writ  to  the  extent  of  reducing  the  said  assessment  as  to 
all  of  the  items  complained  of  except  that  for  engineering. 
The  relator  is  a  street  railway  company  and  is  required 
by  statute  to  pay  the  entire  expense  for  pa\dng  of  the 
street  between  its  tracks  and  two  feet  on  each  side  thereof. 
The  municipaUty  sought  to  charge  the  relator  not  only 
the  expense  of  paving  such  portion  of  the  street,  but  also 
with  the  five  items  of  expense  objected  to,  to  wit:  1. 
Engineering,  $985.32.  2.  Portion  of  interest  on  bonds, 
$1,085.14.  3.  Portion  of  cost  of  storm  water  sewer, 
$2,994.83.  4.  Portion  of  engineering  fees,  etc.,  storm 
water  sewer,  $549.46.  5.  Portion  of  cost  of  advertising, 
$37.22. 

Everest  A,  Judd  and  James  A,  Le  Senr  for  city  of 
Batavia,  appellant  and  respondent. 

George  W.  Watson  for  petitioner,  respondent  and 
appellant. 

Order  affirmed,  without  costs;  no  opinion. 
Concur:  IIiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  xVndrews,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Frank 
Irwin,  Respondent,  v,  Willlim  J.  Homer,  as  Agent 
and  Warden  of  Great  ]\Ieadow  Prison,  iVppellaiit. 

People  ex  rel.  Irwin  v.  Horner,  190  App.  Div.  8S7,  appeal  dismissed. 
(Argued  January  7,  1920;  decided  January  20,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  November  19,  1919,  which  affirmed 
an  order  of  Special  Term  sustaining  a  writ  of  habeas 
corpus  and  directing  the  release  of  relator  from  custody. 

Charles  D,  Newton ^  Attorney-General  {Henry  C  Hender- 
son of  counsel),  for  appellant. 
No  appearance  for  respondent. 

Appeal  dismissed;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
33 
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Dani-cl  W.  Lynch,  Appellant,  v.  Josephine  E.  Jones 

et  al.,  Respondents. 

Lynch  v.  Jones,  179  App.  Div.  613,  appeal  dismissed. 
(Submitted  January  12,  1920;  decided  January  20,  1920.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered 
January  23,  1918,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
reversing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  and  directing 
a  dismissal  of  the  complaint. 

The  motion  was  made  upon  the  ground  of  failure  to  file 

the  required  undertaking. 

Fred  A.  Robbins  for  motion. 
No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Mary  C.  Fleming,  as  Administratrix  of  Myron  Cleary, 
Deceased,  Respondent,  v.  The  New  York  Central 
Railroad  Company,  Appellant. 

Fleming  v.   N.  Y.  Central  R.  R.  Co.,  186  App.  Div.  930,  affirmed. 
(Argued  December  5,  1919;  decided  January  27,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  December  18,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff^s  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant.  The 
complaint  alleged  that  intestate  while  passing  along 
Broadway  in  the  city  of  Troy,  which  is  crossed  by  defend- 
ant's tracks  at  grade,  was  halted  by  a  long  train  of  cars 
which  extended  entirely  across  said  street  and  for  some 
distance  in  both  directions;  that  after  waiting  for  some 
time  he  was  invited  by  one  of  defendant's  servants  to 
pass  by  crossing  over  one  of  the  cars;  that  he  did  so  in 
safety  but  after  again  reaching  the  ground  he  caught 
his  foot  in  a  switch  of  an  adjoining  track  and  before  he 
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could  extricate  himself  was  struck  by  an  approaching 
engine  and  killed. 

William  L.  Visscher  for  appellant. 

Thomas  S.  Pagan  and  Abbott  H.  Jones  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The 
New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent,  v.  Egburt  E.  Woodbury  et 
al..  Constituting  the  State  Board  of  Tax  Commissioners, 
Appellants. 

People  ex  rel.  N.  Y,  C.  &  H.  R.  R.  R.  Co.  v.  Woodbury,  187  App. 
Div.  962,  affirmed. 

(Argued  January  7,  1920;  decided  January  27,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  March  12,  1919,  which  affirmed  an 
order  of  Special  Term  canceling  special  franchise  tax 
assessments  against  the  relator  in  the  city  of  Troy  based 
upon  ''  track  lengthwise  in  River  street  and  across  Monroe 
and  Madison  streets.^'  Relator  contended  that  at  the 
time  the  relator's  lessor  acquired  its  right  of  way,  the 
streets  named  in  the  assessment  were  not  in  existence 
as  public  highways;  that  the  railroad  company  was, 
therefore,  the  prior  occupant;  that  if  the  said  streets 
thereafter  became  public  highways  the  railroad  company 
did  not  by  reason  of  such  fact  become  the  owner  of  a 
special  franchise,  and  that  if  the  said  streets  were  at 
any  time  public  highways  they  had  ceased  to  be  public 
highways  because  of  the  fact  that  they  had  been  closed 
and  discontinued  for  a  period  of  more  than  six  years 
prior  to  the  date  of  making  assessment. 

Charles  D,  Neivton^  Attorneij-Generaly  for  State  Board 
of  Tax  Commissioners,  ai)pellants. 

Thomas  H.  Guy,  Corporation  Counsel  (G.  B,  Wellington 
of  counsel),  for  City  of  Troy. 
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George    H.    Walker,   and    Alexander    S.    Lyman    for 
respondent. 

Order  affirmed,  with  costs ;  no  'opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York  ex  rel. 
Town  of  Bedford  et  al..  Appellants,  v.  The  State 
Tax  Commission  et  al.  Respondents. 

People  ex  rel.  Town  of  Bedford  v.  State  Tax  Commission,  190  App. 
Div.  887,  affirmed. 

(Argued  January  7,  1920;  decided  January  27,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  12,  1919,  which  affirmed,  on  certiorari,  a 
determination  of  the  defendant  State  Tax  Commission, 
sustaining  an  appeal  taken  by  the  city  of  New  Rochelle 
from  the  1916  equalization  of  assessments  as  made  by 
the  board  of  supervisors  of  Westchester  county.  Relators 
contended  that  sections  175-178  of  the  Tax  Law  were 
unconstitutional,  and  that,  therefore,  the  state  tax  com- 
mission was  without  jurisdiction  to  hear  said  equalization 
appeal  or  make  a  determination  thereon. 

Henry  R,  Barrett  and  William  A.  Davidson  for  appellants. 

Charles  D,  Newton,  Attorney-General  {B.  C.  Turner 
of  counsel),  for  State  Tax  Commission  et  al.,  respondents. 

Charles  A.  Van  Auken  for  City  of  New  Rochelle, 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
George  W.  Vanderbilt,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appel- 
lant, V.  Edith  S.  Vanderbilt  et  al.,  as  Executors, 
Respondents. 

Matter  of  Vanderbilt,  187  App.  Div.  716,  aflfirmed. 
(Argued  January  7,  1920;  decided  January  27,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  5,  1919,  which  reversed  an  order  of  the  New  York 
County  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  George  W.  Vanderbilt,  deceased.  The 
question  involved  was  whether  an  amount  of  $65,000 
representing  notes  secured  by  mortgage  on  real  estate  in 
Washington,  D.  C,  was  a  proper  deduction  as  a  debt  from 
the  personal  property  of  the  decedent  in  the  state  of  New 
York  for  transfer  tax  purposes. 

Schuyler    C.    Carlton    and    Lafayette   B.    Qlcason    for 
appellant. 
Roy  C.  Gasser  and  Henry  B,  Anderson  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 

Annie  E.  Barnaby,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appel- 
lant; Mary  L.  Kirkman,  as  Executrix,  Respondent. 

Matter  of  Bar  nab  j/,  IS9  App.  Div.  929,  atfirnied. 
(Argued  January  7,  1920;  decided  January  27,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  7,  1919,  which  affirmed  an  order  of  the  New 
York  County  Surrogate's  Court  assessing  a  transfer  tax 
upon  the  estate  of  Annie  E.  Barnaby,  deceased.  The 
question  involved  was  whether  a  person  legally  adopted 
as  daughter  in  conformity  with  the  laws  of  the  state  of 
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New  York  by  a  decedent  was  entitled,  under  chapter  548 
of  the  Laws  of  1916,  being  sections  221  and  221-a  of  the 
Tax  Law,  to  an  absolute  exemption  of  $5,000  or  whether 
such  an  adopted  daughter  was  entitled  merely  to  such 
exemption  in  the  event  that  the  amount  she  received  was 
less  than  $5,000.  The  surrogate  held  that  she  was  abso- 
lutely entitled  to  the  exemption  notwithstanding  the 
amount  of  the  estate. 

Schuyler  C.  Carlton  and  Lafayette  B.  Gleason  for 
appellant. 

Frank  H.  Sincerbeaux  and  Arthur  H.  Indell  for 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

AsBURY  O.  Leonard,  Appellant. 

People  V.  Leonard,  189  App.  Div.  898,  affirmed. 
(Argued  January  8,  1920;  decided  January  27,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  October  31,  1919,  which  affirmed  a  judgment  of 
the  Court  of  Special  Sessions  of  the  city  of  New  York 
convicting  the  defendant  of  the  violation  of  section  116 
of  the  Sanitary  Code  of  the  city  of  New  York  in  manufac- 
tuting  and  selling  a  misbranded  drug. 

Charles  J,  TF.  Meisel  for  appellant. 

William  P.  Burr,  Corporation  Counsel  {John  F. 
O^Brien  and  William  A.  Walling  of  counsel),  for 
respondent. 

Judgment  affirmed;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
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Frank  B.  Townsend,  Appellant,  v.  Ezekiel  C.  Perry, 

et  al..  Respondents. 

Townsend  v.  Perry,  177  App.  Div.  415,  affirmed. 
(Argued  January  8,  1920;  decided  January  27,  1920.) 

Appeal  from  a  judgment  entered  May  17,  1917,  upon 
an  order  of  the  Appellate  Division  of  the  Suprenie  Court 
in  the  fourth  judicial  deparrment,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  at 
a  Trial  Term  after  certain  issues  of  fact  had  been  decided 
by  a  jury,  and  directing  a  dismissal  of  the  complaint. 
The  action  is  brought  to  recover  certain  real  and  personal 
property  of  which  one  Cyrenius  C.  Townsend  and  Mary 
J.  Townsend,  his  wife,  of  the  town  of  Jerusalem,  Yates 
county,  N.  Y.,  or  either  of  them,  died  seized  and  possessed, 
under  a  claim  of  ownership  thereof  asserted  by  plaintiff 
under  an  alleged  contract  between  the  Townsends  and 
plaintiff^s  mother,  made  in  1862,  whereby  plaintiff  was 
adopted  by  the  Townsends,  they  in  turn  agreeing,  in 
consideration  of  the  relinquishment  by  plaintiff's  mother 
of  all  claim  to  plaintiff,  that  the  latter  should,  upon  their 
decease,  inherit  all  their  property  and  estate,  if  they  died 
without  other  children,  and  that  if  lineal  descendants 
should  survive  them,  then  plaintiff  should  share  equally 
therein  with  such  descendants. 

;    James  0.  Sebring  and  Joseph  M.  Gazzam  for  appellant. 
Fred  A.  Rohbins  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Annie  S.  Duffy,  as  Administratrix  of  the  Estate  of  Wil- 
liam J.  Duffy,  Deceased,  Respondent,  v.  Andrew^  E. 
Kalbach,  as  Receiver  of  the  Second  Avenue  Rail- 
road Company,  Appellant. 

Duffy  V.   Kalbach,  ISG  App.  Div.  883,  affirmed. 
(Ar^ied  January  8,  1920;  decided  January  27,  1920.) 

Appeal  from  a  judgment  of  the  Appelliite  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
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November  14,  1918,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover  for 
the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant.  The 
intestate  was  chief  of  the  fire  department  of  the  city  of 
New  York.  While  responding  to  an  alarm  of  fire  the 
wagon  in  which  he  was  riding  was  struck  by  one  of 
defendant's  trolley  cars  and  the  intestate  was  thrown  out 
and  injured.  Intestate  apparently  recovered,  and  died 
sixteen  months  later.  Plaintiff  contended  and  offered 
testimony  tending  to  prove  that  death  was  due  to  lacera- 
tion of  the  brain  which  had  not  healed.  Defendant 
contended  that  there  was  no  evidence  to  sustain  the  finding 
of  the  jury  that  the  decedent  was  free  from  contributory 
negligence,  or  its  finding  that  the  defendant's  motorman 
was  guilty  of  negligence;  that  there  was  no  real  evidence 
to  establish  that  the  decedent's  death,  on  May  5, 1913,  was 
due  to  any  injuries  sustained  by  him  in  the  accident  on 
January  5*  1912.  On  the  contrary,  the  evidence  estab- 
hshed  that  the  plaintiff's  death  was  due  to  heart  failure, 
and  not  to  cerebral  pressure  due  to  the  accident,  and  that 
the  trial  court  erred  in  its  instruction  to  the  jury  as  to 
the  nature  of  the  connection  which  the  plaintiff  was 
required  to  establish  between  the  accident  and  the 
decedent's  death. 

Charles  H.  Tuttle,  Carl  E.  Peterson  and  Charles  E, 
Chalmers  for  appellant. 

Lyman  A.  Spalding,  M.  L.  Malevinsky  and  Ambrose 
F,  McCabe  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hlscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
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a  determination  of  the  Appellate  Term  reversing 
a  judgment  of  the  Municipal  Court  of  the  city  of  New 
York  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint.  Plaintiff  sued,  as 
beneficiary,  to  recover  on  an  insurance  poUcy  of  $1,000, 
written  by  the  defendant  on  the  life  of  her  daughter.  The 
complaint  alleged  the  issuance  of  the  policy,  the  insured's 
death  and  due  performance  of  all  conditions  of  the  poUcy 
contract,  except  as  to  furnishing  proofs  of  death,  which 
the  defendant  is  alleged  to  have  waived.  The  answer 
denied  all  liability  under  the  policy  and  alleged  that  in  her 
written  application  for  the  insurance  and  in  her  answers 
to  the  defendant's  medical  examiner  which  formed  a  part 
of  her  application,  the  applicant  made  material  misrepre- 
sentations as  to  her  physical  condition  and  her  medical 
and  insurance  history ;  that  she  agreed  with  the  defendant 
that  her  said  representations  were  full,  complete  and 
true,  that  they  were  material  to  the  risk,  and  that  the 
defendant  should  rely  and  act  upon  them;  that  in  reUance 
upon  the  truth  of  her  said  representations  the  defendant 
was  induced  to  and  did  make  and  deliver  the  poUcy  in 
question;  and  that  upon  the  discovery  of  the  true  facts 
the  defendant  promptly  elected  to  rescind  and  did  rescind 
the  contract  and  for  the  purpose  of  restoring  the  status 
quo  tendered  return  of  all  it  received  under  it,  with  interest. 

Joseph  W.  Ferris  and  Jonah  J.  Goldstein  for  appellant. 
Louis  H.  Cooke  and  Jaines  H,  Mcintosh  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  McLaughlin, 
and  Andrews,  JJ.;  Hogan,  Pound  and  Elkus,  JJ.,  vote 
for  modification  granting  a  new  trial. 


John  C.  Tomlinson,  Respondent,  v,  George  G.  Moore, 

Appellant. 

Tomlinson  v.  Moon\  1S4  A  pp.  Div.  936,  affirmed. 
(Argiiod  January  13,  1920;  decided  January  27,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
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department,  entered  June  26, 1918,  unanimously  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  at  a  Trial  Term  without  a  jury.  Plaintiff  and 
defendant  with  others  were  members  of  a  syndicate. 
Plaintiff  brought  suit  against  defendant  to  compel  him 
to  account  and  pay  over  his  share  of  the  profits.  The 
action  was  settled  by  a  written  agreement  whereby  it  was 
agreed  that  plaintiff  was  to  assign  to  defendant  all  of  his 
interest  in  the  syndicate  profits  and  defendant  was  to 
pay  plaintiff  $50,000  in  cash  and  give  him  four  promissory 
notes  for  $50,000,  each  payable  in  one,  two,  three  and  four 
years.  The  notes  did  not  bear  interest  but  under  a 
separate  provision  of  the  agreement  it  was  provided  that 
if  prior  to  the  maturity  of  the  last  note  the  property  of  the 
syndicate  was  disposed  of  interest  at  six  per  cent  on  all 
the  notes  should  be  paid  by  defendant.  Plaintiff  alleged 
that  the  property  was  so  disposed  of  and  sued  for  the 
accrued  interest. 

Charles  H,  Tuttle,  Julien  T.  Davies  and  Brainard  Tolles 
for  appellant. 

D-Cady  Herrick  and  Alfred  C,  Coxe,  Jr.,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.   J.,    Collin,  Hogan,  Pound, 
McLaughlin,  Andrew^s  and  Elkus,  J  J. 


In  the  Matter  of  the  Application  of  the  Corporation 
Counsel  of  the  Cit^^  of  New  York  for  the  Appoint- 
ment of  Commissioners  of  Estimate  and  Assessment  to 
Determine  Compensation  to  Owners  for  the  Closing  of 
Portions  of  William  and  North  William  Streets  in  the 
Borough  of  Manhattan. 

The  City  of  New  York,  Appellant  and  Respondent; 

John  V.  Black  et  al..  Appellants. 

Zinsser  Realty  Company  et  al.  Respondents. 

Matter  of  Corporation  Counsel  of  City  of  New  York,    188   App.    Div. 
668,  appeal  dismisst  d. 

(Argued  January  7,  1920;  decided  January  30,  1920.) 

Appeal  from  an  order  of  the  Appellate  Di\^sion  of  the 
Supreme  Court  in  the  fii'st  judicial  department,  entered 
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September  8,  1919,  which  affirmed  an  order  of  Special 
Term  confirming  the  report  of  commissioners  of  estimate 
and  assessment  in  the  above-entitled  proceeding.  It  was 
contended  that  the  appeal  brings  up  for  review  only  the 
confirmation  of  the  report  of  the  tribunal  duly  appointed 
to  assess  the  damage  caused  by  closing  streets,  and  that 
reports  of  such  commissioners  and  orders  confirming 
them  cannot  be  reviewed  by  this  court. 

William  P.  BurVy  Corporation  Counsel  {Joel  J.  Squier 
of  counsel),  for  city  of  New  York,  appellant  and 
respondent. 

Ralph  L,  Baldwin  for  John  V.  Black  et  aJ.,  appellants, 
and  Amalie  Wolfram  et  al.,  respondents. 

James  U,  Deering  and  James  J.  Dunn  for  Zinsser 
Realty  Company  et  al.,  respondents. 

Appeal  dismissed,  with  costs,  on  authority  of  Matter  of 
Comrs,  of  Central  Park  (50  N.  Y.  493) ;  Matter  of  Board  of 
Street  Opening  &  Improvement  (111  N.  Y.  581);  Matter  of 
Board  of  Street  Opening  &  Improvement  (133  N.  Y.  436) ; 
Matter  of  Dept.  of  Public  Parks  (85  N.  Y.  459),  and  Matter 
of  Southern  Boulevard  R.  R,  Co,  (143  N.  Y.  253) ;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Irving  J.  Wolf,  Respondent,  v.  ^tna  Accident  and 
Liability  Company  of  Hartford,  Connecticut, 
Appellant. 

Wolf  V.  ^tna  Accident  &  Liability  Co.,  183  App.  Div.  409,  aflanned. 
(Argued  January  13,  1920;  decided  January  30,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  May  31,  1918,  which  affirmed  a 
determination  of  the  Appellate  Term  reversing  a  judg- 
ment of  the  City  Court  of  the  city  of  New  York  in  favor 
of  defendant  entered  upon  an  order  setting  aside  a  verdict 
in  favor  of  plaintiff  and  directing  a  dismissal  of  the 
complaint,  and  directed  reinstatement  of  the  verdict. 
The  action  was  to  recover  upon  a  policy  insuring  plaintiff 
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against  loss  .by  burglary,  larceny  or  theft.  Plaintiff 
alleged  that  he  placed  a  loose  diamond,  wrapped  in  tissue 
paper,  in  a  jar  on  a  shelf  in  his  kitchen,  from  which  it  was 
feloniously  abstracted  by  some  person  imknown  to  plain- 
tifif.  Defendant  contended  that  there  was  no  evidence  to 
show  that  the  article  in  question  was  lost  through  the 
commission  of  burglary,  larceny  or  theft. 

Joseph   L.    Prager   and    Edward    C.   0.    Thomas  for 
appellant. 
George  Wolf  and  7.  Gainsburg  for  respondent. 

Judgment  affirmed,  ^^lth  costs;  no  opinion. 
Concur:  Hiscock,   Ch.   J.,   Collin,   Hogan,   Pound, 
Andrews  and  Elkus,  JJ.    Not  voting:  McLaughlin,  J. 


Charles  E.  Quincey  et  al,  as  Executors  of  Adolph  H. 
BoRMAN,  Appellants,  v.  Joseph  H.  Emery,  Respondent. 

Quincey  v.  Emery,  187  App.  Div.  930,  affirmed. 
(Argued  January  14,  1920;  decided  January  30,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Coui't  in  the  first  j  udicial  depart- 
ment, entered  February  18,  1919,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term.  Borman  &  Co.,  the 
head  of  wliich  firm  was  Adolph  H.  Borman,  the  plaintiffs' 
testator,  were  stockbrokers  in  the  city  of  New  York. 
That  firm,  at  different  times,  opened  accounts  in  its  books 
designated  therein  as  follows:  J.  H.  Emery,  F.  C.  Emery, 
F.  C.  Emery  ''  No.  2,'^  E.  H.  Clift,  C.  A  Bickford,  J.  H. 
Emery ''  B,''  J.  H.  Emery  "  H,^'  J.  H.  Emery  "  Special." 
The  alleg;ed  claims  of  Borman  &  Co.  were  assigned  to 
Adolph  H.  Borman,  who  was  the  original  plaintiff.  He 
died  in  August,  1915.  The  defendant  is  sought  to  be 
charged  in  this  action  wdth  responsibility  for  all  of  the 
above  accounts.  Two  causes  of  action  are  alleged:  One, 
that  all  of  these  accounts  were  the  defendant's  own 
personal  accounts;  and,  two^  that  there  had  been  an 
account  stated  which  embraced  all  of  the  debit  balances 
of  these  several  accounts. 
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Jacob  7.  Berman  for  appellants. 

Charles  E.  Rushmore  and  Louis  Werner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  His  cock,   Ch.  J.,   Collin,   Hogan,   Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Theodore  Dixon,  Appellant. 

(Argued  January  14,  1920;  decided  January  30,  1920.) 

Appeal  from  a  judgment  of  the  Supreme  Court  ren- 
dered June  18,  1919,  at  a  Trial  Term  for  the  county  of 
Bronx,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

James  J.  FitzGerald  and  Albert  H.  Vitale  for  appellant. 
Francis    Martin ,    District    Attorney    {Charles    B.  Mc- 
Laughlin and  Albert  Cohn  of  counsel),  for  respondent. 

Judgment  of  conviction  affinned;  no  opinion. 
Concur:  His  cock,   Ch.   J.,   Collin,   Hogan,   Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


Mary  R.  Potter,  as  Administratrix  with  the  Will 
Annexed  of  John  J.  Morley,  Deceased,  Appellant,  v. 
Albert  E.  Sager  et  al..  Respondents. 

Potter  V.  Sager,  184  App.  Div.  327,  affirmed. 
(Argued  January  15,  1920;  decided  January  30,  1920.) 

Appeal  from  a  judgment  entered  December  14,  1918, 
upon  an  order  of  the  Appellate  Di\dsion  of  the  Supreme 
Court  in  the  fom'th  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  and  directing  judgment 
in  accordance  with  findings  of  fact  and  conclusions  of  law 
as  modified  by  said  iVppellate  Division.  The  action  was 
to  foreclose  a  mortgage  on  real  property.  The  answer 
alleged  p^uiial  payment  and  a  tender  of  the  balance  due. 
It  appeared  that  plaintiff,  who  was  a  non-resident  of  the 
city  where  the  property  was  situated,  employed  an  agent 
who  for  some  years  collected  the  interest  on  the  mortgage 
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and  accounted  therefor  to  plaintiff.  Defendants  alleged 
and  proved  that  they  had  paid  to  said  agent  a  part  of  the 
principal  and  an  amount  due  for  interest  which  he  had 
failed  to  pay  over  to  plaintiff.  These  payments  were 
made  by  checks  payable  to  the  agent^s  own  order  and 
were  cashed  by  the  bank  upon  which  they  were  drawn. 
The  Special  Term  held  that  said  checks  did  not  con- 
stitute payments  upon  the  mortgage.  The  Appellate 
Division  held  that  the  giving  of  the  checks  payable  to 
the  agent  constituted  payment  from  the  time  that  they 
were  cashed  in  due  course. 

Eugene  Van  Voorhis  for  appellant. 

Hiram  R,  Wood  and  Richard L,  Saunders  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  of  Hubbs,  J., 
below. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
]\IcLaughlin,  Andrews  and  Elkus,  J  J. 


Sey^vigur   W.    Bonsall,    Respondent,    v,    Beatrice    C. 

Shiverick,  Appellant. 

Bonsall  v.  Shiverick,  186  App.  Div.  958,  affirmed. 
(Argued  January  15,  1020;  decided  January  30,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Di\dsion  of  the  Supreme  Court  in  'the  second  judicial 
department,  entered  January  31,  1919,  unanimously 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term.  The 
action  was  to  compel  specific  performance  of  an  alleged 
contract  to  reconvey  real  property.  The  trial  court 
found  that  the  plaintiff  conveyed  the  premises  in  question 
to  the  defendant  in  reliance  upon  her  proixiise  and  agree- 
ment that  she  would  take  and  hold  the  title  in  trust  for 
the  plaintiff  and  at  any  time  thereafter  upon  the  plain- 
tiff's request  would  reco^ivey  to  the  plaintiff  or  to  any 
person  designated  by  him;  that  the  plaintiff  promised 
the  defendant  and  agreed  with  her  that  she  should  be 
put  to  no  expense  in  and  about  the  carrying  charges  of 
said   property;    that   he   would   pay   all    taxes   thereon. 
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together  with  any  payments  necessary  upon  a  certain 
mortgage  upon  which  was  due  the  sum  of  $20,000  which 
was  then  a  hen  upon  the  aforesaid  lands  and  subject 
to  which  the  aforesaid  conveyance  was  made.  The  court 
further  found  that  the  plaintiff,  in  reUance  upon  said 
agreement,  paid  the  taxes  upon  said  lands,  Ukewise  the 
interest  upon  the  aforesaid  mortgage,  and  ^'  duly  performed 
all  the  conditions  of  the  aforesaid  agreement  on  his  part 
to  be  performed;''  that  before  the  commencement  of  this 
action  the  plaintiff  demanded  of  the  defendant  a  recon- 
veyance and  tendered  to  her  for  execution  a  quitclaim 
deed,  but  that  the  defendant  refused  to  execute  said 
deed  or  reconvey  said  lands. 

Frank  A .  Gay  nor  and  John  Thomas  Smith  for  appellant. 
Adam  K,  Strieker  and  Abraham  Benedict  for  respondent 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


Imperial    Products    Company,    Inc.,    Respondent,    1;. 
Capitol  Chemical  Company,  Appellant. 

Imperial  Products  Co.  v.  Capitol  Chemical  Co,,  187  App.  Div.  599. 
affirmed. 

(Submitted  January  16, 1920;  decided  January  30, 1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  May  26,  1919,  reversing  a  deter- 
mination of  the  Appellate  Term  which  reversed  a  judg- 
ment of  the  City  Court  of  the  city  of  New  York  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirming 
said  City  Court  judgment.  The  action  was  brought  to 
recover  damages  for  breach  of  contract  of  sale  entered 
into  between  the  parties  pursuant  to  which  the  defendant 
agreed  to  deliver  to  the  plaintiff  one  car  of  standard 
white  napthalene  flakes  in  barrels  or  paper  Uned  boxes 
at  eight  cents  per  pound  f.  o.  b.  West  EUzabeth,  N.  J., 
prompt  shipment  from  defendant's  plant  at  Birming- 
ham, Ala.     In  the  complaint  plaintiff  alleged  that  it  was 
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ready,  willing  and  able  to  pay  for  the  goods,  but  defendant 
refused  to  deliver  the  same.  At  the  trial  it  was  estab- 
lished that  the  plaintiff  tendered  a  certified  check  in 
payment  for  the  goods,  but  demanded  the  right  to 
inspect  the  same  before  payment.  The  defendant  insisted 
on  its  right  to  receive  the  check  in  exchange  for  a  bill 
of  lading  without  inspection.  The  trial  court  charged 
the  jury  that  plaintiff  was  entitled  to  inspection.  The 
question  involved  in  this  appeal  was  whether,  under  the 
circumstances  disclosed,  plaintiff  was  entitled  to  inspect 
the  merchandise  before  paying  for  the  same. 

Francis   X,  Carmody  for  appellant. 

Goodman  Block  and  Milton  Mayer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,   Ch.  J.,   Collin,   Hogan,   Pound, 
]\IcLaughlin,  Andrews  and  Elkus,  J  J. 


City  of  Syracuse,  Appellant,  v.  Florence  W.  Cook 

et  al..  Respondents. 

City  of  Si/racuse  v.  Cook,  187  App.  Div.  578,  affirmed. 
(Argued  January  21,  1920;  decided  January  llO,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Di\'ision  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  May  16,  1919,  unanimously  afRraiing 
a  judgment  in  favor  of  defendants  entered  upon  a 
dismissal  of  the  complaint  by  the  court  on  trial  at  Special 
Tenn.  By  the  action,  the  plaintiff  sought  to  have 
removed,  as  an  alleged  street  encroaclimeiit,  twent^^-nine 
feet  in  depth  of  a  six-story  stone  and  brick  building 
extending  along  the  west  line  of  South  Salina  street,  in 
the  city  of  Syi*acus(\  N.  Y.,  a  distance  of  one  hundred 
and  ninety-six  feet.  The  complaint  alleged  that  South 
Salina  street  at  the  point  in  question  was,  and  for  more 
than  one  hundred  years  had  been,  a  public  street  ninety- 
nine  feet  in  width;  that  the  fee  thereof  was  in  the  plain- 
tiff or  in  the  Peo})lo,  and  that  the  plaintiff  held  the  same 
in  trust  for  the  general  public;  and  tliat  the  defendant 
Florence  Wright  ('ook  asserted  and  claimed  title  to  the 
34 
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west  twenty-nine  feet  of  said  street  and  had  incumbered 
the  same  with  buildings  and  structures.  The  answer 
admitted  that  she  claimed  title  to  said  twenty-nine  feet 
and  that  there  were  permanent  buildings  and  structures 
thereon,  and  denied  all  of  the  other  allegations  in  said 
complaint  set  forth;  and,  amongst  other  things  alleged 
that  during  all  the  time  set  forth  in  the  complaint,  said 
street  has  been  and  still  is  not  exceeding  seventy  feet  in 
width  at  said  point.  The  Appellate  Division  held  that 
the  bounds  of  the  highway  now  known  as  Salina  street 
never  included  the  premises  in  question. 

Stewart  F,  Hancock,  Corporation  Counsel  {Frank  Hopkins 
of  counsel),  for  appellant. 

Daniel  A.  Pierce,  Charles  C.  Cook  and  William  A. 
MacKenzie  for  respondents. 

Judgment  affirmed,  wdth  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


City  of  Syracuse,  Respondent,  i\  Charles  E.  Cooney 

et  al.,  .\pi)ellants. 

City  of  Sijracuse  v.  Coonry,  LSo  Apj).  Div.  903,  affirmed. 
(Argued  January  21,  1920;  decided  January  30,  1920.) 

Appi:al,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  September  5,  1918,  unanimously 
affirmiiig  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  en  trial  at  S])ecial  Term.  The  com- 
plaint alleged  that  South  Salina  street,  in  front  of  defend- 
ant's premises,  for  more  than  one  hundred  years  prior  to 
the  commencement  of  this  action  had  been  a  public 
street  ninety-nine  feet  in  width,  dedicated  to  the  public 
for  street  purposes,  and  that  since  the  incorporation  of 
the  plaintiff  it  had  been  one  of  the  public  streets  of  the 
city;  that  in  LS98  defendant  Heffron  wrongfully  took 
from  the  heirs  of  l^aniel  Becker,  who  had  no  title  thereto, 
a  conversance  including  in  its  description  a  strip  of  land 
twenty-nine  for t  wide  along  the  westerly  side  of  South 
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Salina  street;  that  the  defendants  Cooney  and  Wallace 
had  incumbered  said  strip  with  permanent  structm*es, 
and  claimed  title  thereto,  and  asked  judgment  directing 
Cooney  and  Wallace  to  remove  said  buildings,  restraining 
them  from  obstructing  said  street,  and  correcting  the 
deed  to  the  defendants  Cooney  and  Wallace  and  the 
mortgages  held  by  defendants  Heffron  and  Britcher,  by 
excluding  said  strip  of  land  from  their  respective  descrip- 
tions. The  answer  alleged  that  Salina  street  at  the  point 
in  question  was  but  seventy  feet  in  wddth.  The  trial 
court  held  that  when  defendants^  original  grantor  acquired 
title  the  street  had  been  mapped  ninety-nine  feet  wide 
and  that  consequently  they  had  no  title  to  the  strip  in 
question. 

David  F,  Costello  and  Ceylon  IL  Lewis  for  appellants. 
Stewart  F,  Hancock,  Corporation  Counsel  {Frank  Hopkins 
of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
V,  Chester  D.  Cantine,  Appellant. 

(Argued  January  12,  1020;  decidoil  February  24,  1920. 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
June  28,  1919,  at  a  Trial  Term  for  the  county  of  Dutchess, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
mm'der  in  the  first  degree. 

Alexander  C  Dow  and  Eaii  Hawley  for  appellant. 
Raymond    E,    Aldrich    and     Edward     K.    Haas     for 
respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,   Collin,   Hogan,   Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 
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ViRA  Cornell,  Respondent,  v.  Seymour  W.  Bonsall, 

Appellant,  Impleaded  with  Others. 

Cornell  v.  Bonsall,  187  App.  Div.  904,  affirmed. 
(Argued  January  15,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  29,  1919,  affirming  two  judg- 
ments in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term.  The  action  was  for  an 
accounting  by  the  defendant  as  to  moneys  intrusted  to 
him  as  agent  of  the  plaintiff,  of  which  moneys,  or  of  some 
of  them,  it  was  alleged  he  made  unauthorized  and  unratified 
investments,  principally  in  the  stock  of  certain  corpora- 
tions. It  was  alleged  that  the  defendant  absolutely 
controlled  such  corporations  as  the  principal  owner  of 
the  capital  stock  thereof,  and  in  fact  that  they  were  but 
his  creatures,  used  for  the  purposes  of  his  own  particular 
business.  It  was  alleged  that  the  investments  were  not 
made  in  the  interest  of  the  plaintiff,  but  in  order  to  appro- 
priate the  moneys  for  the  use  and  benefit  of  the  defendant 
through  those  corporations,  and  that  the  property  was 
thus  employed  with  the  knowledge  of  said  corporations 
and  through  the  collusion  of  them  with  the  defendant. 
It  was  also  alleged  that  the  defendant  used  a  considerable 
sum  of  money  to  purchase  land  from  himself.  It  was 
alleged  that  the  defendant  became  the  stepfather  of  the 
plaintiff  while  she  was  a  little  child;  that  thereafter  the 
defendant  acted  in  loco  parentis  towards  her;  that  plaintiff ^s 
mother  died  when  plaintiff  was  nine  years  old,  and  that 
thereafter  she  regarded  the  defendant  as  if  her  father, 
and  extended  to  him  lier  trust  and  confidence,  while  he  in 
turn  exerciscnl  ])areMlal  authority  and  care  towards  her; 
and  that  such  was  the  relation  until  1915.  It  is  alleged 
that  in  1913,  wlion  she  became  of  age,  her  property  was 
transferred  to  lier  and  to  the  defendant,  and  that  on  that 
day  defendant  obtained  possession  and  control  of  the 
property  by  reason  of  her  trust  and  confidence  in  him 
and  in  her  reliance  upon  his  word  that  he  would  properly 
care  for  the  property  for  her. 
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Abraham  Benedict  and  Adam  K,  Strieker  for  appellant. 
John  F.  Brennan  and  Frank  A .  Gaynor  for  respondent. 

Judgments  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


Edward  M.  Neary,  Respondent,  v.  George   J.  Gould 
et  al.,  x\ppellants,  Impleaded  wiih  Others. 

Neary  v.  Gould,  181  App.  Div.  986,  affirmed. 

(Argued  January  16,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered,  January  25,  1918,  unanimously 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  originally  instituted 
against  the  defendants  Gould,  Ramsey,  Fitzgerald  and 
about  sixty  other  defendants,  all  of  whom  were  members 
of  the  Pittsburgh  and  Toledo  Syndicate,  of  which  Gould, 
Ramsey  and  Fitzgerald  were  managers,  to  enforce  an 
indemnity  agreement  executed  by  the  latter  as  the 
managers  of  the  syndicate  to  save  harmless  the  American 
Trust  Company  of  Pittsburgh  against  liability  incurred  or 
to  be  incurred  as  a  surety  on  condemnation  bonds  executed 
on  their  request  by  the  trust  company.  The  respondent 
has  succeeded  to  the  rights  of  the  trust  company,  by 
agreement.  At  the  close  of  the  plaintiff's  case  the  referee 
dismissed  the  complaint  against  all  of  the  parties  other 
than  Gould,  Ramsey  and  .Fitzgei*ald,  holding  that  the 
managers  of  the  syndicatcvhad  no  power  to  bind  its  mem- 
bers by  contract.  H(^  subsequently  dismissed  the  com- 
plaint against  the  defendant  Guy  Richards,  executor  of 
Louis  Fitzgerald,  doceased,  although  one  of  the  syndicate 
managers,  holding  that  the  indemnity  agreement  consti- 
tuted the  joint  undertaking  of  t-lie  syndicate  managers 
and  that  there  was  no  cause  of  action,  therc^.fore,  against 
the  defendant.  Richai'ds,  as  executor,  in  tlie  absence  of 
proof  that  tlu^  sui'viving  j)ai'ties,  Gould  and  Ramsey, 
who  wei'o  lield  to  ))(>  personally  liahl(\  \v(M'(^  iiisolv(Mit  or 
unable  to  pay. 
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William  Wallace,  Jr,,  and  H,  J.  Wolff  for  appellants. 

Irwin  Untermeyer,  Samuel  Untermeyer  and  Louis 
Marshall  for  respondents. 

M,  Linn  Bruce  and  Edward  W.  Harris  for  Geraldine  F. 
Adee,  amicus  curice. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  i\NDREWs  and  Elkus,  JJ. 


In  the  Matter  of  the  Accounting  of  Nathaniel  Curtis, 

as  Administrator  of  Philip  Curtis,  Deceased. 
William    W.  Caswell,    Appellant;  Mary  0.  Curtis, 

Respondent. 

Matter  of  Curtis,  188  App.  Div.  470,  affirmed. 

(Argued  January  19,  1920;  decided  February  24,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Coui't  in  the  first  judicial  department,  entered 
June  13,  1919,  which  modified  and  affirmed  as  modified  a 
decree  of  the  New  York  County  Surrogate's  Court  judi- 
cially settfing  the  accounts  of  the  administrator  of  Philip 
Ciu'tis,  deceased.  By  the  modification  a  claim  of  the 
divorced  wife  of  the  deceased  for  accrued  aUmony  was 
allowed  as  a  preferred  claim  against  his  estate. 

Albert  F.  Jaeclcd,  Bridgham  Curtis  and  Joseph  A. 
Nickerson  for  appellant. 

Thomas  F.  Galvin  for  respondent. 

Frederick  P.  Schenck  and  William  H,  Osborne  for 
administrator. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 
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The  People  of  the  State  of  New  York,  Respondent, 
V.  George  A.  Stevens  et  al,  Appellants. 

People  V.  Witherhcc,  17S  App.  Div.  308,  aT.nuod. 
(Argued  January  19,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  May  21,  1917,  which  affirmed  an  order  of 
Special  Term  vacating  and  setting  aside  a  judgment 
heretofore  entered  in  this  action  together  with  the  stipu- 
lation and  agreement  upon  which  the  said  judgment  was 
entered  and  certain  deeds  executed  pursuant  to  such 
judgment.  On  October  7,  1904,  this  action  was  com- 
menced by  the  plaintiff  against  the  defendants  for  posses- 
sion of  1,531  acres  in  lot  5  of  the  Wiiitoface  IVIoimtain 
tract  in  North  Elba,  Essex  county,  X.  Y.  The  action 
was  prosecuted  in  the  name  of  the  People  by  the  then 
forest,  fish  and  game  commissioner.  On  December  20, 
1904,  the  parties,  by  an  agreement  signed  by  the  forest, 
fish  and  game  commissioner  and  the  defendants,  settled 
the  act-ion.  By  the  settlement  it  was  agreed  that  the 
defendants  should  take  judgment  dismissing  the  complaint 
and  adjudging  them  to  be  the  owners  of  787  acres  in  the 
south  part  of  the  lot..  The  defendants  were  to  convey  to 
the  People  the  balance  of  the  lot  and  tlui  defendants  w^ere 
also  to  convey  to  the  People  other  tracts  of  land  in  Essex 
county.  An  order  and  judgment  caiTying  out  the  terms 
of  the  agi'eement  were  made  and  filed  March  14,  1905. 
The  balance  of  t.h(^  lot  and  other  lands  in  Essex  county 
were  conveyed  to  \[  ^  i\H)ple.  The  Appellate  Division 
held  that  the  sti  a   and  judgment   were  void   as 

attempting  to  disi;  :  .^f  lands  belonging  to  the  forest 
preserve. 

The  following  questions  were  certified:  ^^  First.  Were 
the  stipulation  and  ihe  judgment  entered  thereon  illegal 
as  matter  of  law?  Second.  Are  anv  valid  interests  shown 
of  thiixl  part.ic^s  pn^judiced  by  the  vacat.ing  of  said  stipula- 
tion and  judgment,  and,  if  so,  does  that  make  the  judg- 
ment of  this  coiu't  erroneous?  " 
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Patrick  J.  Tierney  and  George  N.  Ostrander  for 
appellants. 

Charles  D,  Newton,  Attorney-General  (William  T, 
Moore  of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  first  question  certified 
answered  in  the  affirmative;  second  question  in  the  nega- 
tive; no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Crane  and  Elkus,  J  J.    Not  sitting:  McLaughlin,  J. 


Metropolitan  Trust  Company  of  the  City  of  New 
York,  Appellant,  v.  Long  Acre  Electric  Light  and 
Power  Company,  Respondent,  Impleaded  with  Others. 

Metropolitan  Trust  Co.  of  N.  Y.  v.  Long  Acre  EL  L.  &  P.  Co,^ 
184  App.  Div.  156,  affirmed. 

(Argued  January  19,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  August  23,  1918,  unanimously 
affirming  a  judgment  in  favor  of  defendant  entered  upon 
a  dismissal  of  the  complaint  by  the  court  on  trial  at  Special 
Term  in  an  action  to  foreclose  a  mortgage  made  by  the 
defendant  Long  Acre  Light  and  Power  Company  to 
secm-e  an  authorized  issue  of  $1,000,000  of  first  mortgage 
bonds,  of  which  SoOO,000  par  value  are  issued  and  out- 
standing. The  trial  coui't  found  that  the  mortgage 
constituted  a  vaHd  hen  on  the  property  therein  described 
and  that  coupons  representing  installments  of  interest  or 
portions  thereof  maturing  October  15,  1907,  to  October 
15,  1912,  inclusive,  aggregating  $96,800,  were  outstanding 
and  unpaid.  It  furtluM-  found  as  a  conclusion  of  law  that 
the  i)rincipal  of  the  outstanding  bonds  was  not  due,  and 
as  the  defendant  Long  Acre  Company  deposited  in  court 
the  anioimt  of  interest  found  due  to  the  date  of  the  trial 
the  complaint  was  dismissed. 

Arthur  H.  Van  Rnnit  for  appc^llant. 
Julius  F.  Workum  for  res])()n(lent. 
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Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  J  J. 


Halbert  B.  Warren,  Appellant,  v.  Rose  Werther, 
Doing  Business  under  the  Trade  Name  of  ''  Produce 
Exchange  Baths  ''  and  under  the  Name  of  ''  Estate 
OF  Jean  E.  Werther/^  Respondent. 

Warren  v.  Werther,  182  App.  Div.  783,  affirmed. 
(Argued  January  19,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment,  entered  March  20,  1918,  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  directing  a  dismissal 
of  the  complaint  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  of  the  defendant.  The  defendant 
conducted  a  bathing  establishment  in  the  city  of  New  York 
wherein  what  are  commonly  known  as  ''  Turkish  ''  baths 
were  provided  for  the  public  for  a  compensation.  On 
April  13,  1916,  the  plaintiff  entered  the  defendant's 
premises,  prepared  himself  for  the  bath  and  was  directed 
to  the  hotroom  which  he  entered,  and  according  to  his 
testimony  conversed  for  a  few  moments  with  some  other 
bathers  who  were  there,  then  sat  down  in  a  chair  and 
became  imconscious,  recalling  nothing  beyond  that.  He 
estimated  the  time  during  which  he  sat  in  the  hotroom 
before  he  became  unconscious  as  from  ten  to  fifteen  min- 
utes. The  hotroom  was  furnished  with  chairs  along  its 
side,  with  a  strip  of  cloth  or  rug  in  front  thereof,  the 
balance  of  the  floor  being  of  white  marble.  Wlien  plain- 
tiff was  removed  to  the  outer  room  bv  one  of  the  attend- 
ants  he  was  burnt  on  the  forehead,  ej^elids,  right  arm, 
body  and  limbs.  The  case  was  submitted  to  the  jury  on 
two  theories  of  negligence:  First.  That  plaintiff  was  enti- 
tled to  reasonable  protection  and  j-easonably  sufficient 
attendance  and  attention  from  tlu^  defendant,  such  as  a 
person  of  ordinary  prudence  engagc^d  in  such  a  business 
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would  supply  for  a  patron.  Second.  That  the  floor  of  the 
hotroom  was  not  sufficiently  covered  and  that  it  was 
negligent  not  to  have  the  whole  floor  thereof  protected  by 
carpets  or  rugs.  The  Appellate  Division  held  that  upon 
the  w^hole  case  there  was  no  theory  upon  which  defendant 
could  be  held  liable  for  negligence. 

Ira  L.  Anderson  and  Woidell  P.  Barker  for  appellant. 
James  B,  Henney  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


National  Aniline  and  Chemical  Company,  Respondent, 
V,  Henry  Leerburger  et  al.,  Doing  Business  under  the 
Firm  Name  of  Leerburger  Bros.,  Appellants. 

National  Aniline  ct*  Chemical  Co.  v.  Leerhiirger,  186  App.    Div.  886, 
affirmed. 

(Argued  January  19,  1920;  decided  Februarj^  24,  1920.) 

•  Appeal,  by  perniission,  from  a  judgment  of  the  Appel- 
late DiA'ision  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  Deceml^er  17,  1918,  unanimously 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  bv  the  court.  The  action  was  to  recover 
the  contract  price  of  goods  sold  and  delivered  by  the  firm 
of  S.  X.  &  Ci.  De  Pasquale  Say  a,  of  Alessina,  Italy,  to  the 
defendants.  Plaintiff's  evidence  tended  to  show  that  the 
members  of  said  firm  perished  simultaneously  in  the 
Ales-^ina  earth(|u.ake  of  December  28,  1908,  and  that  the 
plaintiff  is  llio  assignee  of  their  only  next  of  kin  to  whom 
under  the  laws  of  Italy  their  claim  passed.  Defendants 
claimed  thai  the  plaintiff's  pleading  and  proofs  were 
fatally  defective. 

Everett  V.  Ahholt  for  appellants. 

James  A,  Bcha  and  John  J.  Cunneen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    IIiscock,  Ch.  J.,  Chase,  Hogan,  Cakdozo, 
?v1('Lai^(;hlin,  Ckank  and  Elkus,  JJ. 
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John  Wanamaker,  New  York,  Inc.,  et  al.,  Respondents, 
V.  Otis  Elevator  Company,  Appellant.  (Action 
No.  2.) 

John  Wanamaker y  New  York,  Inc.,  v.  Otis  Elevator  Co.,  186  App.  Div. 
661 ;  188  App.  Div.  978,  modified. 

(Argued  January  20,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  two  judgments  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  13,  1919,  and  June 
12,  1919,  respectively,  unanimously  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court 
at  a  Trial  Term  without  a  jury.  This  action  is  to  recover 
from  the  defendant  the  loss  and  damages  sustained  by  the 
plaintiffs  by  reason  of  actions  brought  by  certain  persons, 
to  wit,  Rachel  R.  Dutcher,  Margaret  Mack  and  J.  Stewart 
Mack  against  the  plaintiff  Wanamaker  for  injuries  occa- 
sioned by  the  fall  of  its  passenger  elevator  in  its  department 
store  in  New  York  city.  The  plaintiff  alleged  that  the 
elevator  fell  because  of  the  inadeciuao}'  and  insufiieiency 
of  certain  supporting  appliances  which  ]3rokG  because 
they  were  negligently  and  wrongfully  constructed  and 
installed  by  the  defendant,  ak hough  it  had  undertaken 
to  install  such  as  would  be  sufficient  and  adec^uate. 

Charles  A,  Boston  and  John  Giujion  Boston  for  appellant. 
Frank  Verner  Johnson  for  resporidents. 

Judgments  modified  by  reducing  recover}^  in  favor  of 
the  assurance  company  to  $(),Go2.1S  and  interest  from 
April  5,  1916,  and  as  so  modified  affirmed,  without  costs 
to  either  party,  on  opinion  of  ITogan,  J.,  in  Wanamaker  v. 
V.  Otis  Elevator  Co.  (228  N.  Y.  192). 

Concur:  Hiscock,  Ch.  J.,  Chase,  IIoGiVN,  McLaugh- 
lin and  Elkus,  JJ.  Cardozo,  J.,  concurs  in  result. 
Dissenting  from  modification:  Crane,  J. 
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John  Wanamaker,  New  York,  Inc.,  Respondent, 
V.  Otis  Elevator  Company,  Appellant.  (Action 
No.  3.) 

Wanamaker y  New  Yorky  Inc,,  v.  Otis  Elevator  Co.j  187  App.  Div.  956; 
188  App.  Div.  978,  afiarmed. 

(Argued  January  20,  1920;  decided  February  24,  1920.) 

Appeal,  by  permission,  from  two  judgments  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  13,  1919,  and  June  12, 
1919,  respectively,  unanimously  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury.  The  action  is  to  recover  from 
the  defendant  the  moneys  paid  by  the  plaintiff  in  the 
settlements  of  certain  actions  brought  against  it  by  persons 
who  had  sustained  injuries  occasioned  by  the  fall  of  one  of 
its  passenger  elevators  in  its  department  store  in  New  York 
city.  It  was  alleged  that  the  elevator  fell  solely  because  of 
negligent  and  faulty  construction  thereof  by  defendant. 

Charles  A,  Boston  and  John  Guyton  Boston  for  appellant. 
Frank  Verner  Johnson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Chautauqua  Planing  Mill  Company,  Respondent,  v. 
Frederick  S.  Lyke,  as  Trustee  in  Bankruptcy  of 
Mitchell,  Farrell,  Adrian,  Inc.,  et  al..  Defendants, 
North  Side  Bank  of  Brooklyn  et  al.,  Appellants,  and 
NoRWALK  Lock  Company  et  al..  Respondents. 

Chautauqua  Planing  Mill  Co.  v.  North  Side  Bank  of  Brooklyn,  181 
App.  Div.  933,  affirmed. 

(Argued  Januan.-  20,  1920;  decided  February  24,  1920.) 

Appeal  from  so  much  of  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  4,  1918,  as  affirms  such  part  of  a 
judgment  at  Special  Term  as  adjudged  that  the  defendant 
Nortli  Side  Bank  was  entitled  only  to  tJie  sum  of  $29,000 
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from  a  fund  constituting  final  payments  on  a  certain 
contract  between  Mitchell,  Farrell,  Adrian,  Inc.,  and  the 
city  of  New  York,  for  the  erection  of  pubUc  school  No.  50 
in  the  borough  of  Brooklyn,  New  York  city.  The  action 
was  brought  to  foreclose  a  mechanic's  lien  filed  by  the 
plaintiff  against  moneys  due  and  to  become  due  upon  said 
contract  between  Mitchell,  Farrell,  Adrian,  Inc.,  and  the 
city  of  New  York.  The  defendant  and  appellant  North 
Side  Bank  of  Brooklyn  claimed  by  virtue  of  two  assign- 
ments from  Mitchell,  Farrell,  Adrian,  Inc.,  of  moneys  due 
and  to  grow  due  on  said  building  contract.  The  defendant 
and  appellant  United  States  Fidelity  and  Guaranty 
Company  was  the  siu'cty  on  undertakings  given  to  dis- 
charge the  mechanics'  liens  filed  by  the  plaintiff  and  other 
lienors  who  are  parties  to  the  action. 

Alfred  G,  Reeves  and  Joseph  A.  Cahill  for  appellants. 
Frank  M.  Avery  for  plaintiff,  respondent. 
M.  Carl  Leinne  for  Norwalk  Lock  Company,  defendant, 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Conciu*:    IIiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Harry  Ertischek,  Appellant,  v.  New  Hampshire  Fire 
Insurance  Company  of  Manchester,  Respondent. 

Ertischek  v.  New  Hampshire  Fire  Ins.  Co,  of  Manchester,  179  App. 
Div.  <S27,  amrruod, 

(Argued  January  22,  1920;  deeidc^d  February  24,  1920.) 

Appeal,  by  pei-mission,  from  an  order  of  the  Appellate 
Division  of  the  Supi-enie  Court  in  the  first  judicial  depart- 
ment, entoi'od  ()ctol)or  20,  1917,  reversing  a  determination 
of  the  Appi^llaie  Tctri  which  reversed  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of 
defendant  and  affirming  said  Mmiicipal  Court  judgment. 
The  action  was  to  recover  upon  a  policy  of  fire  insui^ance. 
The  material  defense  was  that  the  assui'cd  kept,  used  and 
allowed  benzine  on  the  insured  premises  without  the 
permission  of  the  company,  in  violation  of  the  clause  of 
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the  standard  policy  which  provided  that  "  This  entire 
policy,  unless  othermse  provided,  by  agreement  endorsed 
hereon  or  added  hereto,  shall  be  void  *  *  *  if  (any 
usage  or  custom  of  trade  or  manufacture  to  the  contrary 
notwithstanding)  there  be  kept,  used  or  allowed  on  the 
above  described  premises,  benzine,"  etc. . 

David  Goldstein  for  appellant. 

Frederic  C  Pitcher  and  Walter  H.  Pollak  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Howard  Hayes,  Respondent,  v.  Thomas  Lacy,  Appellant. 

Hayes  v.  Lacij,  111  App.  Div.  O.IO,  appeal  dismissed. 
(Submitted  Januarj'  22,  1920;  decided  February  24,  1920.) 

Appi]al  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  Alarch  24,  1917,  unanimously  affirming  a  judg- 
ment in  favor  of  pUiintiff  entered  upon  a  verdict  in  an 
action  for  maUcious  prosecution. 

Clayton  I.  Miller  and  Ross  L,  Simons  for  appellant. 
Louis  C.  Rowe  and  George  W.  Davis  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Conciu-:    IIiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
AIcLai  GiiLix,  CuANE  and  Elkus,  JJ. 


Ad a:\is-Flanig  an  Co:mpaxy,  on  Behalf  of  Itself  and  Other 
Creditors,  Ap]:)ellaut,  v.  Fkancesco  Di  Donato  et  al., 
Defendants,  and  Aniello  Baselice,  Respondent. 

Adaffis-FInnigan  Co.  v.  Di  Doiialo,  ISO  App.  Div.  342,  afi&rmed. 
(Siil)TniUed  Jaiiiiar\-  2;>,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgiuont  of  the  Appellate  Division  of 
the  Supremo  (^ourt  in  the  first  judicial  department, 
entered  Decemb.or  19,  1917,  affirming  a  judgment  in  favor 
of  defendant,  respondent,  cntei-ed  upon  a  dismissal  of  the 
complaint  b}^  the  coiu^t  at  Special  Term,  the  case  having 
been  submitted  upon  an  agi'eed  statement  of  facts.     The 


N.  Y.  Rep.]  MEMORANDA.  543 

action  was  brought  under  the  Bulk  Sales  Act  (L.  1914, 
ch.  507),  the  question  being  whether  the  plaintiff  was  a 
creditor  of  defendant,  respondent,  on  the  9th  day  of 
September,  1915,  when  he  vsold  and  disposed  of  a  certain 
junk  business  then  owned  by  him,  wdthin  the  meaning  of 
the  act.  The  said  defendant  was  accommodation  indorser 
on  a  series  of  promissory  notes  payable  at  different  times, 
some  of  which  became  payable  after  he  sold  his  business. 
The  trial  court  held  that  the  liability  of  the  defendant  was, 
at  the  time  of  the  sale,  contingent,  except  as  to  the  notes 
which  were  then  due  and  unpaid,  and  contingent  liabiUties 
are  not  covered  by  the  act. 

J.  Philip  Van  Kirk  and  John  Kadel  for  appellant. 
William  Greenthal  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  (  h.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Emanuel    Halpern,    Appellant,    v.    Languock  Eros. 

Company,  Respondent. 

Halpern  v.  Langrock  }h-n^\  Co.,  180  App.  Div.  92<S,  affirmed. 
(Submitted  January  'j;i,  1920;  decided  Fel)ruary  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  d(Miartment, 
entered  Januarj^  2,  191S,  affirming  a  judgnu^iu  In  favor  of 
defendant  entered  upon  a  verdict  directed  l-y  the  coiiri.  in 
an  action  to  recover  for  breach  of  an  allege^]  couli-act  of 
employment  wlien^by  defendant  agreed  to  e.'.ijVH^v  plain- 
tiff as  engra\TT  and  die  sinker  for  th(^  tcTtu  of  three  and 
one-half  y(^'irs,  counueucin^'  August  2V),  11)12,  at  the  wages 
of  fifteen  dollars  per  week  for  the  first  six  months,  sixteen 
dollars  per  week  for  the  second  six  moutlis,  seventeen 
dollars  per  week  for  the  third  six  montlis,  eighteen  dcllars 
per  week  for  the  fourth  six  months,  nineteen  doUars  per 
week  for  the  fifth  six  months  and  twenty-one  dollars  per 
week  for  the  sevc^nlh  six  months  of  such  period  of  employ- 
ment, and  whereby  defendant  promised  and  agieed  to 
pay  plaintiff,  and  whereby  plaintiff  was  to  receive,  at  the 
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end  of  three  years,  an  additional  sum  of  two  dollars  for 
each  week  of  said  three  years,  if  he  remained  in  defendant's 
employ  for  that  period.  The  complaint  alleged  that 
plaintiff  accepted  said  promise  and  agreement  and  was 
ready,  wilUng  and  able  and  offered  to  enter  upon  and 
render  the  services,  and  tendered  the  same,  but  defendant 
refused  to  avail  itself  of  such  services,  discharged  plaintiflf 
and  refused  to  allow  him  to  enter  upon  the  employment. 
The  amended  answer  was  practically  a  general  denial. 

Jacob  Manheim  and  Louis  Pleshet  for  appellant. 
M.  Carl  Levine  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ 


Edward  W.  Norris,  Appellant,  v.  Emanuel  J.  Myers, 

Respondent. 

Norris  v.  Myers,  177  App.  Div.  906,  affirmed. 
(Argued  January  23,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
March  6,  1917,  unanimously  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  coiu't  at  a  Trial  Term.  Plaintiff  brought 
suit  to  have  defendant  made  "  a  quasi  trustee ''  for  plain- 
tiff's benefit  to  the  extent  of  $2,500  for  professional  legal 
services  rendered  t>o  the  Breakwater  Construction  and 
Engineering  Coni])any  and  fastened  upon  a  hen  foimd  in 
defendant's  behalf  l)y  the  United  States  District  Court  in 
the  bankru})tcy  proceedings  against  such  company. 
Phiintiff  chiinied  that,  the  special  master  included  the 
amount  duo  liiru  in  the  defendant's  Hen  and  that  the 
transfer  of  the  licMi  by  defendant  to  the  representatives  of 
the  First  National  Bank  of  Cleveland  rendered  him 
personally  liable^  to  the  plaintiff.  The  answer  denied 
liability  and  pleaded  payment  by  the  successor  company 
of  the  bankrupt,  and  a  satisfiict.ion  and  release  of  the 
claims  in  controversy  by  the  plaintiff. 
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Horace  L.  Cheyney  for  appellant. 
Gordon  S.  P.  Kleeberg  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Moses    H.    Magnus,    Appellant,    v.    Royal    Jewelry 
Manufacturing  Company,   Respondent. 

Magnus  v.  Royal  Jeicelry  Mfg.  Co.,  180  App.  Div.  891,  affirmed. 
(Submitted  January  23,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
October  30,  1917,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term  in  an  action  to  recover  for  an  alleged 
breach  of  a  contract  of  employment,  whereby  defendant 
employed  plaintiff  as  a  traveling  salesman  and  agi^eed  to 
advance  $250  a  month  to  him,  beside  traveling  expenses 
not  exceeding  $60  a  week;  it  was  also  provided  that 
^'  All  such  advances  shall  be  charged  against  his  commis- 
sions and  if  the  commissions  actuallv  earned  shall  not 
equal  the  amount  of  such  advances  jMagnus  agrees  to 
reimburse  the  company  therefor.  Six  months  after  date 
either  party  shall  have  the  right  to  discontinue.  If  the 
total  sums  advanced  for  drawing  account  and  commissions 
shall  exceed  the  total  commisvsions  actually  earned,  the 
company  shall  have  the  right  to  discontinue  such  advances 
until  the  total  commissions  actuall}^  earned  shall  equal  the 
total  amount  advanced."  The  complaint  stated,  as  the 
first  cause  of  action,  the  substance  of  the  contract,  and 
that  he  w^orkcd  thereunder  from  January  1,  1914,  till 
August  28,  1914,  but  was  not  paid  salary  for  the  months 
of  May,  June,  July  and  August,  1914,  the  $1,000  due 
therefor,  except  $437.50,  and  demanded  the  $562.50 
balance.  The  second  cause  was  that  on  August  27,  1914, 
he  was  unwai'rantably  discharged,  ^\dthout  cause,  in 
violation  of  the  contract,  and  was  thereafter  refused 
suppUes,  advances,  etc.,  to  his  damage  in  the  sum  of  $4,000. 
35 
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Jacob  Manheim  and  Louis  Pleshet  for  appellant. 
Meier  Steinbrinkj  Frank  E.  Johnson^  Jr.,  and  Abraham 
Levy  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  J  J. 


Louis  Fontanella,   Respondent,   v.   The   New  York 
Central  Railroad  Company,  Appellant. 

Fontanella  v.  N.  Y.  Central  R.  R.  Co.,  186  App.  Div.  588,  affirmed. 
(Argued  January  26,  1920;  dt'cided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
April  24,  1919,  modifying  and  affirming  as  modified  a 
judgment  in  fa\^or  of  plaintiff  entered  upon  a  verdict  in 
an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of 
defendant.  The  complaint  alleged  that,  having  been 
injured  while  in  defendant's  employ,  the  plaintiff  was 
taken  to  an  emergency  hospital  maintained  by  defendant 
upon  its  premises,  and  to  which  it  required  that  all  injured 
employees  should  be  taken.  There  being  no  physician 
there,  he  was  allowed  to  remain  for  over  an  hour,  without 
treatment  or  rehef.  In  consequence  of  that  delay  the 
open  wound  upon  his  right  thigh  became  so  seriously 
infected  that  it  was  afterwards  found  necessary  to 
amputate  the  leg. 

William  Mann  and  Alexander  S.  Lyman  for  appellant. 
William  G.  Cooke  and  Hoicard  0.  Wood  for  respondent. 

Judgment  affirmed^  with  costs;  no  opinion. 
Concur:    Hiscoc  k,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  J  J. 
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Margaret  Nodwell,  Respondent,  v.  New  York  Rail- 
ways Company,  Appellant. 

Nodwell  V.  N.  F.  Railways  Co.,  182  App.  Div.  886,  reversed. 
(Argued  January  27,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  28,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  b}^ 
plaintiff  through  the  negligence  of  defendant.  On  the 
15th  day  of  JMarch,  191G,  plaintiff,  respondent,  while 
crossing  Lexington  avenue,  from  the  northwest  side  to 
the  northeast  side,  was  run  into  and  struck  down  by  a 
north-bound  Lexington  avenue  car  operated  by  the 
defendant.  She  testified  that  on  the  night  of  the  accident 
she  alighted  from  a  south-bound  Lexington  avenue  car, 
at  the  northwest  side  of  Lexington  a^'enue  and  Twenty- 
third  street,  New  York  city,  and  desired  to  board  a  west- 
bound Twenty-third  street  car  for  the  purpose  of  proceed- 
ing to  the  West  Twenty-third  street  ferry;  that  she 
proceeded  to  cross  Lexington  avenue  from  the  northwest 
towards  the  northeast  corner,  and  before  so  doing  looked 
both  north  and  south,  after  she  alighted  from  the  said 
car,  and  seeing  no  car  approaching,  she  proceeded  further, 
and  when  she  was  in  between  the  north  and  south-bound 
tracks  of  the  Lexington  avenue  division  of  the  defendant's 
railway  she  looked  again,  and  seeing  no  car,  proceeded 
further,  and  when  she  had  stepped  a  short  distance  on  the 
north-bound  tracks  and  while  in  between  the  two  rails  of 
the  north-bound  tracks  she  saw  a  fight,  and  then  was 
struck  by  the  said  north-})ound  car. 

B.  H.  Ames  and  James  L.  Quaekeiihush  for  appellant. 
Joseph  Speisei'  and  Millon  Speiscr  for  respondent. 

Per  Curiam,  We  tliink  that  in  the  absence  of  evidence 
of  the  layout,  of  the  tracks  and  the  nature  of  the  curve, 
if  any,  along  which  the  defendant's  car  was  approach- 
ing, the  plaintiff  failed  to  establish  her  freedom  from 
contributory  negligence. 
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The  judgments  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Pound  and  Crane, 
JJ.,  concur;  Cardozo  and  Andrews,  JJ.,  not  voting. 

Judgments  reversed,  etc. 


William  Nodwell,  Respondent,  v.  New  York  Rail- 
ways Company,  Appellant. 

Nodxvell  V.  N.  Y.  Railways  Co.,  182  App.  Div.  887,  reversed. 
(Argued  January  27,  1920;  decided  February  24,  1920.) 

• 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  28,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  loss  of  services  of  plaintiff^s  wife  resulting  from  personal 
injuries  alleged  to  have  been  received  by  her  through  the 
negligence  of  defendant,  in  that  she  was  run  down  by  one 
of  its  cars  while  she  was  crossing  Lexington  avenue  at  its 
intersection  with  Twenty-third  street  in  the  borough  of 
Manhattan. 

jB.  H,  Ames  and  James  L,  Quackenbush  for  appellant. 
Joseph  Speiser  and  Milton  Speiser  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  authority  of  Nodwell  v.  N,  F.  Railways  Co. 
(228  N.  Y.  547);  no  opinion. 

Concur:  His  cock,  Ch.  J.,  Chase,  Collin,  Pound, 
and  Ckane,  J  J.    Not  voting:  Cardozo  and  Andrews,  JJ. 


Benjamin  L.  Herman,  Appellant,  v.  Walter  S.  Roberts, 

Respondent. 

Herman  v.  Roberts,  ISO  App.  Div.  S90,  affirmed. 
(xVrgued  January  27,  10"2();  dc  (^ided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  9,  1917,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  an  order  of  the  court  at  a  Trial 
Term  setting  aside  a  verdict  in  favor  of  plaintiff  and  direct- 
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ing  a  dismissal  of  the  complaint.  The  action  was  brought 
by  plaintiff  as  assignee  to  recover  for  certain  machinery 
sold  and  delivered;  for  certain  work,  labor  and  services 
rendered,  and  for  certain  moneys  disbursed  for  the 
account  of  defendant  as  undisclosed  principal.  Defend- 
ant contended  that  plaintiff  incurred  the  indebtedness 
himself,  in  his  own  name,  after  attempting  to  negotiate 
for  a  corporation  in  which  he  and  the  defendant  were 
jointly  interested  and  that  the  credit  was  extended  to  him 
alone,  the  defendant  never  having  appeared  in  the 
transaction. 

Michael  Potter  and  Edward  Potter  for  appellant. 
Frank  M.  Roosa  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrew^s,  JJ. 


Catherine  Lauffer,  Respondent,  v.  Thomas  Downes, 

Appellant. 

Lauffer  v.  Doivjie^,  ISl  App.  Div.  327,  affirmed. 
(Argued  January  28,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  A])pellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  December  11,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  for  malicious 
prosecution  and  false  imprisonincnt.  Plaintiff's  testi- 
mony tended  to  show  that  while  on  her  way  home  with 
her  husband  she  was  without  cause  arrested  by  the 
defendant  in  a  public  street  of  the  city  of  New  York, 
taken  to  a  police  station  and  there  cliara,(Hl  with  soliciting 
for  the  purpose  of  prostitution  and  locked  uj)  over  night. 
The  answer  denied  the  material  allegations  of  the  com- 
plaint and  set  forth  that  the  defendant  was  "'  a  pohce 
officer  of  the  city  of  New  York  and  that  any  and  all  of 
the  acts  complained  of  by  the  i)laintiff  h(^r(Mn  wvw  done 
by  this  dc^fendant  in  tlie  piMiorniancc^  of  his  duties  as  such 
police  officer  and  wen*  done  without  malice  and  with 
reasonable  cause  pursuant  to  law." 
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William  P.  Burr,  Corporation  Counsel  {William  B, 
Carswell  of  counsel)  for  appellant. 

Charles  A,  Oberwager  and  Benjamin  Krauss  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cakdozo, 
Pound,  Crane  and  Andrews,  J  J. 


Henry  Arnow,  Respondent,  v,  Carmel  Realty  Com- 
pany, Appellant. 

Arnow  v.  Carmel  Realt./  Co.,  177  App.  Div.  899,  affirmed. 
(Argiied  January  28,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  Februaiy  23,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  compel  specific  performance 
of  an  alleged  contract  for  the  sale  of  real  property.     The 
complaint  alleged  tliat  one  Anna  Yanover  entered  into 
an  agreement  with  the  defendant  in  writing  for  the  sale 
of  certain  farm  land  located  in  the  county  of  Richmond, 
city  of  New  York,  comprising  some  forty  acres;  that  this 
contract  was  assigned  bj^   said  Anna  Yanover  to  one 
Samuel  Seinfel,   and  by  Seinfel    to    the    plaintiff;   that 
subsequently  the  date  for  closing  title  was  adjourned, 
the  plaintiff  at  that  time  paying  $500  on  accoimt  of  the 
purchase  priee.  and  thereafter  the  closing  date  was  again 
adjourned,   a  fuilher  sum  of  SoOO  being  then  paid  on 
account    of    the    i)urch[ise    price.     The    complaint    then 
alleges  tliat  on  the  [uljourned    closing  day  the  plaintiff 
tendered  the  Ixalanee  of  the  piu'chase  price,  but  that  the 
defendant  failed  to  convey  said  premises  by  a  proper  deed, 
as  provided  for  in  said  ai;Teeiuent.     Demand  was  made  for 
a  decree  of  s])ecirK'  |)iM\^\)rmaiK'e  of  said  agreement,  or,  in 
the   alteruati\'v\    for  money   (laniaf>,es   consisting  of  the 
payments  ii-ad(^  on  .*if'('v)uiit  of  i]\i'  ])u/eliase  price  and  the 
expensc^s  eiitailoii  Ik  ic^trciiinjj,-  the  iiilo  to  the  premises  in 
question.     The  deft  ;iclaui,  in  its  answer,  denied  that  it 
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refused  to  complete  the  said  contract  or  that  the  plaintiff 
suffered  damage. 

/.  Maurice  Worinser,  Max  Monfried  and  William  Macy 
for  appellant. 

David  VorhauSj  Charles  Goldzier  and  Simon  Pollock 
for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Mary  M.  Murtha,  Respondent,  v.  New  YoRit  Homeo- 
pathic Medical  College  and  Flower  Hospital, 
Appellant. 

Murtha  v.    N.    Y.  Homeopathic  Medical  College  &  Flower  Hospital, 
183  Api).  Div.  8SG,  affirmed. 

(Argued  January  28,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  ]\Iarch  15,  1918,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  bj^  the  court. 
The  action  was  to  recover  damages  for  personal  injuries 
sustained  in  a  collision  between  a  taxicab  in  which  the 
plaintiff  was  riding  and  a  motor  ambulance  owned  by  the 
defendant,  claiming  that  such  collision  was  due  to  the 
negligence  of  the  driver  of  said  ambulance.  The  defend- 
ant alleged  as  a  defense  that  it  was  a  charitable  organiza- 
tion engaged  in  the  maintenance  of  a  hospital  for  the  aid 
and  care  of  the  indigent  sick  and  injured,  and  that  on  the 
occasion  of  this  accident  the  ambulance  in  question  and 
its  driver  were  not  in  the  service  of  the  defendant,  but  in 
the  service  of  the  board  of  ambulance  service  of  the  city 
of  Nevr  York,  assisting  in  the  performance  of  certain 
governmental  duties  imposed  upon  that  board  by  the 
statutes  of  this  state,  and  that  for  this  reason  this  defend- 
ant may  not  l)e  held  responHil)le  for  the  negligence  of  the 
driver  undei*  the  rule  of  respondent  sirperior, 

Frank'  Vermr  Johnson  and  A}nos  H.  Stephens  for 
a})U(^llant. 

Martiti   Contxoj  and  Edwin    N.  Moore  for  respondent. 
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Judgment  affirmed,  with  costs,  on  opinion  of  Cardozo, 
J.,  in  Murtha  v.  Homeopathic  Medical  College  &  Flower 
Hospital  (228  N.  Y.  183). 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


WiLLMM  H.  Barnard  et  al.,  Appellants,  v.  Noah  H. 

SwAYNE  et  al.,  Respondents. 

Barnard  v.  Swayne,  180  App.  Div.  361,  affirmed. 
(Argued  January  29,  1920;  decided  February  24,  1920.) 

Appeal  from  a  judgment  entered  January  23,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department  reversing  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  and  directing  judg- 
ment in  favor  of  defendants  upon  new  findings.  The 
action  was  to  enforce  a  restrictive  agreement  entered  into 
between  the  plaintiffs  and  the  defendants'  predecessors  in 
title  whereby  it  was  contended  that  defendants  were 
restricted  in  the  use  of  their  premises  to  **  private  dwellings, 
not  to  exceed  two  in  number,  each  constructed  for  one 
famil}^  only,  and  one  stable. '^  The  judgment  at  Special 
Term  granted  an  injunction  restraining  the  conducting 
and  continuing  of  a  school  for  girls  upon  the  said  premises. 
The  Appellate  Division  dissolved  the  injunction  and 
directed  a  dismissal  of  the  complaint. 

WilUatn  L.  Woodward  for  appellants. 
Henry  A.  Prince  for  Noah  H.  Swayne  et  al,  respondents. 
Clarence    R.    Freeman    and    Clarence     U.    Carruth   for 
Florence  De  (1.  Sliaw,  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  New 
York  Central  and  Hudson  River  Railroad  Com- 
pany et  al.,  Appellants,  v.  The  Public  Service  Com- 
mission OF  THE  State  of  New  York,  Second  District, 
Respondent. 

In  the  Matter  of    the  Application   of   Frontier   and 
Western  Railroad  Company,  Respondent. 

(Submitted  January  26,  1920;  decided  February  24,  1920.) 

Motion  for  re-argument.     (See  227  N.  Y.  248.) 

Edward  IF.  Hatch  for  motion. 

George  Clinton^  Morris  C.  Spratt,  William  W.  Rann, 
Edward  T.  White,  opposed. 

Per  Curiam,  The  first  proposition  upon  which  is 
rested  the  motion  for  re-argument  is  the  one  that  we  erred 
in  holding  in  effect  that  the  route  prescribed  by  the 
public  service  commission  involved  the  location  of  a 
terminus  several  hundred  feet  from  the  one  specified  in 
the  articles  of  incorporation. 

On  the  original  argument,  various  appellants  argued  at 
length  that  this  had  been  done  and  stated  the  facts 
whereon  such  contention  was  based.  In  addition  the 
Appellate  Division  in  the  opinion  handed  down  wdth  the 
decision  (171  App.  Div.  366,  369)  then  being  appealed 
from,  stated:  "  The  certificate  of  incorporation  describes 
this  northerly  terminus  (the  one  involved  in  this  question) 
as  being  *  *  *  about  five  hundred  feet  westerly 
*  *  *  of  the  Niagara  Falls  Branch  of  the  New  York 
Central  and  Hudson  Kiver  Kailroad  *  *  *  Upon 
the  A.  B.  (\,  or  approved  I'oute,  (the  one  prescribed  by 
the  public  service  conunissiou)  this  ternunus  is  identified 
as  being  about  t\v(4v(^  huudrcHl  feet  (easterly  of  the  New 
York  Central  and  Hudson  Kiver  Uaili'oad,  and  there  is 
further  indieatiHl  anotluM'  connection  some  scn-en  hundred 
feet  westerly  of  thai  I'ight  of  way/'  and  the  Appellate 
Division  then  minimized  auil  disregarded  the  effect  of 
the  facts  there  stated  by  it. 

On  the  original  argument,  the  respondent's  counsel  in 
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his  brief  made  no  dispute  of  the  facts  stated  by  the  appel- 
lants in  connection  with  this  proposition,  expressed  no 
criticism  of  the  views  of  the  Appellate  Division  above 
quoted,  and  gave  very  brief  attention  to  the  legal  prop- 
osition that  the  route  prescribed  by  the  public  service 
commission  did  by  several  hundred  feet  change  the  loca- 
tion of  the  northerly  terminus  as  prescribed  in  the  articles 
of  incorporation. 

On  this  motion  this  question  is  discussed  by  respond- 
ent (Frontier  and  Western  Railroad  Compa'ny)  much 
more  fully  and  vigorously,  but  even  if  "we  should  go 
to  the  extent  of  assuming  that  by  a  fuller  consideration 
by  it  of  this  question  on  the  original  argument  respondent 
might  have  led  us  to  adopt  a  different  view,  it  is  axio- 
matic that  this  would  be  an  insufficient  reason  for  grant- 
ing this  motion.  On  the  rehearing  which  has  been  ordered 
there  will  be  opportunity  for  the  respondent  to  give  such 
further  consideration  to  this  question  as  it  sees  fit. 

But  there  is  another  controlling  reason  for  not  granting 
this  motion.  As  was  made  clear  in  our  opinion,  the  above 
question  was  a  subordinate  one  and  was  really  incidental 
to  the  larger  and  more  important  question  which  was 
involved  in  the  consideration  of  the  appeal,  and  in  the 
decision  of  which  is  found  the  second  ground  upon  which 
respondent  bases  its  motion  for  a  re-argument. 

This  latter  question  was  the  one  whether  the  public 
service  commission,  instructed  by  the  Appellate  Division 
that  in  granting  a  certificate  of  convenience  and  necessity 
under  section  9  of  the  Railroad  Law  (Cons.  Laws,  ch.  49) 
it  could  not  limit  or  qualify  this  action  by  specifying  the 
exact  route  on  which  the  railroad  should  be  constructed, 
had  attempted  to  accomplish  the  same  result  under 
section  53  of  the  Public  Service  Commissions  Law  (Cons. 
Laws,  ch.  48)  by  providing  that  the  railroad  for  which  it 
had  granted  a  certificato  of  necessity  and  convenience 
must  be  constructed  upon  a  certain  specified  Une. 

The  api)licMti()iis,  rcsj^ectively,  for  a  certificate  of 
pul)lic  convenic  ii(u^  iuid  iiocessity  under  section  9  of  the 
Railroad  Law.  and  fcr  priinission  to  construct  the  road 
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under  section  53  of  the  Public  Service  Commissions  Law, 
were  both  considered  by  the  commission  in  the  same 
hearing  and  when  the  order  was  made  granting  the  cer- 
tificate under  section  9  of  the  Railroad  Law,  it  limited 
the  route  of  construction  under  section  53  of  the  Public 
Service  Commissions  Law  to  a  specified  line.  We  thought 
then,  and  we  think  now,  that  the  two  provisions  of  this 
order  are  inseparably  connected  and  that  they  indicate 
beyond  any  reasonable  doubt  that  the  commission 
erroneously  attempted  under  section  53  to  exercise  the 
power  of  limitation  of  route  which  it  had  been  held  it 
could  not  exercise  under  section  9,  and  that  in  granting 
a  certificate  of  necessity  and  convenience  under  section 
9  it  took  into  consideration  and  was  influenced  by  the 
theory  that  it  would  be  able  to  qualify  and,  as  it  thought, 
safeguard  its  certificate  by  prescril)ing  the  exact  route 
on  which  the  road  should  be  constructed.  We  see  no 
reason  to  change  our  conclusion  that  this  was  error  and 
resulted  in  denying  to  the  op})oiionts  of  the  road  the 
right  to  which  they  were  entitled,  of  having  it  decided 
whether  or  not  a  certificate  should  be  granted  on  con- 
sideration simply  of  the  general  route  prescribed  in  the 
articles  of  incorporation. 

Lastly,  it  is  urged  that  if  we  deny  the  motion  for  the 
re-argument  we  sliould  limit  the  public  service  commission 
on  the  new  h(\aring  to  a  consideration  of  the  evidence 
which  has  already  been  taken.  AW  doubt  onv  power  to 
do  this,  and  even  if  posst^^sed  we  should  not  l^e  inclined 
to  exercise  it.  The  public  service  commission  as  now 
constituted  is  in  its  membership  wholly  different  than  the 
one  which  conducted  the  former  hearing,  and  it  may  well 
be  that  it  will  desire  to  receive  some  new  and  additional 
evidence  if  offered.  On  the  other  hand,  of  course,  it  is 
undesirable  that  labor  and  exju^nse  and  the  burdens  of 
this  petitioner  should  l)e  increasril  by  calling  wit.nesses 
where  this  mav  be  avoided  hv  ui-liziiig  evidence  alreadv 
taken.  We  feel  entin^ly  corifHlent,  however,  that  the 
disposition  of  this  ([Ui'sti<;u  undoi'  iipplica])le  rules  of 
evidence  shouUl  and  ^^a^('!v  mav  Ik^  \c({  t.o  the  commission. 
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The  motion  should  be  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hogan,  Pound, 
McLaughlin  and  Crane,  JJ.,  concur. 

Motion  denied. 

The  People  of  the  State  of  New  York,  Appellant,  v. 
The  Hudson  River  Connecting  Railroad  Corpora- 
tion, Respondent. 

People  V.  Hudson  River  Connecting  R.  R.  Corp.y  187  App.  Div.  963, 
appeal  dismissed. 

(Argued  December  9,  1919;  decided  March  2,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department  entered 
March  7,  1919,  in  so  far  as  it  affirmed  an  order  of  Special 
Term  denying  a  motion  for  resettlement  of  the  judgment 
and  order  theretofore  entered  so  that  said  judgment 
would  indicate  that  it  was  not  made  upon  the  merits  and 
so  that  said  order  and  judgment  should  recite  all  of  the 
papers  used  on  the  application  for  a  temporary  injunction. 

Charles  D.  Newtoii,  AUoniey-General  {William  E. 
Woollard  and  C  T,  Dawes  of  counsel),  for  appellant. 

Robert  E.  Whale7i  and  Alexander  S,  Lyman  for 
respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Her- 
bert D.  Lewis,  Appellant,  v.  Robert  L.  Fowler,  as 
Surrogate  of  th^  County  of  New  York,  Respondent. 

Reported  below,  189  App.  Div.  3.S5. 

(Submitted  Fel)riiary  21],  1920;  decided  March  2,  1920.) 

jMotion  to  dismiss  an  appeal  irom  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  de})artment,  entered  Noveml^er  7,  1919,  which 
reversed  an  order  of  Special  'rorm  granting  a  motion  for  a 
peremptory  writ  of  mandamus. 
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The  motion  was  made  upon  the  ground  that  the  question 
involved  had  become  academic. 

George  L,  Ingraham  for  motion. 
Walter  J,  Rossion  opposed. 

Motion  denied,  without  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Richard  Harrison,  Appellant. 

(Submitted  February  23,  1920;  decided  March  2,  1920.) 

Motion  for  re-argument  denied.     (See  227  N.  Y.  647.) 


]\Iildred  jMuller,  by  Mary  Finck,  Her  Guardian 
ad  Litem,  Respondent,  v,  Francis  Hillenbrand, 
Appellant. 

(Submitted  February  23,  1920;  decided  March  2,  1920.) 

IMotion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  disbursements.     (See  227  N.  Y.  448.) 


Mary  Finck,   Respondent,   v,   Francis  Hillenbrand, 

Appellant. 

(Submitted  February  23,  1920;  decided  March  2,  1920.) 

Motion  for  re-argument  denied,  without  costs.  (See 
227  N.  Y.  448.) 

Knight    &    De    ]Micro,    Incorporated,    Appellant,    v, 
Frederk^k  N.  Lewis,  Respondent. 

Reported  below,  1S2  A  pp.  Div.  884. 

(Su])mitte(I  F('])ruary  23,  1920;  decided  March  2,  1920.) 

^Iotion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Di\'ision  of  the  Supreme  Court  in  the  first 
judicial  dei)artment,  entered  January  2(3,  1918,  unani- 
mously afFirminp;  a  judgment  in  favor  of  plaintiff  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

The  motion  was  made  upon  the  ground  that  the  question 
involved  had  become  academic. 


558  MEMORANDA.  [Vol.  228. 

Edward  M,  Grout  for  motion. 
Abram  J.  Rose  opposed. 

Motion  denied,  with  ten  dollars  costs. 


George    Kellogg   et   al.,    Respondents,   v.   Anderson 
Grain  Company,  Incorporated,  Appellant. 

Kellogg  v.  Anderson  Grain  Co.,  190  App.  Div.  923,  appeal  dismissed. 
(Argued  February  23,  1920;  decided  March  2,  1920.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  November  11,  1919,  unani- 
mously affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  an  appeal 
did  not  lie  to  the  Court  of  Appeals  as  matter  of  right  and 
that  permission  to  appeal  had  not  been  obtained. 

Charles  S.  Nisbit  for  motion. 
No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 

ten  dollars  costs  of  motion. 


Central  Trust  Company  of  New  York,  Plaintiff,  v. 
The  Pittsbuhg,  Siiawmut  and  Northern  Railroad 
Company  et  al.,  Defendants. 

Frank  Sullivan  Smith,  as  Receiver,  Appellant;  Cen- 
tral Trust  Company  of  New  York,  as  Trustee,  et 
al.,  P.espoiideuts. 

Reported  below,  \H\)  App.  Div.  921. 

(Argued  Fel^ruary  23,  1920;  decided  March  2,  1920.) 

Motions  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  dcpartniont,  entered  October  8,  1919,  which 
reversed  an  order  of  Special  Term  and  remitted  the 
matter  to  the  Special  Term  with  directions  that  it  take 
such  further  proof  upon  the  questions  involved  as  either 
party  may  desire  to  submit. 
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The  motions  were   made   upon  the  ground  that  the 
receiver  had  no  standing  to  maintain  the  appeal. 

Adelbert  Moot  and  Arthur  H.  Van  Brunt  for  motions. 
Alton  B.  Parker  opposed. 

Mptions  denied,  with  ten  dollars  costs  of  one  motion. 


The  People  of  the  State  of  New  York  ex  rel.  Nicolo 
MoNTALBANO,  Appellant,  v,  Alfred  P.  W.  Seaman 
et  al.,  Composing  the  Board  of  Assessors  of  the  City  of 
New  York,  Respondents. 

Matter  of  Montnlhano  v.  Seaman,  173  App.  Div.  908,  appeal  dis- 
missed. 

(Submitted  February  23,  1920;  decided  March  2,  1920.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  ^May  10, 191G,  which  affirmed 
an  order  of  Special  Term  denying  a  motion  for  a  peremp- 
tory writ  of  mandamus. 

The  motion  was  made  upon  the  ground  of  failure  to 
file  the  required  undertaking. 

WiUiarn  P.  Burr,  Corporation  Counsel  (J.  H.  Greener 
of  counsel),  for  motion. 
No  one* opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Amanda  Tillman,  Individually  and  as  Administratrix 
with  the  Will  Annexed  of  the  Estate  of  Anna  C.  Erick- 
SON,  Deceased,  Appellant,  ^'.  Charles  A.  Ogren,  as 
Executor  of  Lars  Erickson,  Deceased,   Respondent. 

(Submitted  February  23,  1920;  decided  March  2,  1920.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  227  N.  Y. 
495.) 
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George  I.  Skinner,  as  Superintendent  of  Banks  of  the 
State  of  New  York,  Respondent,  v.  Charles  M. 
Schwab  et  al.,  Defendants. 

George  T.  Rogers,  Appellant. 

Reported  below,  188  App.  Div.  457,  469. 

(Submitted  February  23,  1920;  decided  March  2,  1920.) 

Motion  to  dismiss  an  appeal  by  permission  from  a 
judgment  of  the  Appellate  Divivison  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  June  21, 
1919,  unanimously  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  motion  was  made  upon  the  ground  that  the  excep- 
tions were  frivolous. 

Samuel  S,  Koenig  for  motion. 
John  L,  Wells  opposed. 

Motion  denied. 

In  the  Matter  of  the  Proceedings  Supplementary  to  the 
Judgment  in  the  Action  of  Edward  J.  Backenstos, 
Appellant,  v,  Thomas  E.  Notes  et  al.,  Defendants. 

Fannie  A.  Notes,  Respondent. 

Matter  of  Backenstos  v.  Noyes,  189  App.  Div.  928,  appeal  dismissed. 
(Argued  February  23,  1920;  decided  March  9,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  21,  1919,  which  affirmed  an  order  of  Special 
Teim  granting  a  motion  to  vacate  and  set  aside  an  order 
for  the  examination  of  a  third  party  in  supplementary 
proceedings. 

Joseph  M.  Gazzarn  for  appellant. 

Jerome  A.  Strauss  and  Nathan  Ballin  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hisc^ock,   Ch.  J.,   Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 
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In  the  Matter  of  the  Petition  of  New  York  Municipal 
Railway  Corporation  et  al.,  Appellants,  against 
Susie  C.  Holliday,  Respondent. 

Matter  of  N.  Y.  Municipal  Ry.  Corp.  v.  Holliday,  189  App.  Div. 
814,  affirmed. 

(Argued  February  23,  1920;  decided  March  9,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  20,  1920,  modifying  and  affirming  as  modified 
an  order  of  Special  Term  modifying  and  confirming,  as 
modified,  an  award  in  condemnation  proceedings  to 
acquire  title  to  the  right  of  way  for  the  construction  of 
an  elevated  railroad  on  Jamaica  avenue  in  the  borough 
of  Queens. 

Trabue   Carswellj    Charles  L,    Woody   and   George    D, 
Yeomans  for  appellants. 
Fred  L.  Gross  for  respondent. 

Order  aflSrmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.   J.,   Collin,   Hogan,   Pound, 
jVIcLaughlin,  Andrews  and  Elkus,  JJ. 


George  G.  Rice,  Appellant,  v.  Jacob  Schneck, 

Respondent. 

Rice  V.  ScJuieck,  189  App.  Div.  877,  affirmed. 
(Argued  February  23,  1920;  decided  March  9,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  first  judicial  department,  entered 
December  2(3,  1919,  which  reversed  an  order  of  Special 
Term  denying  dofoudant's  motion  for  judgment  in  his 
favor  upon  the  i)Ieadiiigs  and  granted  said  motion.  The 
action  was  brought  to  have  certain  agreements  for  the 
loan  of  mone}^  adjudged  void  upon  the  ground  of  usury 
and  to  recover  certain  stock  pledged  as  collateral  security 
for  the  payment  of  such  loans  together  with  the  amount 
of  interest  paid  in  excess  of  six  per  cent  per  annum.  The 
answer  w^as  substantially  a  gonei'al  denial  of  the  allega- 
tions of  the  complaint.     It  set  forth  as  a  separate  defense 

3r 
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the  execution  and  delivery  of  a  general  release  by  the 
plaintiff  to  the  defendant.  Prior  to  the  date  of  the  exe- 
cution and  delivery  of  such  release,  an  involuntary 
petition  in  bankruptcy  had  been  filed  in  the  United 
States  District  Court  for  the  Southern  District  of  New 
York.  During  the  period  between  the  fihng  of  the  peti- 
tion in  bankruptcy  and  the  date  of  the  order  adjudicating 
the  appellant  a  bankrupt,  the  said  general  release  was 
given.  The  reply  to  the  separate  defense  admitted  the 
execution  and  delivery  by  the  plaintiff  to  the  defendant 
of  an. instrument  purporting  to  be  a  general  release;  but 
set  forth  the  petition  in  bankruptcy  against  the  plaintiff 
then  pending,  the  subsequent  adjudication  in  bank- 
ruptcy, the  appointment  of  a  receiver  of  the  plaintiff's 
property  in  such  bankruptcy  proceedings,  the  receiver's 
qualification,  the  bringing  of  this  action  by  the  receiver 
in  the  name  of  the  plaintiff,  the  bankrupt,  piu'suant  to 
an  order  of  such  bankruptcy  court,  and  further  alleged 
that  such  general  release  was  given  mthout  consideration 
and  was  null  and  void,  and  of  no  force  or  effect  as  against 
the  receiver  in  bankruptc}^ 

Raymond    C.    Haff    and    Harry    TF.    McChesney    for 
appellant. 

William  C,  Robeson  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,    Ch.    J.,   Collin,  Hogan,  Pound, 
McLaughlin,  Andrew^s  and  Elkus,  JJ. 


In  the  Matter  of  the  Change  of  Grade  of  East  One  Hun- 
dred AND  Thirty-ekihth  Street  and  B ROOK  Avenue 
in  the  Borough  of  The  Bronx,  City  of  New  York. 

The  People  ex  rel.  Louis  Reichardt,  Respondent,  v. 
Charles  L.  Craig,  as  Comptroller  of  the  City  of  New 
York,  Appellant. 

Matter  of  East  ISSth  Street,  190  App.  Div.  933,  affirmed. 
(Submitted  February  24,  1920;  decided  March  9,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
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January  9,  1919,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  payment  of  interest  upon  an  award  made  in 
proceedings  for  change  of  grade. 

William    P.    Burr,    Corporation    Counsel    {Charles    J. 
Nehrbas  of  counsel),  for  appellant. 
Harry  B.  Chambers  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,   Collin,   Hogan,   Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Occi- 
dental Lodge,  No.  766,  Free  and  Accepted  Masons 
et  al..  Respondents,  v.  William  J.  Burke  et  al.,  as 
Assessors  of  the  City  of  Buffalo,  Appellants. 

People  ex  rel.  Occidental  Lodge,  No.  766,  F.  &  A.  M,  v.  Burke,  190 
App.  Div.  930,  reversed. 

(Argued  February  24,  1920;  decided  Mai'ch  9,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  December  30,  1919,  which  affirmed 
an  order  of  Special  Term  adjudging  that,  under  sub- 
division 7  of  section  4  of  the  Tax  Law,  the  relator's  real 
property  was  exempt  from  taxation  and  setting  aside  an 
assessment  thereon  for  i)uiposes  of  tttxation  for  the  year 
191S. 

William  S.  Ramij  Corporation  Counsel  {George  J.  Feld- 
man  of  counsel),  for  appellants. 
//.  //.  Bacon  for  respondents. 

Order  reversed  and  writs  dismissed,  with  costs  in  all 
courts,  on  authority  of  People  ex  rel.  Mizpah  Lodge  v. 
Burke  (228  N.  Y.  245). 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 
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In  the  Matter  of  the  Claim  of  Savillia  Smith,  Respond- 
ent, t\  H.  J.  Bartle  Manufacturing  Corporation 
et  al..  Appellants. 

State  Industrial  Commission,  Respondent. 

Smith  V.  Bartle  Mfg.  Corp.,  189  App.  Div.  426,  affirmed. 
(Argued  February  24,  1920;  decided  March  9,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tliird  judicial  department,  entered 
November  25,  1919,  affirn^ng  an  award  of  the  State 
Industrial  Commission  made  under  the  Workmen's 
Compensation  Law,  Claimant's  son  was  found  crushed 
between  an  elevator  and  the  floor  in  premises  adjoining 
those  in  which  he  was  employed  but  connected  therewith 
by  doors.  The  question  raised  by  the  insurance  carrier 
was  that  the  accident  did  not  arise  out  of  the  employment 
for  the  reason  that  the  deceased  employee  used  an  elevator 
not  belonging  to  the  leased  premises  of  his  employer. 
There  was  testimony  to  the  effect  that  the  elevator  in 
question  was  frequently  used  by  decedent  and  his 
co-employees  in  the  course  of  their  employment. 

Neile  F,  Towner  for  appellants. 

John  F,  Murray  and  WiUiam  IL  Murray  for  claimant, 
respondent. 

Charles  D.  Xeirton,  Attorn ey-General  {E,  C.  Aiken  of 
counsel),  for  State  Industrial  Commission,  respondent. 

Order  aflirnied,  with  costs;  no  opinion. 
Concur:   IIiscock,   Ch.  J.,   Collin,   Hogan,  Pound, 
McLaucjulin,  Andrews  and  Elkus,  JJ. 


In  the  flatter  of  the  Claim  of  Mary  L.  Farrington, 
Rcs})()iKlent,  r.  United  States  Railroad  Adminis- 
tration et  al..  Appellants. 

State  Industrial  Commission,  Respondent. 

Farrington  v.  U.  S.  R.  R.  Administration,  190  App.  Div.  920,  reversed. 
(Submitted  February  24,  1920;  decided  Alarch  9,  1920.) 

Ai'pj  AL  from  an  order  of  the  Appellate  Division  o^  th'^ 
Suprr:i]c  Court  in  the  third  judicial  department,  ente^t. 
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January  3, 1920,  affirming  an  award  of  the  State  Industrial 
Commission  made  under  the  Workmen's  Compensation 
Law.  Two  laborers,  of  whom  claimant's  decedent  was 
one,  were  engaged  in  unloading  screenings  for  their 
employer  from  a  car  standing  on  the  tracks  of  the  Long 
Island  railroad.  They  finished  their  work  and  boarded 
a  motor  truck  of  their  employer  to  return  to  their  homes, 
The  station  agent  of  the  Long  Island  railroad,  together 
with  a  helper,  was  then  making  an  efl*ort  to  close  one  of 
the  doors  of  a  box  car  standing  near  by.  The  agent 
called  out  to  the  men  on  the  truck,  ^'  Come  on,  fellows, 
give  me  a  hand  to  close  this  door."  Both  men  went  over 
to  help  move  the  door  which  in  closing  caught  the  hand  of 
Farrington  and  clipped  off  the  end  of  his  finger,  with  the 
result  infection  set  in  and  he  subsequently  died  of  the 
disease  of  tetanus. 

Joseph  F.  Keany  for  appellants. 

Charles  D.  Newton,  Attorney-General  {E,  C.  Aiken  of 
counsel),  for  respondent. 

Award  and  order  reversed,  with  costs  against  the 
Industrial  Commission,  upon  the  opinion  of  H.  T. 
Kellogg,  J.,  below. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andkkavs  and  Elkus,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Sarah 
T.  Cock  CROFT,  as  Executrix  of  John  V.  Cock  croft, 
Deceased,  Ap})ellant,  v,  Rudolph  P.  IMiller  et  al., 
Constituting  the  Board  of  Appeals  of  the  Board  of 
Standards  and  Appeals  of  the  City  of  New  York, 
Respondents. 

People  c.r  rel.  Cnckcrofl  v.  Miller,  187  App.  Div.  704,  appeal  dismissed. 
(Argued  February  24,  1920;  decided  March  9,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  20,  1919,  afFirming  in  part  and  reversing  in  part  an 
order  of  Si)eeial  Term  dismissing  a  writ  of  certiorari  and 
sustaining  three  orders  of  the  fire  commissioner  of  the 
city  of  New  York. 
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Harold  R.  Medina  and  W.  H.  L.  Edwards  for  appellant. 

William  P,  Burr,  Corporation  Counsel  {John  F. 
O'Brien,  William  A.  Walling  and  F.  E.  V.  Dunn  of 
counsel),  for  respondents. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin  and  Andrews,  JJ.    Not  voting:  Elkus,  J. 


Jehial  M.  Roeder,  as  Trustee  in  Bankruptcy  of  24 
West  33d  Street  Company,  Appellant,  v.  Oscar  J. 
Mayer,  Respondent. 

Roeder  v.  Mayer,  189  App.  Div.  935,  appeal  dismissed. 
(Submitted  March  1,  1920;  decided  March  9,  1920.) 

]\Iotion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  November  29,  1919,  unani- 
mously affirming  a  judgment  in  favor  of  defendant 
entered  upon  an  order  of  Special  Term  sustaining  a 
demurrer  to  and  directing  a  dismissal  of  the  complaint. 

The  motion  was  made  upon  the  ground  that  judgment 
of  affirmance  was  unanimous  and  permission  to  appeal 
had  not  been  obtained. 

Harold  Nathan  for  motion. 
Henry  C.  Qui) thy  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


In  the  Matter  of  the  Petition  of  Frank  Scott,  Appellant, 
Respecting  the  Validity  of  the  RepubUcan  Town 
Caucus  in  and  for  the  Town  of  Hanover. 

Claude  L.  Np:wman  et  al.,  Respondents. 

Elections  —  rules  for  nominations  for  town,  village  and 
school  district  offices  —  when  appeal  in  proceeding  to  have 
town  primary  election  declared  illegal  will  be  dismissed  on 
ground  that  question  presented  is  academic. 

1.  Rules  adopted  ])y  a  county  ooinniittoe,  pursuant  to  section  45  of 
the  Election  Law,  i)reseril)inf;-  the  manner  in  which  nominations  for 
town,  village*  and  school  district  offices  shnll  be  made,  are  controlling 
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throughout  the  county  and  are  not  subject  to  alteration  or  modification 
by  the  town  committee. 

2.  Where  upon  appeal  in  a  proceeding  to  have  a  town  primary  elec- 
tion declared  illegal  and  void  and  a  new  primary  election  held  the  record 
discloses  that  individuals  nominated  at  such  primary  were  thereafter 
elected  at  the  general  election  and  are  performing  the  duties  of  the 
offices  to  which  they  have  been  declared  elected,  but  are  not  parties  to 
the  proceeding,  the  questio.n  presented  is  academic  and  the  appeal  will 
be  dismissed. 

Matter  of  Scott,  189  App.  Div.  926,  appeal  dismissed. 

(Argued  February  24,  1920;  decided  March  16,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  18,  1919,  which  reversed  an  order  of  Special  Term 
declaring  invalid  and  ordering  canceled  a  caucus  or 
primary  held  in  and  for  the  town  of  Hanover  and  directing 
the  holding  of  a  primary  in  place  of  the  one  declared 
invalid. 

Thomas  H,  Larkin  for  appellant. 
William  S,  Stearns  for  respondents. 

Per  Curtain.  Section  45  of  the  Election  Law  (Cons. 
Laws,  ch.  17)  provides :  ^^  Nominations  of  party  candidates 
for  town,  village  and  school  district  offices  shall  be  made 
in  the  manner  prescribed  by  the  rules  and  regulations  of  the 
county  committee  of  the  county  wherein  such  town,  vil- 
lage or  school  district  is  located.''  The  Republican  county 
committee  of  Chautauqua  county  duly  adopted  rules  for 
the  government  of  town  caucuses  or  primaries  in  said 
county.  The  rules  provided  that  the  members  of  the 
county  committee  elected  from  the  election  districts  of  a 
town  shall  constitute  a  town  committee  for  such  town; 
prescribed  the  qualifications  of  voters  at  a  town  caucus 
or  primaiy,  the  method  of  voting  thereat  the  procedure 
as  to  notice  of  the  time  and  place  of  holding  the  primary 
election,  the  return  of  votes  cast  thereat,  etc.,  which  rules 
were  in  effect  during  the  year  1919.  On  July  30,  1919, 
four  members  of  the  county  committee,  residents  of  the 
town  of  Hanover,  one  of  the  towns  of  Chautauqua  county, 
convened  as  a  town  conmiittee  and  adopted  resolutions 
relating  to  the  primaries  to  be  hold  in  said  town.     Certain 
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resolutions  so  adopted  were  in  conflict  with  the  rules 
adopted  by  the  county  committee,  particularly  with 
reference  to  the  persons  entitled  to  vote  at  primary 
elections  to  be  held  in  said  town.  Resolutions  were  also 
adopted  relating  to  a  primary  election  in  said  town  in 
addition  to  the  rules  adopted  by  the  county  committee. 

The  primaries  in  the  town  of  Hanover  were  held  on 
September  2,  1919,  and  conducted  pursuant  to  the  rules 
or  resolutions  of  the  town  committee.  The  petitioner 
was  a  candidate  for  nomination  to  a  town  office.  Assert- 
ing that  by  reason  of  the  enforcement  of  rules  adopted 
by  the  town  committee  a  large  number  of  legal  voters  in 
the  town  were  denied  the  right  to  vote  at  the  primary 
election  and  that  in  other  important  particulars  the  rules 
of  the  town  committee  enforced  were  in  conflict  with  the 
rules  of  the  county  committee  the  petitioner  instituted 
this  proceeding  to  have  said  primary  declared  illegal  and 
void  and  a  new  primary  election  held.  The  Special  Term 
granted  the  relief  pra^^ed  for.  The  Appellate  Division 
reversed  the  order  and  held  that  the  action  of  the  inspect- 
ors in  refusing  to  receive  ballots  at  said  primary  should 
not  have  been  reviewed  in  the  absence  of  notice  to  them 
or  in  some  manner  bringing  them  into  the  proceeding  — 
further  that  the  primary  election  should  not  have  been 
set  aside  without  notice  of  the  proceedings  to  the  persons 
nominated  or  elected  at  such  primary.  The  petitioner 
appeals  to  this  court. 

The  rules  adopted  by  the  county  committee  pursuant 
to  section  45  of  the  Election  Law  in  prescribing  the  manner 
in  which  nominations  for  town,  village  and  school  district 
offices  should  be  made,  were  controlling  throughout  the 
county  of  Chautauqua  and  were  not  subject  to  alteration 
of  modification  by  the  town  committee.  In  the  instant 
case  certain  rules  were  adopted  and  enforced  by  the  town 
committee  of  the  town  of  Hanover  which  were  in  conflict 
with  the  rules  of  the  county  committee,  but  in  view  of 
our  determination  as  stated  and  the  further  conclusion 
reached  it  will  be  unneccssaiy  to  specify  in  detail  such 
conflict. 
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Any  determination  we  might  make  in  favor  of  appellant 
would  not  result  in  relief  to  him.  The  record  discloses 
that  certain  individuals  were  nominated  at  the  primaries 
and  thereafter  elected  at  the  general  election  held  in 
November,  1919.  Such  persons  are  now  performing  the 
duties  of  the  offices  to  which  they  have  been  declared 
elected.  None  of  such  individuals  are  parties  to  this 
proceeding  which  was  instituted  solely  against  the  chair- 
man and  secretary  of  one  of  the  primaries  held  in  the 
town.  If  such  individuals  have  intruded  into  a  public 
ofl&ce  or  are  exercising  the  duties  of  an  office  to  which 
they  were  not  legally  elected,  the  remedy  against  them  is 
not  in  a  proceeding  like  the  present  one  to  which  they  are 
not  parties,  but  rather  by  action  instituted  by  the  state 
against  such  parties.  The  question  presented  here  is 
academic  and  the  appeal  must  be  dismissed,  without 
costs. 

His  COCK,  Ch.  J.,  Collin,  Hogan,  Pound,  McLaugh- 
lin, Andrews  and  Elkus,  JJ.,  concur. 

Appeal  dismissed. 


Hoisting  Machinery  Company,  Respondent,  v.  Federal 

Terra  Cotta  Company,  Appellant. 

Hoisting  Machinery  Co.  v.  Federal  Terra  (^otta  Co.,  179  App.  Div. 
653,  affirriKHl. 

(Argued  P^bniary  25,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  27,  1917,  modifying  and  afhrming  as 
modified  a  judgment  in  favor  of  })laintiff  entered  upon  a 
verdict.  The  action  was  for  goods  alleged  to  have  been 
sold  and  delivered.  The  answer  denied  the  sale  as  set 
forth  in  the  complaint  and  alleged  as  a  special  defense  that 
the  only  contract  between  the  parties  was  a  written  one 
under  the  terms  of  which  the  plaintiff  agreed  to  deliver 
to  the  defendant  certain  materials  which  were  to  consti- 
tute a  complete  overhead  monorail  trolley  system  for 
the  defendant's  plant  at  Woodbridge,  N.  J.;  that  the  same 
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was  to  be  delivered  within  a  definite  time;  that  time  was 
of  the  essence  of  the  contract;  that  the  plaintiff  had  wholly 
failed  to  comply  with  the  contract  and  f m-nish  the  defend- 
ant a  complete  monorail  system,  and  that  the  materials 
fm*nished  were  defective,  incomplete  and  worthless  in 
the  shape  in  which  they  were  delivered  to  the  defendant; 
and  as  a  comiterclaim  that  on  account  of  defects  in  the 
plan  and  by  reason  of  the  defective  and  improper  materials 
used  by  the  plaintiff  and  the  unworkmanlike  and  unskillful 
manner  in  which  the  same  were  manufactured,  the 
defendant  was  damaged  in  the  sum  of  $5,000.  And  for  a 
partial  defense  alleged  that  the  contract  provided  that 
before  the  final  payment  of  $2,120  was  made  by  the 
defendant  to  the  plaintiff  the  work  should  be  finally 
passed  and  approved  as  to  workmanship  and  material  by 
an  engineer  representing  the  defendant,  and  that  the 
plaintiff  had  never  procured  the  approval  of  the  said 
engineer  and  was  not  entitled,  therefore,  to  said  final 
payment. 

William  W.  N'ile.'^  for  appellant. 

J.  Ard  Haugkwout  and  Everett  J,  Esselstyn  for  respondent. 

Judgment  affirmed,  with  costs,  under  the  provisions  of 
section  1317  of  the  Code  of  Civil  Procedure;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


The  Excelsior  Savings  Bank  of  the  City  of  New 
York,  Respondent,  v.  Louis  Cohen  et  al..  Defendants, 
and  Morris  Levy  et  al.,  Appellants. 

Excelsior  Savings  Bank  v.  Cohen,  176  App.  Div.  740,  affirmed. 
(Argued  Fel)ruary  25.  1920;  decided  March  16,  1920.) 

Appeal  from  a  judi!;nient  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  25,  1917,  modifying  and  affirming  as  modi- 
fied a  judgment  in  favor  of  plaintiff  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term  in  an  action  to 
foreclase  a  mortf>;ai':e  upon  real  property.  Plaintiff  is 
assignee  of  the  bond  and  mortgage  in  suit.     To  induce  it 
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to  accept  the  assignment,  the  defendants,  appellants, 
executed  and  delivered  to  it  their  collateral  bonds  guar- 
anteeing payment.  The  question  at  issue  was  whether 
the  guarantors  continued  liable  after  time  of  payment 
had  been  extended  for  subsequent  owners  and  the  rate  of 
interest  had  been  increased.  The  bonds  contained  the 
following  provision:  '^  It  is  expressly  understood  and 
agreed,  by  and  between  the  parties  hereto,  that  this 
obligation  shall  be  and  remain  in  full  force  and  effect,  and 
no  wise  be  impaired,  until  the  actual  payment  of  the  said 
sum  to  said  obligees.  And  in  case  of  a  sale  or  transfer 
of  any  property  embraced  in  a  mortgage  collateral  to  this 
bond,  and  in  case  of  any  agreement  or  stipulation  between 
the  owner  or  owners  of  said  mortgaged  property  and  the 
said  obUgees,  extending  the  time  or  modifying  the  terms  of 
payment  above  recited,  then  the  above-mentioned  obligor 
shall  continue  liable  to  pay  the  sum  above  secured  accord- 
ing to  the  tenure  of  any  such  agreement,  unless  expressly 
released  and  discharged  in  writing  by  the  above  named 
obligees.'^ 

Joseph  Gans  and  C  Arthur  Jensen  for  appellants. 
Harold  Swains  Bcnjainin  G,  Bain  and  Vincent  J,  Stahl 
for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogaj^t,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


Angelo  Capone,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Capone  v.  City  of  N^ew  York,  1.S2  App.  Div.  931,  appeal  dismissed. 
(Submitted  February  2G,  1920;  decided  March  IG,  1920.) 

Appeal  from  a  judgment  entered  April  8,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  unanimously  overruling 
plaintiff's  exceptions,  ordered  to  he  hoard  in  the  first 
instance  by  the  Ap])ellate  Division,  (!<  nyiiig  a  motion  for 
a  new  trial  and  directing  judgment    for  defendant  dis- 


572  MEMORANDA.  [Voi.  228. 

missing  the  complaint.  Plaintiff  brought  an  action  for 
personal  injuries,  alleging  that  such  injuries  had  been 
sustained  January  18,  1916,  and  admitted  that  the  action 
was  begun  March  12,  1917.  Defendant  pleaded  that  the 
action  had  not  been  instituted  within  one  year  after  the 
alleged  cause  thereof  had  accrued,  and  moved  for  judg- 
ment on  the  pleadings,  which  motion  was  granted  by  the 
trial  justice. 

H,  W,  Alden  for  appellant. 

William  P.  Burr,  Corporation  Counsel  {John  F,  O^Brien 
and  William  E.  C.  Mayer  of  counsel),  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


Margaret  Schmidt,  an  Infant,  by  Leonard  Schmidt, 
Her  Guardian  ad  Litem,  Appellant,  v.  The  City  of 
New  York  et  al..  Respondents,  Impleaded  with  Another. 

Schmidt  v.  City  of  New  York,  179  App.  Div.  667,  affirmed. 
(Argued  February  27,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  entered  November  16,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sustained 
by  plaintiff  through  the  negligence  of  defendant.  Plain- 
tiff alighted  from  an  east-bound  surface  car  on  East 
Eight3^-sixth  street,  a  short  distance  east  of  its  intersection 
with  Lexington  avenue,  and  stepped  upon  one  of  the 
planks  which  constituted  the  surface  of  the  street  covering 
the  exca\'ation  for  a  subway  in  course  of  construction  at 
that  point.  The  plank  broke,  and  she  fell  through  and 
was  injured.  The  Appellate  Division  held  that  there  was 
no  evidence  that  the  defendants  had  notice,  either  actual 
or  constructive,  of  a  defec^t  in  the  planking  and  that  in 
its  absence  neither  the  city  nor  the  contractor  can  be 
held  chargeable  with  negligence. 
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Peter  Klein  for  appellant. 

William  P.  BurVy  Corporation  Counsel  {John  F,  O'Brien 
of  counsel)  for  city  of  New  York,  respondent. 

Frederick  L.  C.  Keating  for  Bradley  Contracting  Com- 
pany, respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  McLaughlin  and 
Andrews,  J  J.    Dissenting:  Hog  an,  Pound  and  Elkus,  J  J. 


Leonard  Schmidt,  Appellant,  v.  The  City  of  New  York 
et  al.,  Respondents,  Impleaded  with  Another. 

Schmidt  v.  City  of  New  York,  179  App.  Div.  671,  affirmed. 
(Argued  February  27,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  entered  November  16,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  for  loss  of  services  of  plaintiff^s  infant 
daughter  and  for  expense  occasioned  plaintiff  by  reason 
of  personal  injuries  alleged  to  ha\'e  been  received  by  her 
through  the  negligence  of  defendants.  Plaintiff's  daugh- 
ter, in  alighting  from  a  car,  stepped  upon  one  of  the  planks 
covering  the  excavation  for  a  subway  in  course  of  con- 
struction. The  plank  broke  and  she  fell  through  and  was 
injured.  The  Appellate  Division  held  that  there  was  no 
evidence  that  the  defendants  had  notice,  either  actual  or 
constructive,  of  a  defect  in  the  planking  and  that  in  its 
absence  neither  the  city  nor  the  contractor  can  be  held 
chargeable  with  negligence. 

Peter  Klein  for  appellant. 

William  P.  Burr,  Corporation  Counsel  {John  F,  O^Brien 
of  counsel),  for  city  of  New  York,  respondent. 

Frederick  L.  C.  Keating  for  Bradley  Contracting  Com- 
pany, respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  McLaughlin  and 
Andrews,  JJ.    Dissenting:  Hogan,  Pound  and  Elkus,  JJ. 
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The  People  of  the  State  of  New  York,  Respondent, 
V.  William  Walters,  Appellant. 

(Argued  IMarch  1,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  of  the  Court  of  General  Ses- 
sions of  the  Peace  in  the  county  of  New  York,  rendered 
July  7,  1919,  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 

Robert  E.  Manley  for  appellant. 

Edward  Swann,  District  Attorney  {Robert  C,  Taylor  of 
counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:    Hiscock,    Ch.    J.,    Chase,    Cardozo,  Mc- 
Laughlin, Crane  and  Elkus,  J  J.     Not  voting:  Hogan,  J. 


The  People  of  the  State  of  New  York,  Respondent, 
V,  Joseph  Shenk  et  al..  Appellants. 

People  V.  Sheyik,  181  App.  Div.  753,  affirmed. 
(Argued  :March  1,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  Februar}^  1,  1918,  which  affirmed  a  judgment  of 
the  Cornet  of  General  Sessions  of  the  Peace  in  the  county 
of  New  York  rendered  upon  a  verdict  convicting  the 
defendants  of  maintaining  a  public  nuisance  (disorderly 
house)  in  violation  of  sections  1146  and  1530  of  the  Penal 
Law. 

Myer    N'usshaimi,  Theodore  B.  Chxincellor,  William  E. 

Kissclburgh,  Jr.,  and  Isidore  D,  Morrison  for  appellants. 

Edward  Swann,  District  Attorney  {Robert  S.  Johnstone 

of  counsel),  for  re.-pondent. 

Judi!;ineiit  affirmed;  no  opinion. 

Concur:  IIiscorK,  Cli.  J.,  Chase,  Hogan,  Cardozo, 
^McLaughlin,  Chase  and  Elkus,  JJ. 
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Bush  Terminal  Company,  Respondent,  v.  The  Globe 
AND  Rutgers  Fire  Insurance  Company  of  the  City 
OF  New  York,  Appellant. 

Bush  Terminal  Co.  v.  Globe  &  Rutgers  Fire  Ins.  Co.,  182  App.  Div. 
748,  affirmed. 

(Argued  March  1,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  entered  March  23,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  sustaining  plaintiff's 
exceptions  to  the  direction  of  a  verdict  in  favor  of  defendant 
and  to  the  dismissal  of  the  complaint  and  directing  judg- 
ment in  favor  of  plaintiff  in  an  action  upon  a  policy  of 
fire  insurance  covering  plaintiff's  ^'  legal  liability  in  or 
for  all  merchandise  held  in  their  custody  "  as  warehouse- 
men. Certain  merchandise  having  been  delivered  to 
plaintiff,  it  issued  its  warehouse  receipt  stating  that  it  was 
stored  in  a  certain  buildmg.  The  owner  had  the  merchan- 
dise insured  as  in  the  building  specified.  As  a  fact  it  was 
stored  in  another  building  and  was  there  damaged  by  fire. 
The  owner  was  unable  to  collect  his  insurance  owing  to  the 
mistake  in  designating  the  place  of  storage  and  plaintiff 
was  called  upon  to  i)ay  the  loss,  which  it  did,  and  in  turn 
called  upon  (k^fondant  to  reimburse  it  for  the  amount  paid. 
Defendant  denied  liability.  The  Appellate  Division  held 
that  the  ^^  le^al  liability  "  clause  covered  the  l(5ss. 

Howard  Thayer  KimjHhunj  and  Charles  B,  Samuels  for 
appellant. 

Henry  Eschefj  Jr.,  Laivson  R,  Jones  and  Cecile  Iselin 
for  respondent . 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  His(T)ck,  Ch.  J.,  Chase,  Hocjan,  Cardozo. 
IVIcLaughlin,  Crane  and  Elkus,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Oscar  Frazier,  Appellant. 

(Argued  March  2,  1020;  dcn-ided  March  16,  1020.) 

Appeal  from  a  judgment  of  the  Suj)renie  Court  ren- 
dered July  31,  1919,  at  a  Trial  Term  for  the  county  of 
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Dutchess,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

John  F,  Ringwood  for  appellant. 

Raymond  E,   Aldrich^    District  Attorney   (Edward    K, 
Haas  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Caedozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


H.  S.  Kerbaugh,  Incorporated,  Respondent,  v.  The 

City  of  New  York,  Appellant. 

Kerhaugh,  Inc.p  v.  City  of  New  York,  177  App.  Div.  907,  affirmed. 
(Argued  March  2,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  6,  1917,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  action  was  brought  to  recover  a  balance  shown  to  be 
due  by  the  final  certificate  signed  by  the  engineer  in  charge 
for  work  done  under  a  contract  between  the  plaintiff's 
assignor  and  the  city  of  New  York  for  the  construction  of 
portions  of  the  Esopus  division  of  the  Catskill  aqueduct 
in  Ulster  county.  The  answer  set  up  four  defenses,  in 
the  last  of  which  the  defendant  attacked  the  certificate 
of  the  engineer  on  the  ground  that  it  allow^ed  for  work  not 
done  and  payment  which  was  not  authorized  by  the 
contract.  On  the  trial  the  answer  was  amended  by  con- 
sent, b}^  adding  an  allegation  to  the  fourth  defense  men- 
tioned, that  the  engineer  misconstrued  the  terms  of  the 
contract,  in  that  he  extended  certain  lines  for  payment  for 
excavation  and  for  refill  contrary  to  the  provisions  thereof, 
and  allowed  and  certified  for  payment  certain  quantities 
of  concrete,  contrary  to  the  provisions  of  the  contract. 

WiUiam  P.  Burr,  Corporniion  Counsel  {John  F,  O^BrieUj 
Charles  J.  Nehrbas  and  John  F.  Collins  of  counsel),  for 
appellant. 

Franklin  Nevius  and  Alfred  C.  Pclte  for  respondent. 
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Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,    Ch.     J.,     Cardozo,    McLaugh- 
lin,   Crane    and   Elkus,   J  J.     Dissenting:  Chase  and 

HOGAN,  JJ. 

The  City  of  New  York,  Respondent,  v.  Fifth  Avenue 

Coach  Company,  Appellant. 

City  of  New   York  v.  Fifth  Avenue  Coach  Co.,  182  App.  Div.  887, 
affirmed. 

(Argued  March  2,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  15,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  The  city  brought 
this  action  to  recover  from  the  Fifth  Avenue  Coach  Com- 
pany five  per  cent  of  the  gross  receipts  from  the  display 
of  ad\Trtising  matter  in  the  interior  of  its  stages,  operated 
over  certain  routes  for  a  i)eriod  of  six  years  ending  Sep- 
tember 30,  1915.  The  action  was  founded  upon  section  23 
of  the  Transportation  Corporations  Law  (Laws  of  1900, 
chap.  657).  After  authorizing  and  empowering  a  cor- 
poration which  owned  and  operated  a  stage  route  to 
extend  its  routes  and  to  charge  a  ten-cent  fare  and  exact- 
ing from  it  payment  of  certain  license  fees,  the  statute 
provides  that  such  a  corporation  '^  *  *  *  shall  also 
pay  to  the  comptroller  or  other  fiscal  officer  of  said  city 
five  per  centum  of  its  gross  receipts  from  the  operation  of 
said  routes."  The  question  involved  was  whether  the* 
revenue  derived  from  advertisements  in  the  interior  of 
appellant's  stages  constituted  part  of  the  ''  gross  receiptsr 
from  the  operation  of  said  routes." 

William  H.  Page  and  Powell  C.  Groner  for  appellant. 
William  P.  Burr,  Corporation  Counsti  {John  F.  (yBrien 
and  Harold  N.  Wkitehouse  of  coimsel),  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Caudozo, 

jMcLax^ghlin,  Crane  and  Elkus,  JJ. 

37 


578  MEMORANDA.  [Vol.  228. 

John   D.   Dunlop,    Respondent,   v.   William   Sievers, 

Appellant. 

Dunlop  V.  Sievers,  179  App.  Div.  932,  affirmed. 
(Argued  March  2,  1920;  decided  March  16,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  9,  1917,  modif3ang  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term.  The 
action  was  brought  for  the  rescission  and  cancellation  of  a 
contract,  the  cancellation  of  plaintiff^s  indorsements  of 
three  promissory  notes,  an  injunction  against  the  nego- 
tiation of  said  notes  or  the  transfer  of  said  contract,  for 
the  recovery  of  $1,000,  and  for  f«urther  relief,  upon  the 
ground  that  plaintiff  was  .induced  to  execute  said  con- 
tract, indorse  said  notes,  and  pay  the  said  moneys,  by 
material  false  representations  and  fraud  of  the  defendant. 

Williain  S.  Be7inet  and  A.  M.  Wattenherg  for  appellant. 
Robert  Kelly  Prentice  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Linda  A.  Painter,  Respondent  and  Appellant,  v.  Austin 
B.  Fletcher,  as  Executor  of  Henry  J.  Braker, 
Deceased,  Appellant  and  Respondent. 

Reported  below,  ISO  App.  Div.  165. 

(Submitted  March  S,  1920;  decided  JMarch  16,  1920.) 

Motion  to  dismiss  defendant's  appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  October  24,  1919, 
modifying  and  affirming  as  modified  a  judgment  in  favor 
of  plaintiff  entered  ui)on  a  vc^'dict.  Both  plaintiff  and 
defendant  appealed  from  the  judgment  of  the  trial  court, 
the  former  solely  upon  the  ground  of  insufficiency  of  the 
verdict.  The  Ap]iellate^  Division  modified  by  increasing 
the  amount  of  the  judgment  in  plaintiff's  favor  and  in 
other  respects  unanimously  affirmed  the  said  judgment. 
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The  motion  was  made  upon  the  ground  that  in  so  far  as 
defendant's  appeal  was  concerned  the  affirmance  was 
unanimous  and  permission  to  appeal  had  not  been 
obtained. 

John  Ewen  for  motion. 
Safford  A.  Crummey  opposed. 

Motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Claim  of  Perry  O.  Bryant,  Respond- 
ent, against  The  Pullman  Company,  Appellant. 

The  State  Industrial  Commission,  Respondent. 

Bryant  v.  Pullman  Co.,  188  App.  Div.  311,  affirmed. 
(Argued  February  25,  1920;  decided  March  19,  1920.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  July  9,  1919,  affirming  an  award  of  the  state 
industrial  commission  made  under  the  Workmen's  Com- 
pensation Law.  Claimant  was  injured  while  employed 
as  a  porter  on  a  Pullman  car.  The  appellant  contended 
that  the  claimant  at  the  time  of  the  injury  was  an  employee 
of  the  United  States  Railroad  Administration  and  not  of 
the  Pullman  Company,  as  a  corporation,  and  that  no 
award  could  be  pr.operly  made  against  the  Pullman  Com- 
pany, as  a  corporation. 

Maurice  C.  Spratt  and  H.  W.  Huntington  for  appellant. 
Charles  D,   Newton,  Attorney-General  {E.  C  Aiken  of 
counsel) ,  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.   J.,   Collin,   Hogan,   Pound, 
Andrews  and  Elkus,  J  J.     Not  voting:  McLaughlin,  J. 


James  Corrigan,  Appellant,  v.  Green  Fuel  Economizer, 

Respondent. 

Corrigan  v.  CreeJi  Fuel  Economizer ,  182  App.  Div.  929,  affirmed. 
(Argued  March  3,  1920;  decided  Alarch  19,  1920.) 

Appeal  from  a  judgment  entered  Februar}^  28,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
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Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negUgence  of  defendant, 
his  employer.  The  defendant  operated  a  crane  by  means 
of  compressed  air.  It  was  the  duty  of  plaintiff  to  turn  on 
and  shut  off  the  air  by  operating  a  valve  which  was  located 
above  a  sliding  door  and  reached  by  a  ladder.  On  the 
day  of  the  accident,  while  he  was  on  the  ladder  engaged 
in  shutting  off  the  air,  a  fellow-employee  opened  the  door, 
which  struck  the  ladder,  precipitating  the  plaintiff  to  the 
floor  and  causing  the  injuries  complained  of.  The  Appel- 
late Division  dismissed  the  complaint  on  the  grounds  that 
there  was  no  e\'idence  in  the  case  establishing  negUgence 
on  the  part  of  the  defendant  and  that  the  plaintiff  assumed 
the  risk. 

John  E,  Mack  for  appellant. 

Edward   J,    Redington    and    Amos   H.    Stephens   for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  HogaN,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


The  Ballston  Refrigerating  Storage  Company, 
llespondent,  v.  New  York  Central  Railroad  Com- 
pany, A})pellant. 

BaVsion  R(fri(/(  rating  Storage  Co.  v.  N.  Y.  Central  R.  R.  Co..,  181 
App.  Div.  9()(),  ariiimed. 

(Arp:uod  March  3,  1920;  decided  March  19,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supremo  Court  in  the  thirS  judicial  department, 
entered  December  31,  1917,  modifying  and  affirming  as 
modified  a  ju(lG;ment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  to  recover 
damages  resulting  from  loss  and  injury  to  forty-three 
carload  shipments  of  apples,  due  to  alleged  unreasonable 
delay  in  transportation.     The  apples  were  contracted  to 
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be  carried  by  the  defendant  as  a  common  carrier,  under 
and  in  pursuance  of  the  required  standard  form  of  straight 
bills  of  lading,  from  Ballston,  via  Troy  on  defendant's 
Hudson  River  division,  and  from  New  Scotland,  Coxsackie 
and  Ravena,  N.  Y.,  on  defendant's  West  Shore  division 
to  New  York  city  during  the  months  of  January,  Febru- 
ary, March  and  April,  1916.  By  reason  of  the  alleged 
unusual  and  unreasonable  delay  in  transportation,  the 
apples  were  found  on  delivery  at  destination  in  New 
York  city  to  be  in  a  damaged  condition,  and  after 
due  inspection  by  the  defendant,  were  sold  at  a  loss  in 
that  market.  The  proceeds  of  the  sales  were  deducted 
from  the  values,  declared  and  respectively  found  at  time 
and  place  of  each  shipment,  in  estimating  and  assessing 
plaintiff's  damage. 

Sherman  A,  Murphy  for  appellant. 
Frank  H.  Brown  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkfs,  JJ. 


Joseph   Waisikoski,   Appellant,   v,   Philadelphia  and 
Reading   Coal  and   Iron   Company,   Respondent. 

Waisikoski  v.  P.  d'  R.  Coal  &  Iron  Co.,  178  App.  Div.  932,  affirmed. 
(Argued  March  3,  1920;  decided  March  19,  1920.) 

Appej^l  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  May  28,  1917,  affiniiing  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  as  a 
matter  of  discretion  by  the  court  at  Special  Term.  The 
action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  employed  by 
deferidant  in  the  state  of  Pennsylvania.  The  plaintiff 
resi.ded  in  Pennsylvania,  and  the  defendant  was  a  Pennsyl- 
v^^nia  corporation  doing  business  in  the  state  of  New  York. 
Vlaintiff  contended  thai  under  subdivision  4  of  section 
1780  of  the  Code  of  Civil  Procedure  the  right  of  a  non- 
resident to  bring  an  action   in  the  courts  of  this  state 
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against  a  foreign  corporation  doing  business  in  this  state 
is  absolute  and  whether  the  court  will  entertain  juris- 
diction is  not  a  matter  of  discretion. 

Leonard  F.  Fish  and  Joseph  Levy  for  appellant. 
Pierre  M.  Brown  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Jenks, 
P.  J.,  at  Appellate  Division  upon  first  appeal  (173  App. 
Div.  538). 

Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Caedozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Bertha  Frankel,  Appellant,  v.  Max  Wolper,^ 

Respondent. 

Frankel  v.  Wolper,  181  App.  Div.  485,  affirmed. 
(Argued  March  3,  1920;  decided  March  19,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  February  18,  1918,  unnaimously 
afTirming  a  judgment  in  favor  of  defendant  entered  upon 
a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
without  a  jury  in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  by  reason  of 
improper  professional  treatment  by  defendant,  a  physician 
and  surgeon.  The  trial  court  held  that  the  action  was  for 
malpractice  and  dismissed  the  complaint  on  the  ground 
that  the  two-year  Statute  of  Limitations  applied  and  that 
the  action  had  coucededly  not  been  brought  within  that 
time  after  perf  on  nance  of  the  services.  Plaintiff  con- 
tended that  the  action  was  one  for  breach  of  an  express 
contract  by  defendant  to  treat  and  cure  plaintiff. 

Sidney  J.  Loch  and  Alfred  B.  Nathan  for  appellant. 
Edwin  A,  Jones  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  ]1is(M)('k,  Cli.  J.,  Chase,  Hogan,  Cardozo, 
IMcLauciilin,  Cuaxk  and  Elkus,  J  J. 
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Charles  Gornbein,  Respondent,  v.  The  Boston  Insur- 
ance Company,  Appellant. 

Gornbein  v.  Boston  Ins.  Co.,  183  App.  Div.  920,  affirmed. 
(Argued  March  4,  1920;  decided  March  19,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  April  13,  1918,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
upon  a  policy  of  fire  insurance  covering  certain  tobacco. 
The  question  was  as  to  the  value  of  the  tobacco  destroyed. 

Vernon  Cole  for  appellant. 

C.  S,  Orion  and  Hiram  R.  Wood  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cabdozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


Emerson  Phonograph  Company,  Incorporated,  Appel- 
lant, V,  Henry  Waterson,  Respondent. 

Emerson  Phonograph  Co.,  Inc.,  v.  WatersoJi,  183  App.  Div.  386, 
affirmed. 

(Argued  March  5,  1920;  decided  March  10,  1920.) 

Appeal  from  a  judgment  entered  June  4,  1918,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  directing  a 
dismissal  of  the  complaint,  which  alleged  an  oral  contract 
between  plaintiff's  assignor,  Emerson,  and  the  defendant 
under  the  terms  whereof  the  defendant  agreed  that  in 
the  event  that  said  Emerson  should  assist  the  defendant 
in  procuring  a  contract  to  be  entered  into  between  the 
defendant  and  the  American  (irai)hophone  Company,  a 
corporation,  foi'  the  exckisive  selHug  agency  of  so-called 
''  Little  Wonder  '^  ])h()nograph  records,  the  defendant 
would  pay  to  said  Kinorson  one-half  of  the  net  profits  in 
any  manner  resulting  to  the  defendant  from  or  by  reason 
of  said  contract,  whether  from  the  sale  of  said  ''  Little 
Wonder"  records,   or  otherwise,   the  defendant  to  pay 
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royalties  not  to  exceed  one-half  cent  per  record  in 
connection  therewith.  The  complaint  further  alleged 
that  Emerson  did  assist  the  defendant  to  procure  the 
contract  with  the  Graphophone  Company;  that  between 
the  date  of  said  contract  and  the  date  of  the  commence- 
ment of  this  action  the  defendant  had  reaUzed  net 
profits  in  the  sum  of  $200,000;  that  Emerson  had  assigned 
his  interest  to  the  plaintiff;  that  Emerson  had  performed 
on  his  part;  that  the  defendant  had  failed  and  refused  to 
pay  over  to  the  plaintiff  its  share  of  the  profits,  with  the 
exception  of  $1,750,  and  that  the  plaintiff  was  entitled  to 
judgment  in  the  sum  of  $100,000.  The  answer  consisted 
of  a  general  denial.  The  Appellate  Division  held  that  no 
vaUd,  definite  or  mujtual  contract  had  been  estabUshed. 

Walter  Carroll  Low  for  appellant. 
Charles  H.  Tuttle,  Thomas  F.  MacMahon  and  Jacob  J. 
Schwebel,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


MuLVEY  Realty  Company,  Respondent,  v.  New  York, 
Westchester  and  Boston  Railway  Company,  Appel- 
lant, Impleaded  with  Another. 

Mulvey  Realty  Co.  v.  N,  F.,  Westchester  &  Boston  Ry,  Co,,  184  App. 
Div.  900,  affirmed. 

(Argued  March  5,  1920;  decided  March  19,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  May  3,  1918,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  enjoining  the  defend- 
ant railway  company  from  maintaining  and  operating 
its  railroad  through  the  Sickles  tract  in  New  Rochelle, 
unless  it  paid  to  the  plaintiff  damages  fixed  by  said 
judgment.  The  modification  by  the  Appellate  Division 
was  solely  as  to  the  amount  of  damages.  The  complaint 
demanded  judgment  against  the  defendants,  that  they  be 
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perpetually  enjoined  and  restrained  from  maintaining  and 
operating  the  said  railroads  on  the  premises  owned  by 
the  defendant  railway  company,  and  that  the  railway 
company  be  compelled  to  remove  the  said  structure  as 
being  constructed  in  violation  of  certain  covenants  running 
with  land  through  which  the  road  was  built. 

John  B.  KnoXj  George  S.  Graham  and  Ralph  Polk 
Buell  for  appellant. 

Richmond  J.  Reese  and  Samuel  F.  Swinburne  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  JJ. 


The  People  of  the  State  of.New  York,  Respondent,  v. 
Title  Guarantee  and  Trust  Company,  Appellant. 

(Submitted  March  15,  1920;  decided  March  19,  1920.) 

Motion  for  re-argument  denied.     (See  227  N.  Y.  366.) 


Paul  G.  Tismer,  Appellant,  v.  The  New  York  Edison 

Company,  Respondent. 

(Submitted  March  15,  1920;  decided  March  19,  1920.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  228  N.  Y. 
156.)  

Anna  P^taki,  Appellant,  v.  The  Standard  Accident 
Insurance  Company  of  Detroit,  Michigan, 
Respondent. 

Pataki  v.  Standard  Accident  Ins.  Co.  of  Detroit,  Michigan^  180  App. 
Div.  919,  affirmed. 

(Argued  March  10,  1920;  decided  March  19,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  November  7,  1917,  unanimously 
affirming  a  judgment  in  favor  of  defendant  entered  upon  a 
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verdict  directed  by  the  court  in  an  action  to  recover  upon 
a  policy  of  accident  insurance.  The  answer  alleged  the 
policy  was  void  because  in  his  application  therefor  insured 
had  made  material  false  statenients  with  knowledge  of 
their  falsity  and  with  actual  intent  to  deceive;  that  if  the 
truth  had  been  stated,  the  policy  would  not  have  been 
issued,  and  that  after  discovery  of  the  misrepresentations 
defendant  had  tendered  a  return  of  the  premium. 

Merritt  N,  Baker  for  appellant. 
Lyman  M.  Bass  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  IIiscock,  Ch.  J.,  Chase,  Collin  and 
Andrews,  J  J.  Dissenting:  Cardozo,  Pound  and 
Crane,  J  J. 

Julius    Stanulevich,    Respondent,    v.    Rt.    Lawrence 

Life  Association,  Appellant. 

Stamdcrich  v.  *S7.  Lairrcricc  Life  Ash?i.,  183  App.  Div.  Ill,  reversed. 
(Argued  March  1(),  1920;  decided  April  i:^,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Suprcn.e  Court  in  the  second  judicial 
department,  entered  May  11,  191S,  unanimously  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  defendant  issued  an  insurance  policy  to  the  plaintiff 
indemnif3dng  tlie  plaintiff  for  loss  of  time  by  sickness. 
The  plaintiff  claimed  that  he  was  entitled  to  the  amount 
sued  for  by  I'eason  of  his  illness.  The  material  defense  is 
that  the  plaintiff  in  making  the  application  for  this  policy, 
which,  in  pursuance  of  s(H*ti()n  58  of  the  Lisurance  Law 
(Cons.  Laws,  ch.  2SJ,  was  annexed  to  and  formed  part  of 
the  conti'aet  of  insui-ance,  made  a  material  false  statement 
when  he  said  that  lie  luid  not  had  any  medical  or  surgical 
treatment  witliin  the  {)ast  five  years,  which  statement  is 
concedcMJ  not  to  1m^  lh(^  f;:cL 

The  i)lainti!T  could  not  rciid  or  wiite  English  well  and 
the  solicitui^';  :i":'Mii  for  ihc  (l(4endaiit,  who  furnished  the 
policy,  {(^stifuMl  iu  his  bclwdf  that  he  knew  and  the  plaintiff 
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informed  him  of  his  illness,  but  that  he  did  not  state  the 
same  in  the  application. 

Samuel  Crook  for  appellant. 

James  G.  Meyer  and  John  T,  Kelly  for  respondent. 

Per  Curiam,  Upon  the  authority  of  Bollard  v.  N,  Y, 
Life  Insurance  Co.,  decided  January  27,  1920  (228  N.  Y. 
521),  and  Baumann  v.  Preferred  Accident  Insurance  Co. 
(225  N.  Y.  480),  the  application  being  a  part  of  the  policy, 
the  insured  and  assured  are  bound  by  its  terms,  as  it  is 
part  of  the  contract  of  insurance.  The  application  in 
question  was  signed  by  the  plaintiff.  The  plaintiff 
cannot  maintain  his  present  action  and  the  judgment 
and  order  appealed  from  should,  therefore,  be  reversed, 
and  the  complaint  dismissed,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Pound,  Mc- 
Laughlin, Andrews  and  Elkus,  JJ.,  concur. 

Judgment  and  order  reversed,  etc. 


The  People  of  the  State  op^  New  York,  Respondent, 

V.  James  AI.  Byrd,  iVppellant. 

(Argued  March  4,  1920;  dc'idcul  April  i:5,  1920.) 

Appeal  from  a  judgment  of  the  Ulster  County  Court, 
rendered  May  12,  1910,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  m  the  first  degree. 

William  H.  Grog  an  for  appellant. 

Frederick  G.  Travcr,  DtHtrici  Attorney  {Frank  W.  Brooks 
of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Chase,  Hocian,  Cakdozo,  McLaucjhlin, 
Crane  and  Elkus,  JJ.     Not  voting:  Hiscock,  Ch.  J. 
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Lee  E.  Day,  Appellant,  v,  David  Levine  et  al.,  Doing 
Business  under  the  Firm  Name  of  Practical  Clothing 
Specialty  Company  et  al..  Defendants,  and  Philip 
Cedar,  Respondent. 

Day  V.  Levine,  181  App.  Div.  261,  affirmed. 
(Argued  March  4,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment,  entered  February  20,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  in  an  action  for 
malicious  prosecution.  Plaintiff,  an  elevator  operator, 
was  taken  out  of  his  car,  shortly  after  arriving  at  his 
work,  and  arrested  and  imprisoned,  and  afterwards 
indicted  and  prosecuted  upon  a  charge  of  grand  larceny 
in  having  stolen  seven  suits  of  clothes  from  the  respond- 
ent's clothing  factory  on  the  ninth  floor  of  the  building 
where  he  was  employed.  Upon  trial  he  was  acquitted. 
In  this  action  the  evidence  was  uncontradicted  that 
respondent  herein  was  informed  by  his  head  shipping 
clerk  that  the  latter  had  seen  the  plaintiff  take  the  stolen 
clothes  from  the  building  and  that  whatever  connection 
respondent  had  with  the  prosecution  was  not  prompted 
by  malice.  The  Appellate  Division  held  that  the  proof 
affirmatively  showed  the  existence  of  probable  cause. 

Wilford  H.  Smith  for  appellant. 
Daniel  P.  Hays  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin  and  Elkus,  JJ.     Dissenting:   Crane,  J. 


Leonard  H.  Walters,  Respondent,  v.  Lehigh  Valley 

Railroad  Company,  Appellant. 

W(dters  v.  Lehigh  Valley  R.  R.  Co.,  181  App.  Div.  916,  affirmed. 
(Argiied  March  8,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court   in  the  third  judicial  department. 


N.  Y.  Rep.]  MELlOiiAXDA.  589 

entered  December  6,  1917,  afRrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by- 
plaintiff  through  the  negligence  of  defendant,  his  employer. 
It  was  alleged  that  defendant  ran  one  of  its  trains,  upon 
which  the  plaintiff  was  a  fireman,  at  an  excessive  rate 
of  speed  around  a  curve  through  the  interlocking  plant 
on  defendant's  n^ain  line  at  Niagara  Junction,  and  as 
a  result  the  plaintiff  was  thrown  from  the  tender  of  the 
engine  hauling  the  train  in  question  and  severely  injured. 

Riley  H.  Heath  for  appellant. 
Leon  C.  Rhodes  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrew^s,  JJ. 


John  W.  Greenwood,  Respondent,  v,  Luke  A.  Burke  & 

Sons  Company,  Inc.,  Appellant. 

Greenwood  v.  Burke  ik  Sons  Co.,  Inc.,  184  App.  Div.  897,  affirmed. 
(Ar^ied  March  S,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  May  24,  lOLS,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintifi"  through  the  negligence  of  defendant.  Plaintiff 
was  in  the  emplo}^  of  the  city  of  New  York  inspecting 
work  done  by  defendant  under  a  contract  theretofore 
entered  into.  Defendant  maintained  a  large  concrete 
mixer  set  upon  wheels  which  at  the  time  of  the  accident 
was  in  position,  though  not  in  use,  close  to  a  runway 
over  a  shaft  consisting  of  one  or  two  ten-inch  planks. 
The  mixer  was  so  close  to  the  runway  that  when  one 
of  the  sheet  iron  doors  of  the  housing  over  its  engine 
swung  open,  it  swung  directly  over  this  plank  runway. 
On  the  day  of  the  accident,  while  plaintiff  in  the  course 
of  duty  and  for  the  purpose  of  his  inspection  was  standing 
on  this  runway,  the  iron  door  of  the  housing  on  the 
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mixer  swung  open,  struck  plaintiff  and  knocked  him 
off  the  runway  into  the  shaft,  inflicting  the  injuries 
complained  of. 

Bertrand   L,    Pettigrew    and    Walter   L,    Glenney    for 
appellant. 

Harry  S.  Austin  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  His  cock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Dorothy  H.  Mason,  Appellant,  v.  John  I.  D.  Bristol, 
Defendant,  and  Frank  G.  Butler,  as  Executor  of 
Thomas  A.  Butler,  Deceased,  Respondent. 

Mason  v.  Bristol,  ISl  App.  Div.  514,  affirmed. 
(Submitted  March  S,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment,  entered  March  5,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Sj)ecial  Term  and  directing  a  dismissal  of  the  complaint. 
The  defendant  respondent's  testator  died,  leaving  a  last  will 
and  testament,  which  has  been  duly  admitted  to  probate. 
The  testator  was  the  agent  for  an  insurance  company  and 
solicited  certain  insuiance  policies  upon  which  he  became 
entitled  to  a  share  in  the  renewal  premiums  and  half  annual 
and  quarterly  premiums.  The  plaintiff  alleged  that  prior 
to  his  death  the  testator  for  a  valuable  consideration  duly 
assigned  and  transfeiTcd  to  her  by  an  instrument  in  writ- 
ing, which  he  d(^livered  to  her,  all  of  said  premiums  due 
and  to  become  (.hie  to  him  from  the  defendant  Bristol  as 
the  general  agent  in  the  county  of  New-  York  of  said  com- 
})auy;  that  lie  gave  due  notice  of  such  assignenant  to  the 
(k^fondant  Bristol  as  did  the  ])laintiff  also  and  that  she 
dcnnanded  ])ayuient  of  said  })reniiums;  that  the  defendant 
resi)oiident  has  also  demanded  payment  thereof,  claiming 
that  th(\y  belong  to  the  estate,  and  that  the  said  premiums 
will  continue  for  a  pei'iod  of  about  nine  years.  Judgment 
for  the  amount  of  premiums  due  and  that  plaintiff  is 
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entitled  to  those  to  become  due  was  demanded.  The 
defendant  Bristol  appeared  but  interposed  no  defense. 
He  paid  the  amount  of  premiums  due  prior  to  the  trial 
into  court  and  asked  that  it  be  adjudged  who  is  entitled 
thereto  and  to  the  unpaid  premiums. 

Nathan    B,    Chadsey    and    George    Gordon   Battle   for 
appellant. 

Robert  E.  Whalen  and  Albert  B,  Quencer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Francis  H.  Greaney,  Respondent,  v.  The  Troy  Wagon 

Works  Company,  Appellant. 

Greaneij  v.  Troij  Wagon  Worki^  C~).,  ISl  App  Div.  945,  affirmed. 
(Argued  March  8,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  February  7,  1918,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict.  The  plaintiff  sued  the  defendant,  an  Ohio 
corporation,  to  recover  commissions  alleged  to  be  due  him 
as  compensation  for  his  services  under  an  agreement  by 
which  he  was  employed  as  the  manager  of  the  defendant's 
business  in  New  York  city  at  a  salaiy  of  $2,500  per  year, 
and  as  further  compensation  the  sum  of  five  per  cent  on 
the  gross  business  of  defendant's  New  York  office  during 
plaintiff's  emplo^^ineut  as  manager,  after  deducting  there- 
from the  volume  of  business  necessarv  to  take  care  of  the 
fixed  expense  of  the  New  York  ofiice,  which  volume  ^'  it 
was  then  and  there  agreed  between  the  parties  should  be 
ten  times  the  amount  of  the  fixed  expense  of  defendant's 
New  York  office. ''  The  contract  was  terminated  on 
September  9,  1915,  and  the  plaintiff  alleged  upon  infor- 
mation and  belief  that  the  gross  business  of  defendant's 
New  York  office  for  that  year  was  the  sum  of  S285,000 ; 
that  during  said  period  the  fixed  expense  of  the  New 
York  office   was   $7,500;    that  the   volume   of   business 
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necessrry  to  take  care  of  said  fixed  expense  was  $75,000. 
Plaintiff  claimed  that  there  was  due  to  him  five  per  cent 
upon  $210,000,  being  the  amount  of  the  gross  receipts  of 
the  business  less  $75,000  alleged  to  be  necessary  to  take 
care  of  the  fixed  expense,  and  demanded  judgment  for 
$10,500.  The  answer  was  a  general  denial  with  an 
affirmative  defense  of  payment. 

George  Edwin  Joseph  and  Henry  C,  Quinby  for  appellant. 
George  Zabriskie  and  William  E,  Sims  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Caedozo, 
Pound,  Crane  and  Andrews,  JJ. 


i^HE  People  of  the  State  of  New  York,  Respondent, 
:;.  Walter  Levandowsky,  Appellant. 

(Argued  March  9,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Supreme  Court  ren- 
dered December  17,  1919,  at  a  Trial  Term  for  the  county 
of  Clinton,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree, 

Roy  R,  Richard  for  appellant. 

Harold  A.  Jerry,  District  Attorney ,  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion, 
(^oncur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Craxe  and  Andrews,  JJ. 


Josephine    C.    Towell,    Respondent,    v.    Harriet   T. 
Williams,  Appellant,  Impleaded  with  Another. 

LofceU  V.  Willifun.^,  1S3  App.  Div.  701,  affirmed. 
(Argued  March  9.  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  May  17,  1918,  afhrming  a  judgment  in  favor  of 
})laintiff  entered  upon  a  veidict  in  an  action  to  recover  for 
])ersonal  injuries  alle2;ed  to  have  been  sustained  by  her 
(lirough  the  negligence  of  defendant.  Plaintiff,  while 
riding   as   a  guest  in  defendant  appellant^s  automobile, 
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received  the  injuries  complained  of  as  the  result  of  a 
collision  with  a  motor  truck  occasioned  through  the 
negligent  operation  of  the  vehicle  in  which  she  was  riding. 
The  principal  question  on  appeal  was  whether  the  rule  of 
respondeat  superior  is  applicable  between  master  and 
servant  in  relation  to  a  gratuitous  guest,  invited  by  the 
master  to  ride  in  a  carriage  or  automobile  purely  as  a 
courtesy  or  kindness. 

Joseph  F.  Murray  J  Irving  W.  Young ,  Jr,,  and  Robert  M. 
McCoi^mick  for  appellant. 

Edward  J.  Byrne  and  Sidney  V,  Lowell  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  J  J. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Joseph  McCarthy,  Appellant. 

"(Ar^ed  March  10,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered May  5,  1919,  at  a  Trial  Term  for  the  county  of 
Bronx,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

Harry  Stackell  and  Michael  B,  McHugh  for  appellant. 
Francis  Martin^  District  Atiorney  {Charles B,  McLaughlin 
and  Albert  Cohn  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


William  IIampel,  Respondent,  v.  Mozambique  Trading 
AND  Plantation  Company,  Appellant. 

Hampelv.  Mozambique  Trading  &  Plantation  Co.,  178  App.  Div.  918, 
affirmed. 

(Argued  ]Mareh  10,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
May  31,  1917,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  in  an  action 
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for  breach  of  contract.  The  complaint  alleged  the  breach 
of  a  contract  whereunder  defendant  agreed  to  ship  from 
Portuguese  East  Africa  1,000  tons  mangrove  bark  during 
the  months  January-March,  1915,  and  deliver  same  at  port 
of  New  York  to  Ladenburg,  Thalmann  &  Co.  on  terms 
stated.  The  breach  alleged  was  the  defendant's  failure 
and  refusal  to  make  shipment,  or  to  deliver  either  the 
shipping  documents  or  the  bark.  Ladenburg,  Thalmann 
&  Co.  assigned  the  cause  of  action  to  the  plaintiff  herein. 
The  answer  admitted  failure  to  dehver  the  bark;  denied 
that  Ladenburg,  Thalmann  &  Co.  performed  all  the  con- 
ditions on  their  part  to  be  performed,  and  pleaded  as  a  first 
defense  that  the  time  for  performance  had  been  indefi- 
nitely postponed  by  agreement  of  the  parties.  As  a  sec- 
ond defense  defendant  pleaded  that  the  contract  had  been 
abandoned  and  rescinded  and  performance  thereof  waived. 
The  fourth  defense  alleged  that  German  subjects  residing 
in  Hamburg  were  the  real  plaintiffs  in  the  action  and  set 
up  the  French  decree  of  September  27,  1914,  which 
declared  null  and  void  all  contracts  made  in  French 
territory  with  German  subjects.  The  fifth  defense  set  up 
the  German  decree  which  forbade  German  subjects  to 
make  payment,  directly  or  indirectly,  or  in  any  way  to 
transfer  money  to  France. 

Austen  G.  FoXj  Ernest  A,  Bigelow  and  Harold  D.  Beatty 
for  appellant. 

Alexander  B,  Siegel  and  Arthur  B.  Brenner  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Sarah   Pernick,    Appellant,    v.    Central   Union   Gas 

Company,  Respondent. 

Pernick  v.  Central  Union  Gas  Co.,  183  App.  Div.  543,  affirmed. 
(Submitted  March  10,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the    Sui:>reme    Court    in    the   first    judicial   department, 
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a  general  denial  of  the  allegations  of  negligence  on  its  part, 
an  allegation  that  the  plaintiff  was  contributorily  negligent 
and  further  an  allegation  of  a  release  by  the  plaintiff. 

Francis  E.  Cullen  for  appellant.  ^'^ 

N,  F,  Breen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Meier  Steinbrink,  Respondent,  v.  W.  Bernard  Vause 
et  al.,  Defendants,  and  Sidney  C.  Yeomans,  Appellant. 

Steinbrink  v.  Vause,  181  App.  Div.  378,  afl&rmed. 
(Argued  March  11,  1920;  decided  AprU  13,  1920,) 

Appeal  from  a  judgment,  entered  February  9,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  defendants  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  on  trial  at  Special 
Term  and  directing  judgment  in  favor  of  plaintiff  upon 
new  findings  made  by  said  Appellate  Division.  The 
action  was  to  have  a  certain  deed  declared  a  mortgage  to 
secure  payment  of  money  due,  to  foreclose  the  same,  and 
to  have  the  property  sold  and  the  proceeds  appUed  in 
payment  of  the  alleged  debt. 

Walter  E,  Warner  for  appellant. 

Frank  E,  Johnson,  Jr.,  Robert  H.  Wilson  and  Meier 
Steinbrink  for  respondent. 

Judgment  aflfirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


John  S.  Drake,  Appellant,  v,  James  E.  Gaffney  et  al, 
Defendants,  and  Grace  Wire,  Respondent. 

Drake  v.  Gaffney,  183  App.  Div.  577,  affirmed. 
(Submitted  March  11,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
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Fleischmann's  Vienna  Model  Bakery  for  a  term  of  years. 
Contiguous  to  the  basement  was  a  vault  under  the  side- 
walk used  in  connection  with  the  leased  premises.  There- 
after the  realty  company  leased  the  entire  building  to 
defendant  Sadowsky  subject  to  the  Fleischmann  lease, 
which  lease  was  assigned  to  him.  Thereafter  Sadowsky 
executed  a  lease  to  the  Fleischmann  Corporation  extending 
its  tenancy  so  that  it  would  terminate  at  the  same  time  as 
his  own.  Thereafter  Sadowsky  subleased  all  of  the  prem- 
ises to  the  plaintiff  subject  to  all  of  the  covenants  and 
conditions  in  the  preceding  leases.  The  city  of  New  York 
having  reclaimed  for  subway  purposes  a  substantial  part 
of  the  vault  space,  the  Fleischmann  Corporation  refused 
to  pay  the  entire  rent  and  in  an  action  brought  against  it 
by  this  plaintiff  a  judgment  was  obtained  substantially 
reducing  its  rent  on  account  of  the  partial  eviction  by  the 
city.  This  action  was  brought  to  have  set  aside  all  of 
the  said  leases  and  agreements  or  for  an  apportionment  of 
rent  or  for  damages.  The  Appellate  Division  held  that 
plaintiff  being  a  mere  sub-lessee  of  Sadowsky  there  was 
neither  privity  of  contract  nor  estate  between  it  and 
defendant  McCreery  Corporation  with  reference  to  the 
demised  premises,  and,  therefore,  that  its  complaint 
should  be  dismissed. 

Joseph  A,  Seidman  for  plaintiff,  appellant  and 
respondent. 

Louis  Solant  for  Fleischmann^s  Vienna  Model  Bakery, 
Inc.,  appellant. 

Morton  Stein  for  Reuben  Sadowsky,  appellant. 

George  L.  Ingraham  for  McCreery  Realty  Corporation, 
respondent. 

Judgment  affirmed,  with  costs  to  respondent  McCreery 
Realty  Corporation;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
Andrews  and  Elkus,  J  J.    Not  voting:  McLaughlin,  J. 
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and  secondy  an  affirmative  defense  of  purchase  for  value 
without  notice  by  the  defendant  from  Piptone. 

Joseph  H.  Choatey  Jr.,  Henry  W.  Hardon  and  Maurice 
Leon  for  appellants. 

Edgar  J.  Nathan  and  Walter  S.  Newhouse  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  His  cock,   Ch.  J.,   Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


Joseph  Schenker,  Appellant,   v.  Rita  P.   Schenker, 

Respondent. 

Schenker  v.  Schenker,  181  App.  Div.  621,  affirmed. 
(Argued  March  16,  1920;  decided  April  13,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  15,  1918,  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  granting  a  new  trial  in  an  action  to 
annul  a  marriage  upon  the  ground  that  at  the  time  of 
entering  into  such  marriage  the  defendant  had  a  husband 
living  by  a  former  marriage.  The  defense  was  that 
defendant  had  been  legally  divorced  prior  to  her  second 
marriage.  The  trial  court  held  that  said  divorce  was 
illegal  and  void  upon  the  ground  that  it  was  obtained 
without  personal  serv^ice  of  process  upon  the  husband  and 
that  he  had  not  voluntarily  appeared  in  that  action.  The 
Appellate  Division  held  that  that  rule  is  enforcible  only 
for  the  protection  of  citizens  of  this  State  and  since,  at 
the  time  the  action  for  divorce  was  pending  in  the  Ala- 
bama courts,  neither  of  the  parties  thereto  was  a  citizen 
of  this  state  and  neither  the  plaintiff  nor  the  defendant 
herein  was  a  citizen  of  this  state  when  the  marriage  was 
solemnized  in  South  Carolina,  the  rule  did  not  apply,  and 
that  the  marriage,  being  lawful  in  South  Carolina,  was 
lawful  and  could  not  be  questioned  in  this  state. 

Samuel  Cohen  and  J.  William  Hill  for  appellant. 
No  appearance  for  i*espondent. 
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Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts,  on 
authority  of  Hubbard  v.  Hubbard  (228  N.  Y.  81). 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  William  Warmick,  Appellant. 

(Argued  March  17,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered June  16,  1919,  at  a  Trial  Term  for  the  county  of 
Erie,  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

Robert  W,  Farrington  for  appellant. 
Guy  B.  Moore,  District  Attorney  (Walter  F.  Hofheins  of 
counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Pound,  Mc- 
Laughlin, ANDREW'S  and  Elkus,  JJ.  Dissenting: 
Hog  AN,  J. 

Morris    Firstenberg,    Appellant,    v,    Nathan   Jaffa, 

Respondent. 

Firstenberg  v.  Jaffa,  184  App.  Div.  936,  affirmed. 
(Submitted  March  17,  1920;  decided  April  13,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  June  14,  1918,  reversing  in  part  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  granting  a 
new  trial  in  an  action  to  recover  upon  an  alleged  contract 
for  services.  The  complaint  alleged  that  plaintiff  was 
employed  as  the  exclusive  salesman  of  defendant  to  sell  fur 
trimmings  on  commission  in  the  city  of  New  York;  that 
thereafter  the  defendant  committed  a  breach  of  said 
contract  in  that  he  permitted  another  salesman  of  his  to 
sell  fur  trimmings  in  said  city ;  that  immediately  upon  the 
discovery  of  said  fact,  the  plaintiff  elected  to  terminate 
the  said  agreement  because  of  defendant's  said  breach  of 
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contract  and  notified  defendant  of  said  fact  and  that 
plaintiff  would  promptly  leave  the  defendant's  employ- 
ment ;  that  thereupon,  in  consideration  of  plaintiff  waiving 
his  right  to  terminate  the  said  contract  because  of  said 
breach  and  in  consideration  of  plaintiff  then  agreeing  with 
defendant  to  continue  to  perform  said  services  as  salesman 
for  him  for  the  remainder  of  the  term  of  said  contract, 
the  defendant  agreed  with  plaintiff  that  he  would  pay 
him  seven  and  one-half  per  cent  upon  all  the  sales  made 
by  the  said  salesman  for  defendant  upon  fur  trimmings 
sold  by  him  in  the  city  of  New  York.  The  Appellate 
Division  held  that  the  plaintiff's  evidence  was  insuflScient 
to  support  the  verdict. 

Henry  Greenberg  for  appellant. 

Alexander  Coblitz  and  Oscar  Richter  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


Hudson  Navigation  Company,  Respondent,  v,  Owen 

A.  Mullen,  Appellant. 

Hudson  Navigation  Co.  v.  Murray ^  180  App.  Div.  271,  appeal 
disniisscnl. 

(Argued  March  17,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment,  entered  December  17,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  without  a  jury  and 
directing  judgment  in  favor  of  plaintiff  for  an  accoimting. 

James  Farrell  for  appellant. 

Stuart  G.  Gihhoncij  and  Walter  C.  Sheppard  for 
respondent. 

Api^eal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,   Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 
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GiusEPPi  Barbati,  as  Administrator  of  the  Estate  of 
Samuel  Barbati,  Deceased,  Appellant,  v,  James  C. 
Fargo,  as  President  of  the  American  Express  Com- 
pany, Respondent. 

Barbati  v.  Fargo,  180  App.  Div.  893,  affirmed. 
(Argued  March  17,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  15,  1918,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant.  Plaintiff 
alleged  that  while  his  intestate  was  lawfully  on  a  wagon 
on  a  public  street,  in  the  borough  of  Manhattan,  city  of 
New  York,  at  an  approach  to  a  ferry,  the  defendant's 
horses  and  wagon  were  negligently  managed  and  operated 
so  as  to  collide  with  the  rear  of  the  wagon  upon  which 
plaintiff's  intestate  was  at  the  time,  upsetting  the  wagon 
and  causing  injuries  which  resulted  in  the  death  of  plain- 
tiff's intestate.     The  defense  was  contributory  negligence. 

Hobart  S,  Bird  for  appellant. 

John  G.  Milburrij  Jr.,  and  A,  Delafield  Smith  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  His  cock,   Ch.  J.,   Collin,   Hogan,   Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


Frank  D'Angelo  et  al.,  Respondents,  v,  1482  Broadway 

Corporation,  Appellant. 

jy Angclo  v.  lJi82  Broad uuui  Corp}/.,  1S4  App.  Div.  881,  affirmed. 
(Arj^iuul  :Marcli  Is,  1020;  decided  April  1.3,  1920.) 

Appeal  fiom  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  14,  191S,  modifying  and  afTirming  as  modi- 
fied a  judgmont  in  favor  of  }.laiutiffs  cniorod  upon  a 
decision  of  tlio  c(>urt  on  trial  at  Special  Term.  The 
plaintiffs  brought   this  action  to  compel  the  defendant  to 
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specifically  perform  an  agreement  of  lease  made  and 
entered  into  on  the  13th  day  of  January,  1914,  and  bearing 
date  on  said  day  whereby  the  defendant  agreed,  among 
other  things,  to  rent  to  the  plaintiffs  certain  space  therein 
described,  with  sufficient  fight,  in  the  basement  and  the 
lobby  of  the  Fitzgerald  Building,  situate  at  the  southeast 
corner  of  Broadway  and  Forty-third  street  in  the  borough 
of  Manhattan,  city  of  New  York,  for  a  period  of  about 
nine  and  one-half  years  from  said  date,  at  an  annual 
rental  of  $600  per  annum,  and  for  an  injunction  and 
damages. 

Charles  A,  Winter  for  appellant. 

Gustav  Lange,  Jr,,  Ralph   Barnett  and  Morris  Jablow 
for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,   Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


Frank  D'Angelo  et  al..  Respondents,  v.  1482  Broadway 
Corporation  et  al..  Appellants,  Impleaded  with 
Another. 

D'Angelo  v.  1482  Broadway  Corpn.,  184  App.  Div.  885,  affirmed. 
(Argued  March  19,  1920;  decided  April  13,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  Ma}^  10,  1918,  unanimously  affirming 
a  judgment  in  favor  of  plaintiffs  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  which  awarded  the 
plaintiffs  an  injunction  restraining  and  enjoining  the 
defendants,  1482  Broadway  Corporation  and  Lottie 
Najdor,  from  conducting  or  maintaining  or  permitting  to 
be  conducted  or  maintained  during  the  term  of  a  certain 
agreement,  any  shoe-shining,  hat-cleaning  or  clothes- 
brushing  business  in  any  part  of  the  premises  known  as  the 
Fitzgerald  Building,  located  at  the  southeast  comer  of 
Broadway  and  Forty-third  street,  in  the  borough  of 
Manhattan,  city  of  New  York,  and  further  enjoining  and 
restraining   said   defendants   from   interfering   with   the 
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plaintiffs  in  the  exercise  of  their  exclusive  privilege  of 
shoe-shining,  hat-cleaning  and  clothes-brushing  in  the 
barber  shop  in  said  Fitzgerald  Building  as  well  as  in  the 
entire  building. 

Charles  A .  Winter  for  appellants. 

Gustav  Lange,  Jr.,  Ralph  Barnett  and  Morris  Jablow 
for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  His  cock,   Ch.  J.,   Collin,   Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


Dorothy    Auerbach,     Respondent,     v,     Van-Kelton 
Amusement  Corporation,  Appellant. 

Auerbach  v.  Van-Kelton  Amu^ienient  Corpn.,  ISO  App.  Div.  896, 
aflfirmed. 

(Argued  March  18,  1920;  decided  April  13,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  5,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant,  which  the 
complaint  alleged  had  undertaken  to  furnish  the  plaintiff 
with  an  instructor  in  skating,  who  was  to  give  his  time 
and  attention  to  the  plaintiff;  and  that  during  the  course 
of  instruction,  he  recklessly  and  negligently  abandoned 
the  plaintiff,  who  was  unable  to  stand  upon  the  ice,  and 
by  reason  of  such  negligence  upon  the  part  of  said  instruc- 
tor the  plaintiff  fell  upon  the  ice  and  sustained  the 
injuries  complained  of. 

Walter  L.  Glenney  and  Bertrand  L.  Pettigrew  for 
appellant. 

Sumner  B,  Stiles  and  Philip  J,  Dunn  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.   J.,   Collin,   Hogan,   Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 
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The  People  of  the  State  of  New  York,  Respondent, 

V.  Leo  Jankowski,  Appellant. 

(Argued  March  19,  1920;  decided  April  13,  1920.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered December  11,  1919,  at  a  Trial  Term  for  the  coimty 
of  Clinton,  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree  and  from  an  order 
denying  a  motion  for  a  new  trial. 

Roy  72.  Richard  for  appellant. 

Harold  A.  Jerry,  District  Attorney y  for  respondent. 

Judgment  of  conviction  and  order  denying  motion  for 
new  trial  affirmed;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


The  Western  Union  Telegraph  Company,  Respondent, 

V.  Guy  M.  Gest,  Appellant. 

Western  Union  Tel.  Co.  v.  Gest,  183  App.  Div.  548,  affirmed. 
(Argued  March  19,  1920;  decided  April  13,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  31,  1918,  reversing  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  without  a  jury  and  granting  a 
new  trial.  The  action  was  to  recover  the  amount  of  a 
judgment  recovered  against  the  plaintiff  by  the  city  of 
Louisville.  The  theory  of  the  action  was  that  the  recovery 
in  the  state  of  Kentucky  against  the  plaintiff  was  for 
negligence  in  the  execution  of  work  authorized  by  a 
pcimit  issued  by  the  department  of  public  works  of  the 
city  of  Louisville  to  the  plaintiff  on  the  8th  day  of  Novem- 
ber, 1917,  for  laying  conduits  and-  laterals  and  the  con- 
struction of  manholes  and  service  boxes  on  Fourth  street, 
from  Main  street  to  Broadway,  in  said  city,  which  was 
performed  by  the  defendant  under  a  contract  with  the 
plaintiff,  and  that  the  plaintiff  was  obligated  to  indemnify 
and  save  the  city  harmless  from  any  and  all  damages 
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arising  from  the  doing  of  the  work  or  the  occupancy  of  the 
street,  alley  or  sidewalk,  or  the  storing  of  materials,  or 
for  failm'e  properly  to  Ught  all  obstructions  at  night,  and 
that  the  defendant  was  under  like  obligation  to  the 
plaintiff. 

Walter  L,  Glenney  and  Bertrand  L,  Pettigrew  for 
appellant. 

Francis  Raymond  Stark,  Joseph  L,  Egan  and  George  H, 
Fearons  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
the  appellant  on  the  stipulation,  with  costs  in  all  courts; 
no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Hogan,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


George  I.  Skinner,  as  Superintendent  of  Banks  of  the 
State  of  New  York,  Respondent,  v.  Charles  M. 
Schwab  et  al..  Defendants,  and  Phcenix  Insurance 
Company  et  al.,  Appellants. 

Reported  below,  188  App.  Div.  457,  469. 
(Submitted  April  12,  1920;  decided  April  14.  1920.) 

Motion  to  dismiss  an  appeal,  by  permission,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  June  30,  1919, 
unanimously  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  motion  was  made  upon  the  ground  that  the 
exceptions  were  frivolous. 

Samuel  S,  Koenig  for  motion. 

William  F.  S,  Hart  and  Arthur  M,  Johnson  opposed. 

Motion  denied. 
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The  People  of  the  State  of  New  York  ex  rel.  William 
H.  Childs,  Appellant,  v,  David  H.  Knott,  Sheriff  of 
the  County  of  New  York,  et  al..  Defendants;  The 
People  of  the  State  of  New  York,  Respondent. 

Habeas  corpus  —  not  proper  procedure  to  review  sufficiency 
of  indictment  —  demurrer  or  motions  in  trial  court  proper 
practice. 

Where  the  court  in  which  indictments  are  found  and  presented  has 
jurisdiction  of  the  class  of  offenses  chained,  it  must  in  the  first 
instance  determine  the  vahdity  of  such  indictments,  and  questions  as 
to  their  sufficiency  are  not  reviewable  by  habeas  corpus.  The  proper 
procedure  is  by  demurrer  or  motions  in  the  trial  court. 

People  ex  rel.  Childs  v.  Knott,  187  App.  Div.  604,  afi&rmed. 

(Argued  January  26,  1920;  decided  April  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  23,  1919,  which  reversed  an  order  of  Special  Term 
sustaining  a  writ  of  habeas  corpus,  dismissed  said  writ 
and  remanded  relator  to  custody. 

John  B,  Stanchfieldy  Nathan  L.  Miller ^  Charles  E,  Rush- 
more,  Isidor  J.  Kresel  and  Harland  B,  Tibbetts  for  appellant. 

Edward  Swann,  District  Attorney  {Robert  S.  Johnstone, 
Robert  D.  Petty  and  Felix  C.  Benvenga  of  counsel),  for 
respondent. 

Per  Curiam,  The  questions  presented  as  to  the  suffi- 
ciency of  the  indictments  cannot  be  considered  by  us  at 
this  time.  The  procedure  adopted  does  not  permit  of 
such  a  review.  Whether  section  560  of  the  Election  Law 
provides  the  only  remedy  for  a  failure  to  file  the  required 
statement  and  whether  this  remedy  is  legal,  and  the  further 
question  whether  subdivision  12  of  section  751  of  the 
Penal  Law  applies  to  general  elections  as  well  as  to  prima- 
ries cannot  be  raised  in  this  case  by  \\Tit  of  habeas  corpus. 

The  court  in  which  the  indictments  were  found  and 
presented  has  jurisdiction  of  this  class  of  offenses,  and 
must  in  the  first  instance  determine  the  validity  of  the 
indictments. 

Tf  every  question  regarding  the  sufficiency  of  an  indict- 
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ment  were  reviewable  by  habeas  corpus,  the  practice  as 
outUned  in  the  Code  of  Criminal  Procedure  would  soon 
bie  a  nullity. 

There  may  be  cases  where  the  crime  charged  or  the 
facts  stated  are  so  clearly  beyond  the  jurisdiction  of  the 
court  or  so  manifestly  innocent  as  to  justify  the  resort  to 
habeas  corpus. 

In  a  case  like  this,  however,  the  proper  procediu*e  is  by 
demurrer  or  motions  in  the  trial  court.  {People  ex  rel. 
Scharffv.  Frost,  198  N.  Y.  110,  115;  People  ex  rel,  Danziger 
V.  Prot,  Epis.  House  of  Mercy,  128  N.  Y.  180;  People  ex  reL 
Moore  v.  Warden,  etc.,  150  App.  Div.  644;  Henry  v.  Henkel, 
235  U.  S.  219, 229;  Ex  parte  Watkins,  3  Pet.  193 ;  In  re  Coy, 
127  U.  S.  731.) 

For  the  reason  here  stated,  and  for  that  only,  the  order 
appealed  from  should  be  affirmed,  without  costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cardozo,  Pound, 
Crane  and  Andrews,  J  J.,  concur. 

Order  affirmed. 

In  the  Matter  of  the  Claim  of  Luigi  Mariano,  Respond- 
ent, against  Krasnoger  Brothers  et  al..  Appellants. 

State  Industrial  Commission,  Respondent. 

Mariano  v.  Krasnoger  Brothers,  190  App.  Div.  65,  modified. 
(Submitted  April  15,  1920;  decided  April  20,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  3,  1920,  affirming  an  award  of  the  state  industrial 
commission  made  under  the  Workmen's  Compensation 
Law.  Krasnoger  Brothers  were  employed  in  constructing 
a  building  in  the  city  of  New^  York.  The  claimant  w^as 
employed  by  them  as  a  carpenter.  Workmen  in  the 
employ  of  other  employers  were  working  on  the  same 
building.  On  August  10,  1918,  during  working  hours, 
claimant  entered  a  washroom  and  found  a  workman  in  the 
employ  of  the  general  contractor,  tied  hand  and  foot  and 
fastened  to  the  floor.  He  asked  claimant  to  untie  him, 
which  the  claimant  did.  Some  workmen  not  in  the 
89 
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employ  of  claimant's  employer  were  angered  at  claimant's 
action  and  seized  claimant  and  said  they  were  going  to 
tie  him  down,  but  claimant  successfully  resisted  them. 
Before  the  altercation  had  entirely  subsided,  the  structural 
superintendent  having  general  charge  of  the  work  struck 
the  claimant  several  times  with  a  saw,  inflicting  injuries 
for  which  claimant  demands  compensation. 

William  Butler  for  appellants. 

Charles  D,  Newton,  Attorney-General  {E.  C.  Aiken  of 
counsel),  for  respondent. 

Order  and  award  modified  so  as  to  award  the  claimant 
the  sum  of  $150,  and  as  so  modified  affirmed,  without 
costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin,  Crane  and  Elkus,  J  J. 


Annie  Leahy,  Respondent,  v.  New  York,  Westchester 
AND  Boston  Railway  Company,  Appellant. 

Leahy  v.  N.  F.,  Westchester  &  Boston  Ry.  Co.,  183  App.  Div.  907, 
affirmed. 

(Argued  March  5,  1920;  decided  April  20,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  April  18,  1918,  modifying  and  affirming  as  modi- 
fied a  judgment  in  favor  of  plaintiff  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term.  The  action 
was  to  enjoin  the  defendant  from  maintaining  and  operat- 
ing its  railroad  through  the  territory  known  as  the  '^  Sickles 
Tract "  in  New  Rochelle  or  for  damages  to  plaintiff's  prop- 
erty arising  from  such  operation  as  being  in  violation  of 
a  covenant  running  with  the  land. 

John  B.  Knox,  George  S.  Graham  and  Ralph  Polk 
BueU  for  appellant. 

Clinton  T,  Taylor,  Charles  Everett  Moore  and  Arthur  I. 
Strang  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cahdozo, 
McLaughlin,  Ckane  and  Elkus,  J  J. 
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Haeriet  Moshier,.  Respondent,  v.  The  City  of  New 
York,  Appellant,  Impleaded  with  Another. 

Moshier  v.  City  of  New  York,  190  App.  Div.  Ill,  appeal  dismissed. 
(Argued  April  12,  1920;  decided  AprU  20,  1920.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  January  2,  1920,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the 
affirmance  by  the  Appellate  Division  was  unanimous 
and  permission  to  appeal  had  not  been  obtained. 

Henry  M,  Dater  for  motion. 
Samuel  E,  Probasco  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Charles  T.  Brown,  Respondent,  v.  Arthur  B.  Leach 
et  al..  Composing  the  Firm  of  A.  B.  Leach  &  Co., 

et  al..  Appellants. 

(Submitted  April  12,  1920;  decided  AprH  20,  1920.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered 
March  12,  1920,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department 
reversing  in  part  a  judgment  of  Special  Term  directing 
an  accounting  as  to  part  of  plaintiff's  claim  and  dismissing 
the  complaint  as  to  the  balance. 

The  motion  was  made  upon  the  grotmd  that  the  judg- 
ment appealed  from  was  interlocutory  and  that  permission 
to  appeal  had  not  been  obtained. 

John  C  Tojnlinson  and  James  B.  Mackie  for  motion. 
Charles  A,  Boston  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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The  People  of  the  State  of  New  York,  Respondent, 
V.  Charles  F.  McLaughlin,  Appellant. 

(Submitted  April  12,  1920;  decided  April  20,  1920.) 

Motion  for  re-argument  denied.     (See  227  N.  Y.  615.) 


Valentine  E.  Macy  et  al.,  as  Substituted  Trustees 
under  the  Will  of  Joseph  Macy,  Jr.,  Deceased, 
Respondents,  v,  Kate  M.  Ladd,  Appellant  and 
Respondent,  and  Valentine  E.  Macy  et  al..  Respond- 
ents and  Appellants. 

(Submitted  April  12,  1920;  decided  April  20,  1920.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  227  N.  Y. 
670.) 


INDEX. 


ACCOUNTING. 

See  Matter  of  Allmann  (Mem.),  512;  Cornell  v.  Bonsall  (Mem.), 
532;  Matter  of  Curtis  (Mem.),  534. 

ADVERSE  POSSESSION. 

Elements   constituting   an    effective   adverse   possession  —  adverse 

Possession  by  claim  of  successive  tenants  by  unbroken  chain  of  privity 
etween  adverse  possessors  —  evidence  sufficient   to  prove   title  by 
adverse  possession. 

See  Real  Property,  3-6. 

When  private  possession  of  water  front  under  color  of  title  cannot 
ripen  into  title  by  advt^rse  possession. 

See  Title. 

ALIENS. 

Award  for  death  of  alien  worlvmati  can  be  made  to  alien  non- 
resident father  or  mother,  not  to  both  parents. 

See  Workmen's  Compensatiox  Law,  3. 

AMBULANCE. 

Hos})ital  liabh^  for  negligence  in  its  ambulance  service. 

Sec  NECjLiciKxrE,  7. 

ANIMALS. 

Injury  by  animal  —  contributory  negligiuice  —  death  of  intestate 
by  ki(?k  of  horse  — owner  of  horse  not  lia])le  when  decedent  had  as 
full  knowledge  of  horse  and  his  habits  as  owner  thereof. 

See  Nec.licjexce,  2. 

APPEAL. 

Fifulings  rererse<l  hif  Appellate  Dirision,  and  neir  findings  made, 
must  t)e  set  forth  in  order  or  pointed  out  therein.  WIktc  it  appears 
from  the  prevailing  opinion  of  the  Api)ellate  Division,  affirming  a 
judgment  entered  ui)on  a  decision  after  trial  without  a  jury,  that 
(certain  findings,  made  by  the  trial  court,  Avere  reversed  and  new 
findings  made  ])y  the  AppeHato  Division,  but  the  ord(^r  of  affirmance 
docs  not  show  that  any  findings  of  the  trial  court  AV(Te  reversed  or 
that  new  findings  wen^  made  by  the  Appc^llate  Division,  this  court 
must,  upon  an  appeal  from  the  judgment  of  the  Appellate  Division, 
accept  th(^  findings  as  made  by  the  trial  court.  When  the  Appellate^ 
Division  revers(^s  a  finding  of  the  trial  court,  or  makes  a  new  finding, 
the  finding  reversed  and  the  new  finding  made  must  be  set  forth  in 
its  order  or  indicatcxl  therein  in  such  a  way  that  it  can  be  ascertained 
just  what  finding  was  reversed  and  what  new  finding  made.  A 
statement  in  the  opinion  is  of  no  effect,  (ireentaner  v.  Conn.  Fire 
Ins.  Co.  3S8 

See  Li/nch  v.  Jrmes  (Mem.),  .514;  Matter  of  Corporation  Counsel 
(iNlem.),  523;  People  v.  II.  R.  Connecting  H.  R.  Corp.  (Mem.), 
55ti;  People  ex  ret.  Lewis  v.  Foirler  (Mem.).  ^^oC);  Knight 
i{'  I)e  M icco  V.  Lciris  (Alem.),  T).')?;  Kellogg  v.  Anderson 
drain  Co.  (Mem.).  558;  Central  Trust  Co.  v.  Pittsburg,  S. 
d'  X.  R.  R.  Co.  (.Mem.),  5.")S;  People  ex  rel.  Montalhano  v. 
Seaman  (Mem.),  ~)~)^);  Sk-in?tcr  v.  Schirah  (Mcul),  500; 
Matter  of  Bach<  nstos  v.  Noi/cs  (^lem.),  5()();  People  ex  rel. 
Cockcroft  v.    MilUr   (Mem.),  i^(j^y;   Roeder  v.    Mayer   (Mem.), 
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566;  Painter  v.  Fletcher  (Mem.),  578;  Hudson  Navigation 
Co.  V.  Mullen  (Mem.),  602;  Skinner  v.  Schwab  (Mem.), 
607;  Fried  v.  N.  F.,  N.  H.  &  H.  R.  R.  Co.  (Mem.),  611; 
Moshier  v.  City  of  New  York  (Mem.),  612;  Brown  v.  Leach 
(Mem.),  612;  Lijonette  Silks  v.  Dolson  Co.  (Mem.),  613. 

When  appeal  in  proceeding  to  have  town  primary  election  declared 
illegal  will  be  dismissed  on  ground  that  question  presented  is  academic. 

See  Elections,  2. 

When  supplemental  bill  in  equity  may  be  filed,  even  after  decree  — 
when  measure  of  relief  upon  new  trial  may  be  modified  in  accordance 
with  changes  in  conditions  which  took  place  pending  the  appeal. 

See  Practice,  2,  3. 

APPELLATE  DIVISION. 

New  findings  must  be  set  forth  in  order  or  pointed  out  therein. 

See  Appeal. 

ASSESSMENT. 

See  Matter  of  Batavia  Traction  Co.  (Mem.),  512. 

ASSIGNMENT. 

Assignment  of  mortgage  —  Action  by  executors  of  decedent  to  set  aside 
assignment  of  mortgage  purporting  to  have  been  made  by  him  and  in 
possession  of  the  assignee  —  Evidence  —  Presumption  from  possession 
of  assign  metU  by  assignee  —  When  evidence  insufficient  to  sustain  finding 
that  assignment  was  obtained  in  illegal  manner.  The  executors  of  a 
decedent  brought  this  action  to  have  an  assignment  of  a  mortgage, 
purporting  to  be  made  by  him,  the  written  parts  of  which  were  in 
his  own  haudwTitiug,  adjudged  null  and  void,  upon  the  grounds  that 
the  same  was  without  consideration,  had  not  been  executed  by 
decedent,  and  had  been  obtained  from  him  in  some  illegal  manner. 
Held,  tliat  tlu^  possession  hy  defendant  of  the  assignment  in  question 
is  ])resnni])live  evidence  of  a  delivery  of  the  instrument  to  her  by 
decedent  for  a  valid  conside^ration  and  this  presumption  is  not  over- 
come ])y  the  fact  that  the  ])ond  and  mortgage  and  insurance  policies 
upon  th(»  niorti^a^ed  premises  were  found  in  decedent's  safe  deposit 
])(>x  after  his  deatli,  nor  is  this  presumption  affected  by  the  fact  that 
the  assjjriiincnt,  which  appears  to  have  been  drawn  by  decedent 
hiniseir,  was  sijj^ned  in  th(^  presence  of  a  subscribing  witness  but  not 
acknowledired  before  a  notary  public  or  similar  officer,  since  the 
acknowledgineait  by  the  subscribing  witness  was  sufficient  to  authorize 
th(^  recording  of  the  instrumc^nt.  It  was  error  to  admit  evidence 
that  one  of  the  executors  of  the  decedent  had  made  an  examination 
of  tlu;  j)assbo()ks  and  records  of  deposits  made  by  decedent  in  various 
banks  during  his  lifetime,  and  that  he  did  not  find  on  or  about  the 
date  of  the  assii^nment  any  sum  corresj)onding  to  the  amount  of  the 
mortgage.  This  e^'i(lence  liad  no  h^gitimate  tendency  to  establish 
that  the  deced(^nt  did  not  receive  a  consideration  for  the  assignment 
of  the  niortgaire-  The  fact  that  an  erasure  appears  under  the  name 
of  tlu>  subscribing-  witness  dof^s  not  in  any  degree  change  the  langfuage, 
terms,  identity  or  charaet(n'  of  the  instrument  signed  by  the  decedent, 
and  was  an  imnijJterial  erasure  which  d(4Vndant  was  not  called  upon 
to  (w'phiin  or  account  for.  Tlie  finding  that  the  assignment  was 
obtained  in  an  "  illeiral  manner  "  is  a  conclusion,  unsupported  by 
findings  of  f:ict  or  evidence,  was  erroneous  and  cannot  be  sustained. 
Davin  v.  If^nidu.  1 

Sec  Mas(fn  V.   Hrisfol  (Mem.).  .190. 

Hequin-nients  of  standard  fin^  insurance  policy  upon  change  of 
interest  in  property  insured  —  assignment  of  policy  upon  transfer  of 
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property  —  invalidity  of  parol  agreement  by  agent  to  furnish  eon- 
sent  to  assignment  of  policy  —  waiver  —  when  defenses  not  waived 
by  insurer  in  action  upon  policy  claimed  to  have  been  assigned. 

See  Insurance,  1-3. 

When  filing  in  county  clerk's  office  of  duplicate  assignment  of 
contract  for  improvement  of  real  property  sufficient  compliance  with 
statute  —  action  to  foreclose  lien  —  issues  litigated  in  such  action  — 
when  action  to  foreclose  lien  deemed  to  have  been  commenced. 

See  Liens,  2-4. 

ATTACHMENT. 

When  complaint  containing  allegation  that  non-negotiable  draft 
was  duly  accepted  for  a  valuable  consideration  and  accompanying 
affidavit  sufficient  basis  for  warrant  of  attachment. 

See  Pleading. 

ATTORNEY'S  LIEN. 

See  N orris  v.  Myers  (Mem.),  544. 

BAILMENT. 

Lost,  or  abandoned,  property  —  railroad  company  entitled  as  bailee 
to  possession  of  property  left  on  railroad  train  by  passenger  —  arrest 
of  person  who  took  package  left  on  train  and  refused  to  give  it  to 
railroad  officials  —  when  such  arrest  justified  and  not  basis  for  action 
for  false  imprisonment  and  malicious  prosecution. 

See  Railroads,  1-3. 

BANKRUPTCY. 

When  equitable  lien  acquired  by  creditor's  bill  not  affected  by 
subsequent  proceedings  in  bankruptcy  against  judgment  debtor. 

See  Creditor's  Suit,  1. 

BANKS  AND  BANKING. 

When  bank  liable  for  amount  of  checks  of  corporation  indorsed 
by  president  thereof  and  deposited  in  such  bank  for  his  personal  use. 

See  Bills,  Notes  and  Checks,  1. 

BENEVOLENT  ORDERS. 

Tax  Law  —  exemption  of  property  owned  and  used  by  charitable 
and  benevolent  association  —  subordinate  lodge  of  fraternal  order 
owning  building  which  it  occupies  and  also  rents  to  other  associations 
—  when  not  entitled  to  exemption  from  taxation. 

See  Tax,  3. 

BILLS,  NOTES  AND  CHECKS. 

1.  Corporations  —  When  hank  liable  for  amount  of  checks  of  cor- 
poration  indorsed  hij  president  thereof  and  deposited  in  such  batik  for 
his  perso7ial  use.  Any  person  taking  checks  made  payable  to  a 
corporation,  which  can  ac^t  only  by  agents,  does  so  at  his  peril  and 
must  abide  by  the  consequences  if  the  agent  who  indorses  the  same 
is  without  authority,  unl(?ss  the  corporation  is  negligent  or  is  otherwise 
precluded  by  its  conduct  from  setting  up  such  lack  of  authority  in 
the  agent.  The  president  of  a  corporation  indorsed  checks  payable 
to  it  and  deposited  them  to  his  personal  account  with  the  defendant, 
which  collected  the  proceeds  in  the  usual  course  of  banking  and  paid 
them  out  on  the  personal  checks  of  the  president.  Held,  that  the 
president  had  authority  to  indorse  checks  only  for  the  purposes  of 
the  corporation's  business  and  not  to  transfer  them  personally  or  for 
his  personal  use.  When  the  defendant  accepted  the  checks  payable 
to  the  corpoi-ation  and  indorsed  by  the  president  for  deposit  to  the 
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account  of  himself,  it  did  so  at  its  peril  to  ascertain  whether  the 
president  had  authority  to  indorse  them  and  by  his  indorsement 
transfer  the  money  to  be  paid  thereon  to  his  personal  accoimt. 
Wagner  Trading  Co.  v.  Battery  Park   Nat.  Bank.  37 

2.  When  not  error  to  exclude  evidence  offered  to  show  that  corporation 
might  have  discovered  defalcation.  In  such  case  it  was  not  error  to 
exclude  evidence  offered  to  show  that  the  corporation  by  an  exami- 
nation of  its  books,  checks  and  drafts  could  have  discovered  the 
defalcation  of  its  president  and  that  the  failure  so  to  do  was  negligence. 
The  action  is  for  money  belonging  to  the  corporation  and  traced 
into  the  possession  of  the  defendant,  and  the  evidence  offered  was 
immaterial  to  this  tort  feasor  and  his  agent,  the  defendant  bank.       Id. 

When  allegation  that  non-negotiable  draft  was  duly  accepted  for  a 
valuable  consideration  sufficient. 

See  Pleading. 

BONDS. 

Bond  and  morfgnge  —  Presumption  as  to  value  of  bond  —  Settlement 
itith  obligors  on  bond  for  less  than  face  value  because  mortgage  security 
was  of  little  value  —  Wheti  such  settlement  cannot  be  sustained  without 
proof  that  obligors  were  not  solvent.  The  solvency  of  the  obligors  in 
a  bond  is  to  be  presumed  in  the  absence  of  proof  to  the  contrary. 
The  law  presumes  that  a  bond  is  worth  its  face  value,  and  this  pre- 
sumption continues  until  the  contrary  is  shown  even  where  the 
mortgaged  premises  are  of  no  value.  By  the  terms  of  an  agreement 
the  defendants  became  tlie  owners  to  the  extent  of  $2,000  of  a  bond 
and  mortgage  given  for  .S;^,r)00,  the  plaintiff  being  the  owner  of  the 
balance  of  the  mortgage  (le])t.  The  interest  of  the  defendants  was 
in  every  \vay  prior  and  superior  to  that  of  the  plaintiff  as  if  the 
d(*fendants  held  a  first  mortgage  for  S2,000  and  interest  and  the  plaintiff 
lif^Id  a  second  mortgag(»  to  secure  the  balance  of  the  mortgage  debt. 
The  defendants,  by  the  agreement,  were  authorized  to  receive  the 
installments  of  inten^st  due  and  were  authorized  to  accept  payment 
of  said  bond  and  mortgage  and  execute  a  satisfaction  piece  therefor 
or  to  foreclose  the  same  in  case  of  default,  accounting  to  the  plaintiff 
for  all  moneys  received  in  excess  of  their  share.  The  defendants, 
realizing  that  the  mortgage  security  was  of  little  value,  arranged 
with  the  mortgagors,  Avho  were  also  the  obligors  in  the  bond,  to  make 
a  settlement  for  less  than  the  face  value  and  before  the  maturitv 
of  the  ])()nd  satisfied  the  mortgage  and  delivered  up  the  bond  and 
released  Wm  iu(lel)tedness.  The  amount  paid  was  less  than  $2,000. 
Defendants  gav(^  no  evidence  as  to  the  value  of  the  bond  or  the 
solvency  of  the  ohligors.  Since  the  plaintiff  in  bringing  this  action 
had  a  riglit  to  re!.\'  upon  the  presumption  that  the  obligors  were 
solvent,  she  sliould  fiave  such  judgment  as  she  would  have  been 
entitled  to  had  it  appeared  by  an  abundance  of  proof  that  the  three 
bondsmen  w(Te  tiiiarieially  responsible.      Thomas  v.  Zahka.  187 

BRIDGES. 

Relative  authority  of  State  anrl  Federal  governments  as  to  bridge 
over  navigable  watc^rs. 

Sec  Constitutional  Law,  1-.">. 

BRpKERS. 

When  real  estate  broker  entitled  only  to  commissions  on  rental 
actuallv  reef^ived   })v  lessor. 

Sec  Commissions. 

CARRIERS 

See  Baliston  R.  S.  Co.  v.    \.    Y.  C.  R.  R.  Co.  (Mem.),  580. 
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Insurance  (accident)  —  provision  that  insured  shall  receive  double 
indemnity  if  injured  while  in  or  on  a  public  conveyance  —  when 
taxicab  a  public  conveyance  within  purview  of  the  double  indemnity 
provision. 

See  Insurance,  5,  6. 

CERTIORARI. 

Provision  of  New  York  city  charter  making  award  of  damages  by 
board  of  revision  of  assessments  final  and  conclusive  is  intended  to 
prevent  review  of  award  by  certiorari  and  is  not  violative  of  con- 
stitutional provision  securing  to  Supreme  Court  general  jurisdiction  in 
law  and  equity. 

See  New  York  (City  of),  1. 

CHARITABLE  ASSOCIATIONS. 

Tax  Law  —  exemption  of  property  owned  and  used  by  charitable 
and  benevolent  association  —  subordinate  lodge  of  fraternal  order 
owning  building  which  it  occupies  and  also  rents  to  other  associations 
—  when  not  entitled  to  exemption  from  taxation. 

See  Tax,  3. 

CHECKS. 

When  bank  liable  for  amount  of  checks  of  corporation  indorsed  by 
president  thereof  and  deposited  in  such  bank  for  his  personal  use. 

See  Bills,  Notes  and  Checks,  1. 

CODE  OF  CIVIL  PROCEDURE. 

Ch.  13  —  Execution  against  property. 

See  Creditor's  Suit,  2. 

§  383  —  Statute  of  Limitations. 
See  Gas  and  Electricity,  2. 

§  521  —  Action  to  foreclose  lion. 
See  Liens,  4. 

§  636  —  Warrant  of  attachment. 
See  Pleading. 

COMITY. 

Foreign  divoree  —  effect  to  be  given  to  such  divorce  by  courts  of 
this  state. 

See  Husband  and  Wife. 

COMMISSIONS. 

Real  estate  broker  — •  Comtnissions  for  renting  property  —  When 
broker  entitled  onlij  to  commissions  on  rental  actually  received,  by  lessor. 
In  an  action  brought  by  a  real  estate  broker  for  commissions  upon 
the  rental  of  c(3rtain  premises  for  a  term  of  years,  the  evidence  was 
suffteient  to  warrant  the  jury  in  finding  that  plaintiff  produced  a 
party  who  was  acceptable  to  defendant  as  a  tenant,  but  was  not 
sufficient  to  establish  that  the  prospective  tenant,  in  the  first  instance, 
was  prepared  to  accept  or  comply  with  the  terms  imposed  by  defendant, 
and  communicated  to  the  broker.  The  defendant  and  the  prospective 
tenant  thereupon  entered  into  an  agreement  by  which  the  premises 
were  to  be  used  as  a  hotel,  from  the  net  annual  income  of  which 
defendant  \\as  to  ])e  paid  a  certain  sum,  less  than  the  rental  he 
wanted,  and  a  certain  percentage  of  the  net  income,  over  a  designated 
amount,  for  a  fixed  term  of  years.  It  appears  that  the  business  was 
unsuccessful  and  discontinued  after  two  years,  and  that  the  defendant 
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did  not  secure  rental  save  to  a  lesser  amount  and  suffered  loss.  Held, 
that  the  broker  is  not  entitled  to  commissions  based  on  estimated 
profits  covering  a  period  of  years,  in  addition  to  the  commission  on 
the  rental  agreed  upon  and  received  by  defendant.  Nacirema  Co, 
V.  Cassidy.  459 

See  Greaney  v.   Troy  Wagon  Works  Co.  (Mem.),  501. 

CONDEMNATION  PROCEEDINGS. 

See  Matter  of  N.  Y.  Mun.  Ry.  Corp.  v.  Holliday  (Mem.),  561. 

CONDITIONAL  SALE. 

When  express  agreement  upon  sale  of  articles,  usually  designated 
as  fixtures,  that  they  should  remain  personal  property  even  though 
annexed  to  realty,  effective  —  when  fact  that  removal  would  expose 
small  part  of  unplastered  wall  not  determinative  of  question  as  to 
whether  articles  were  fixtures. 

See  Contract,  4. 

CONSOLIDATED  LAWS. 

Ch.  22  —  General  Construction  Law  —  reckoning  of  time. 

See  Gas  and  Electricity,  2. 

Ch.  25  —  Highway  Law  —  lights  upon  vehicles  after  simdown. 
See  Negligence,  5. 

Ch.  33  —  Lien  Law  —  no  lien  on  public  library  building  erected 
on  land  of  municipality. 

See  Lien,  1. 

Idem  —  Lien  Law  —  filing  of  assignment  of  contract  —  foreclosure 
of  lien. 

See  Lien,  2-4. 

Ch.  43  —  Prison  Law  —  breach  of  parole  —  imprisonment. 
See  Crimes,  I. 

Ch.  45  —  Public   Health   Law  —  removal  of  rubbish  from  village 

street. 

See  Negligence,  12. 

Ch.  48  —  Public  Service  Commissions  Law  —  railroad  crossing 
highway  at  grade. 

See  Railroads,  4. 

Idon  —  Public  Service  Commissions  Law  —  regulation  of  telegraph 
companies. 

See  Telegraph  Companies,  5. 

Ch.  49  —  Railroad  Law  —  section  64  not  applicable  where  both 
parties  are^  engaged  in  interstate  commerce. 

See  Negligence,  3. 

Idem  —  Railroad  Law  —  construction  of  tracks  on  public  high- 
way —  grade  crossing. 

See  Railroads,  4. 

Ch.  50  —  Real  Property  Law  —  covenant  of  seizure. 
See  Real  Property,  1. 

'h.  60  —  Tax  Law  —  computation  of  transfer  tax. 
See  Tax,  2. 
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Idem  —  Tax  Law  —  exemption  of  property  used  exclusively  for 
charitable,  benevolent  or  educational  purposes. 

See  Tax,  3. 

Ch.  63  —  Transportation  Corporations  Law  —  refusal  of  public 
service  corporation  to  furnish  electricity  —  penalty. 

See  Gas  and  Electricity,  1. 

Idem  —  Transportation  Corporations  Law  —  public  service 
corporations. 

See  Telegraph  Companies,  5. 

Ch.  64  —  Village  Law  —  removal  of  rubbish. 
See  Negligence,  12. 

Ch.  67  —  Workmen's  Compensation  Law  —  police  not  engaged  in 
any  enumerated  employment. 

See  Workmen's  Compensation  Law,  1. 

Idem  —  Workmen's  Compensation  Law  —  improper  assumption  of 
fact. 

See  Workmen's  Compensation  Law,  2. 

Idem  —  Workmen's  Compensation  Law  —  award  for  death  of  alien 
workman. 

See  Workmen's  Compensation  Law,  3. 

Idem  —  Workmen's  Compensation  Law  —  hazardous  occupation. 
See  Workmen's  Compensation  Law,  4. 

CONSTITUTIONAL  LAW. 

1.  Authority  of  Federal  government  over  navigable  waters.  Section 
8  of  article  1  of  the  Federal  Constitution  provides  that  Congress  shall 
have  power  to  regulate  commerce  among  the  several  states.  When 
Congress  exercises  its  authority  and  acts  within  this  power,  all  other 
authority  which  conflicts  or  interferes  with  the  Federal  power  must 
fall,  for  the  sovereignty  of  Congress  is  plenary.  The  authority  of 
the  United  States  over  navigable  waters  is  that  of  a  supreme  sovereign 
in  so  far  as  the  authority  is  necessary  under  this  interstate  commerce 
provision.      People  v.  Hudson  River  Connecting  R.  R.  Corpn,  203 

2.  Authority  of  state  to  authorize  bridge  over  navigable  stream  subject 
to  approval  of  Congress.  Under  the  acts  of  Congress  of  March  3, 
1899,  and  March  23,  1900,  providing  for  the  erection  and  approval 
of  plans  for  bridges  across  navigable  waters,  the  authority  of  a  state 
to  authorize  the  erection  of  a  bridge  at  points  where  both  banks  of  a 
navigable  stream  are  parts  of  the  same  state  remains  subject  to  the 
approval  of  Congress  as  expressed  through  its  administrative  officers. 

Id, 

3.  Act  of  Congress  authorizing  but  limiting  time  for  construction  of 
bridge  over  Hudson  river  —  Waiver  of  penalty  incurred  by  failure  to 
construct  within  time  limit.  By  an  act  approved  by  the  president  on 
March  13,  1914,  authority  was  granted  to  the  defendant  "  to  con- 
struct, maintain  and  operate  a  bridge,  together  mth  the  necessary 
approaches  thereto,  across  the  Hudson  river  at  a  point  suitable  to 
the  interests  of  navigation  between  Castleton  and  Schodack  Landing, 
in  accordance  with  the  i3ro visions  of  the  act  "  of  March  23,  1906. 
Congress  has  thus,  under  its  authority  over  commerce,  declared  the 
bridge  to  be  erected  over  a  navigable  stream  to  be  a  lawful  bridge 
By  a  later  act,  the  time  to  commence  and  complete  the  bridge  was 
extended,  and  whatever  penalty  or  forfeiture  may  have  been  incurred 
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by  the  defendant  by  failure  to  comply  with  the  provisions  of  the 
original  statute  was  waived  by  the  only  authority  entitled  to  enforce 
such  forfeiture.  Id. 

4.  Property  rights  cannot  he  forfeited  by  mere  legislative  enactment  — 
Illegal  attempt  to  repeal  franchise.  A  statute  of  this  state  granted 
permission  to  defendant  to  construct  a  bridge  with  more  than  one 
span  at  the  proposed  location  (L.  1913,  ch.  388).  Later  (L.  1917, 
eh.  713)  the  legislature  passed  an  act  by  its  terms  repealing  that 
statute  and  authorized  a  bridge  to  be  built  with  one  span.  This 
statute  does  not  affect  the  rights  of  defendant.  The  condition  con- 
tained in  that  chapter  that  the  construction  of  the  bridge  be  com- 
menced before  May  1,  1914,  and  completed  within  five  years  may 
well  be  treated  as  a  condition  subsequent  and  a  failure  to  comply 
theremth  would  not  ipso  facto  forfeit  the  charter.  Property  rights 
cannot  be  forfeited  by  mere  legislative  enactment,  and,  therefore, 
the  attempt  by  the  state  to  repeal  the  franchise  by  chapter  713  of 
the  Laws  of  1917  is  illegal  and  that  statute  must  fall.  Moreover, 
Congress  having  authorized  defendant  to  erect  a  bridge  and  declared 
the  bridge  proposed  to  be  erected  la\^'ful,  no  authority  remained  in  the 
state  to  make  any  new  or  other  regulations  or  requirements.  Id, 

5.  State  may  not  impose  penalty  of  injunction  and  forfeiture  for 
exercise  by  corporation  of  Federal  franchise.  Nor  can  the  legislature 
of  Xew  York  state  interfere  with  the  plenary  power  of  Congress  to 
authorize  this  bridge  for  interstate  commerce  by  depriving  the  cor- 
poration, authorized  and  vested  with  a  grant  of  franchise^  from 
Congress,  of  the  power  intra  vires  to  avail  itself  of  the  franchise  by 
subsequently  imposing  the  penalty  of  injunction  and  forfeiture  of  its 
charter  for  exercise  of  the  franchise.     (L.  1918,  ch.  166.)  Id, 

Foreign  divorce  —  effect  to  be  given  to  such  divorce  by  courts  of 
this  state  —  discretion  of  courts  therein  —  action  for  annulment  of 
marriage  on  ground  that  defendant  was  divorced  from  first  husband 
in  foreign  state  for  cause  not  recognized  in  this  state  —  when  such 
action  may  not  be  maintained. 

See  Husband  and  Wife. 

Provision  of  charter  making  award  of  damages  by  board  of  revision 
of  assessments  final  and  conclusive  is  intended  to  prevent  review  of 
award  by  certiorari  and  is  not  \'i()Iative  of  constitutional  provision 
securing  to  Supreme  Court  general  jurisdiction  in  law  and  equity. 

See  Xew  York  (City  of),  1. 

CONTRACT. 

1.  Action  to  recover  purchase  price  of  goods  sold  —  Counterclaim  — 
What  breach  of  contract  and  damages  arising  therefrom  defendant  may 
offset  against  plaintiff's  claim.  This  action  was  brought  to  recover 
the  purchase  price  of  certain  goods  by  plaintiff's  assignor  sold  and 
delivered  to  defendant.  On  December  4,  1914,  a  proposed  contract 
between  the  plaintiff's  assignor  and  defendant  for  the  sale  by  the 
former  to  the  latter  of  a  considerable  quantity  of  merchandise  was 
mailed  to  the  defendant.  The  contract  was  not  executed,  however, 
until  JaTiuar>^  4,  1915.  As  executed,  it  provided  for  the  sale  to 
defendant  of  merchandise  of  which  delivery  was  to  be  made  at 
different  times  during  the  year.  At  the  time  when  negotiations 
which  ripened  into  this  contract  were  opened  defendant  was  indebted 
to  the  plaintiff's  assignor  for  a  quantity  of  merchandise  sold  and 
delivered  to  it  prior  thereto,  i)art  apparently  being  of  defective 
quality,  and  there  was  inserted  in  the  contract  the  clause:  "  It  is 
understood  that  the  lot  of  our  fa])ric  you  (the  defendant)  have  that 
is  not  usable  ^rill  be  returned  to  us  at  once  and  the  balance  you  keep 
will  be  paid  for  in  full  before  December  15,  1914."     The  plaintifTs 
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assignor  did  not  deliver  the  merchandise  as  agreed,  but  did  deliver 
part  of  it  from  time  to  time.  Defendant  returned  a  considerable 
quantity  as  defective  and  was  credited  therewith.  It  paid  in  cash  the 
contract  purchase  price  for  the  first  two  shipments  of  merchandise  and 
thereafter  paid  nothing  more.  There  was  presented  to  the  trial  court 
the  question  whether  plaintiff's  assignor  was  guilty  of  any  failure  to 
deliver  goods  under  its  contract  which  amounted  to  a  breach  thereof 
and  gave  defendant  a  claim  for  damages  which  could  be  made  the 
subject  of  a  counterclaim  against  the  purchase  price  of  goods  which 
it  had  received.  It  decided  this  issue  in  favor  of  the  defendant.  Held, 
first,  that  the  evidence  permitted  the  court  to  find,  as  it  did,  that  the 
plaintiff's  assignor  was  in  default  upon  its  contract  to  make  deliveries; 
second,  that  the  clause  incorporated  in  the  contract  requiring  defendant 
in  effect  to  settle  its  account  of  1914  before  December  15,  1914,  was 
not  a  condition  precedent  to  the  obligation  of  the  plaintiff's  assignor 
to  perform  the  present  contract;  third,  it  cannot  be  said  as  matter  of 
law  that  the  defendant  by  its  correspondence  and  by  accepting  belated 
and  partial  deliveries  either  waived  or  consented  to  a  modification  of 
the  terms  of  the  contract;  fourth,  that  under  the  findings  of  a  breach 
by  the  plaintiff's  assignor,  the  defendant  was  entitled  to  offset  or 
counterclaim  its  damages  because  of  such  breach  against  the  purchase 
price  of  the  goods  which  it  had  received;  fifth,  it  does  not  appear 
that  the  damages  of  the  vendee  equaled  the  unpaid  purchase  price 
of  the  goods  actually  delivered  and  the  record  does  not  sustain  its 
refusal  to  pay  the  purcha.se  price,  or  any  part  of  it;  moreover,  if 
defendant  was  entitled  to  damages  which  fully  offset  the  unpaid  pur- 
chase price  and  which  it  desired  to  ai)|)]y  in  satisfaction  of  the  latter 
it  was  its  duty  to  so  notify  the  plaintifi's  assignor;  sixth,  the  fact  that 
upon  the  vendee's  refusal  to  pay,  the  vendor  rescinded  the  contract 
and  refused  to  make  further  deliveries  did  not  in  any  way  affect  the 
vendee's  right  to  damages,  because  of  the  failure  of  the  vendor  to 
make  deliveries  which  were  due  before  the  rescission.  Goodyear  T. 
(Sc  R,  Co.  V.    Vulcanized   Products  Co.  118 

2.  Breach  of  contract  of  sale  —  Measure  of  damages.  Defendant,  a 
manufacturer  of  automobile  tires,  agreed  to  manufacture,  sell  and 
deliver  to  plaintiff,  at  a  reduction  from  list  price,  all  the  tires  that 
he  could  sell  within  a  certain  territory,  in  which  he  should  have  the 
exclusive  right  to  distribute  and  sell  such  tires.  After  plaintiff'  had 
sold  a  number  of  such  tires,  esta])lished  a  demand  for  them,  and 
fulfilled  all  of  the  obligations  imposed  upon  him,  the  contract  was 
broken  by  the  defendant  by  its  refusal  to  supply  plaintiff  with  one 
thousand  tires  which  he  had  ordered.  In  an  action  for  damages 
for  this  breach  of  the  contract,  the  court  permitted  the  jury  to  award 
as  damages  the  difference  lietween  the  market  price  of  the  tires  ancj 
the  price  fixed  in  the  contract;  in  effect,  the  gross  profit  whic^h  the 
plaintiff  might  have  made  had  he  sold  the  whole  one  thousand  tires 
at  the  prices  he  had  fixed.  Held,  error;  that,  upon  the  facts  presented, 
in  determining  the  natural  and  proximate  damages  suffered  by  the 
plaintiff  for  the  breach  of  the  contract,  if  certain  other  methods  sug- 
gested as  adapted  to  the  peculiar  circumstances  fail  of  application, 
plaintiff  may  prove  the  ordinary  and  usual  net  profits  resulting  from 
business  conducted  in  the  ordinary  and  usual  way,  which  he  has  lost 
by  reason  of  the  breach  of  contract.  Orester  v.  Dayton  R.  Mfg. 
Co,  134 

3.  Real  propeiiy  —  Breach  of  contract  for  exchange  of  real  property  — 
Modification  of  contract  by  parol  —  When  party  cannot  take  advantage 
of  an  omission  caused  by  his  consent  to  such  oral  agreement.  The 
parties  to  this  action  entered  into  a  Avritten  contract  under  seal  for 
the  exchange  of  pieces  of  real  property  in  the  city  of  New  York. 
On  the  day  fixed  therein  for  carrying  out  the  contract  and  making 
the  conveyances   the  defendant  deliberately  defaulted.     The  action 
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was  brought  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff.  One  of  the  provisions  of  the  contract  is:  "  All  notes 
or  notices  of  violations  of  law  or  municipal  ordinances,  orders,  or 
requirements  noted  in  or  issued  by  any  department  of  the  city  of 
New  York  against  or  affecting  the  premises  at  the  date  hereof,  shall 
be  complied  with  by  the  seller  and  the  premises  shall  be  conveyed 
free  of  the  same.'*  After  the  making  of  the  contract  and  on  the 
same  date,  it  was  agreed  by  parol  between  the  parties  to  the  contract 
that  either  party  in  place  of  satisfying  any  of  the  so-called  violations 
that  might  be  filed  against  the  pieces  of  real  property  therein 
mentioned,  of  which  there  were  several,  might  deposit  with  an  insurance 
company  a  sufficient  amount  of  cash  to  pay  and  discharge  the  same. 
There  is  evidence  to  show  that  the  plaintiff  was  able  and  willing  on 
the  day  and  at  the  time  and  place  for  closing  the  contract  to  carry 
out  the  same,  as  required  by  the  oral  agreement,  that  is,  except  as  to 
such  violations,  and  that  he  was  able  and  willing  to  deposit  a  sufficient 
amount  of  cash  to  comply  with  and  free  the  property  from  the  viola- 
tions as  required  by  such  oral  agreement  between  the  parties.  Held^ 
that  parol  evidence  of  the  waiver  was  competent,  and  whether  the 
conversation  occurred  and  the  agreement  was  entered  into  by  the 
parties  as  claimed  was  a  question  of  fact  for  the  jiuy;  that  defendant 
may  not  summarily  rescind  because  of  the  breach  which  he  encouraged. 
He  may  not  be  allowed  to  take  advantage  of  an  omission  induced  by 
his  unrevoked  consent.  When  he  stayed  away  from  the  closing  and 
acted  upon  an  election  to  treat  the  contract  as  rescinded,  hie  put 
himself  in  the  wrong.     Imperator  Realty  Co.  v.    Tull,  447 

4.  Conditional  hills  of  sale  —  Where  express  agreement  upon  sale  of 
articles,  usually  designated  as  fixtures,  that  they  should  remain  personal 
property  even  though  annexed  to  realty,  effective  —  When  fact  that 
removal  would  expose  small  part  of  unplastcred  wall  not  determinative 
of  question  as  to  whether  articles  were  fixtures.  Where  bills  of  sales 
of  stationary  tubs,  bathtubs  and  similar  articles,  sold  to  be  placed 
in  houses  in  course  of  construction,  disclose  that  it  was  the  expressed 
intention  of  both  vendor  and  vendee  that  the  chattels  enumerated 
therein  were  to  retain  thc^r  character  as  personal  property  even 
should  they  be  annexed  to  tlie  realty,  such  contract  is  effectual, 
subject  only  to  limitation  where  the  subject  or  mode  of  annexation 
is  such  that  the  attributes  of  personal  property  cannot  be  predicated 
of  such  articles,  as  wIktc  the  property  cannot  be  removed  without 
destroying  it,  or  where  it  or  part  of  it  is  essential  to  the  support  of 
that  to  which  it  is  attached.  Where  mantels,  bookcases  and  consoles 
were  placed  in  a  building  which  was  covert^d  by  a  mortgage,  under  a 
conditional  bill  of  sale,  duly  tiled,  by  which  the  title  was  to  remain 
.in  the  vendor  until  paid  for,  and  were  attached  to  the  buildingfs  by 
screws  and  fasteninj^s  in  such  a  manner  that  they  could  be  detached 
without  material  injury  to  the  building,  the  fact  that,  if  the  articles 
were  removed,  a  small  part  of  the  wall  would  be  exposed,  leaving  a 
space  not  plastered,  while  a  circumstance  to  be  considered,  is  not 
determinative  of  the  question  whether  they  were  fixtures,  especially 
in  view  of  the  intention  of  the  vendor  and  vendee  evidenced  by  the 
conditional  bills  of  sale.     De  Bevoise  v.  Maple  Ave.  Const.  Co,         496 

See  Toumsend  v.  Perry  (Mem.),  519;  Tomlinson  v.  Moore  (Mem.), 
522;  Imperial  Products  Co.  v.  Capitol  Chemical  Co.  (Mem.), 
r>28;  Ncury  v.  Gould  (Mem.),  533;  Nat.  Aniline  &  Chemical 
Co.  V.  Lcerhurger  (]\I(^m.),  538;  JIalpern  v.  Langrock  Bros. 
Co.  (Mem.),  543;  Magnus  v.  Royal  Jewelry  Mfg.  Co,  (Mem.), 
545;  Hoisting  Machinery  Co.  v.  Federal  T.  C.  Co.  (Mem.), 
569;  Kerbaugh  v.  Citg  of  New  York  (Mem.),  576;  Dunlop 
V.  Sievers  (Meni.),  578;  Emerson  Phonograph  Co.  v.  Waterson 
(Mem.),  583;  Ham  pel  v.  Mozambique  T.  <k  P.  Co.  (Mem.), 
593;  Firsienberg   v.   Jaffa    (M(»m.),   601. 
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Bond  and  mortgage  —  presumption  as  to  value  of  bond  —  settle- 
ment with  obligors  on  bond  for  less  than  face  value  because  mortgage 
security  was  of  little  value  —  when  such  settlement  cannot  be  sus- 
tained without  proof  that  obligors  were  not  solvent. 

See  Bonds. 

When  agreement  by  officers  of  corporation  guaranteeing  bills 
incurred  by  a  subsidiary  corporation  not  ultra  vires. 

See  Guaranty. 

Fire  insurance  —  change  of  interest  —  when  policy  void  —  invalidity 
of  ])arol  agreement  by  agent  to  furnish  consent  to  assignment  of 
policy. 

See  Insurance,  1-3. 

Insurance  (fidelity)  —  limitation  of  time  within  which  to  present 
claim  —  when  claim  must  be  presented  within  six  months  following 
end  of  insured  period. 

See  Insurance,  4. 

Insurance  (accident)  —  common  carriers  —  taxicabs  —  provision 
that  insured  shall  receive  double  indemnit^^  if  injiu'ed  while  in  or  on 
a  public  conveyance  —  when  taxicab  a  public  conveyance  within 
purview  of  the  double  indemnity  provision. 

See  Insurance,  5,  6. 

Allegation  that  non-negotiable  draft  was  accepted  for  a  valuable 
consideration  sulTiciently  states  cause  of  action  for  breach  of  contract. 

Sec  Pleading. 

Breach  of  contract  for  purchase  of  real  property  —  specific  per- 
formance will  not  be  decnnHl  when  it  is  not  possible  for  defendant  to 
C()nv(\v  the  land  at  the  time  of  th(»  action  —  damages  —  pleading  — 
allegations  necessary  to  sustain  recovery  of  damages  by  plaintiff. 

See  Specific  Performance. 

An  interstate  telegraph  line  must  serve  its  customers  at  reasonable 
rates  and  without  discrimination  -  contracts  for  private  or  leased 
wires  —  discrimination  in  n^ntals  for  such  wires  —  when  lessee  of 
private  wire  entitknl  to  servicer  at  reduced  rates  granted  to  other  and 
subsequent  lessees  of  wires. 

Sec  Telegraph  Companies,  1-3. 

CONVERSION. 

See  Broirn  v.   Pcrcra  (Mem.),  599. 

CORPORATIONS. 

When  V>auk  liable  for  amount  of  chcH'ks  of  corporation  indorsed 
by  president  thereof  and  deposited  in  such  bank  for  his  personal  use. 

Sec  Bills,  Xotes  and  Checks,  1,  2. 

Authority  of  Federal  government  over  navigable  waters  —  authority 
of  state  to  authorize  l)riclge  over  navigable  stream  subject  to  approval 
of  Congress  —  act  of  Congress  authorizing  but  limiting  time  for 
construction  of  })ri<lg(^  over  Hudson  river  —  waiver  of  p(^nalty  incurred 
by  failure  to  construct  within  time  limit  —  property  rights  cannot 
be  forfeited  by  mere  h^gislative  enaetmcMit  —  illegal  attem])t  to  repeal 
franchise  —  state  may  not  impose  penalty  of  injunction  and  forfeiture 
for  exercise  by  corporation  of  Federal  franchise. 

See  Constitutional  Law,  1-5. 

40 
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Electric  light  corporation  —  action  against  corporation  to  recover 
penalties  for  its  refusal  to  supply  lights  to  customer  —  unreasonable 
and  illegal  exaction  as  condition  of  customer's  having  lights. 

See  Gas  and  Electricity,  1. 

Agreement  by  vice-president  and  general  manager  of  corporations 
guaranteeing  bills  incurred  by  a  company  of  different  name  but  in 
reality  the  corporation  itself  —  when  such  agreement  not  vltra  vires. 

See  Guaranty. 

Actual  damages  may  be  recovered  against  corporation  as  publisher 
of  book  containing  libelous  matter,  irrespective  of  ill  will  or  intent 
to  injure  —  punitive  damages  defined  —  when  properly  allowed  — 
what  evidence  of  knowledge  that  matter  offered  for  publication  was 
a  malicious  libel  is  required  to  charge  officers  of  corporation  therewith 
and  make  corporation  liable  therefor  —  agency  —  knowledge  of  agent 
when  attributable  to  principal. 

See  Libel,  1-4. 

An  interstate  telegraph  line  must  serve  its  customers  at  reasonable 
rates  and  without  discrimination  —  contracts  for  private  or  leased 
wires  —  discrimination  in  rentals  for  such  wires  —  when  lessee  of 
private  ^are  entitled  to  service  at  reduced  rates  granted  to  other  and 
subsequent  lessees  of  "wares. 

See  Telegraph  Companies,  1-3. 

Validity  of  incorporation  of  electric  protective  company  under 
*'  The  Telegraph  Act  "  —  such  company  a  public  service  corporation 
having  right  of  eminent  domain  —  right,  under  certificate  of  incor- 
poration, to  occupy  streets  of  New  York  city  without  secondary 
franchise  from  municipal  authorities. 

See  Telegraph  Companies,  4-6. 

COUNTERCLAIM. 

Action  to  recover  purchase  price  of  goods  sold  —  what  breach  of 
contract  and  danui^cs  arising  therefrom  defendant  may  offset  against 
plaintiff's  claim. 

See  Contract,  1. 

COURTS. 

Writ  of  prohibifion  —  Extraordinary  Term  of  the  Supreme  Court  — 
When  writ  will  not  be  granted-  to  prohibit  trial  of  defendant  at  Extraor- 
dinary Term,  of  Supreme  Court  beeause  ttofice  of  appointment  of  such 
term  was  defective.  Thi)  writ  of  prohil)itiou  is  an  extraordinary  remedy 
for  unusual  cases,  resorted  to,  not  to  correct  errors,  but  in  aid  of 
suV)stantial  justice  and  to  forbid  the  exercise  of  unauthorized  power, 
and  the  writ  is  justified  only  V)y  extreme  necessity  when  the  grievance 
cannot  bo  redressed  V)y  ordinary  proceedings.  Where  the  governor 
appointed  an  Extraordinary  Trial  Ti^rm  of  the  Supreme  Court  for 
th(^  county  of  Xew  "^'ork  at  a  fixed  date,  dt^signating  a  justice  to  hold 
the  term,  and  directing  that  a  grand  jury  be  drawn  to  serve  thereat, 
and  ord(*red  that  notice  x>f  the  appointment  be  given  by  publication 
of  his  order  once  in  eacli  week  for  two  successive  weeks  in  two  desig- 
nated mnvspapers  and  tlu^  ord(T  was  published  in  one  of  the  papers, 
as  directed,  but  in  tlie  oilier  was  published  for  two  successive  days  in 
the  same  week,  tlu^  defective  pu])lication  was  a  technical  irregfularity 
merely,  not  a  jurisdictional  (lefect,  and  is  not  an  error  prejudicial 
to  the  rights  of  the  relator  wlio  was  indicted  at  said  term;  hence  he 
is  not  entitled  to  an  a])S()lute  writ  of  prohibition  against  his  trial  at 
said  term.  Xo  injury  now  exists,  nor  is  apprehension  erf  injury 
enough  to  sustain  the  writ.     Relator  may,  by  the  ordinary  processes 
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of  appeal  from  any  judgment  rendered,  secure  relief  from  prejudicial 
error  if  such  error  should  develop.  People  ex  rel.  Childs  v.  Ex,  Trial 
Term.  463 

COVENANTS. 

When  action  lies  for  breach  of  covenant  of  seizure  —  when  costs 
and  expenses  of  defending  action  brought  by  prospective  purchaser 
not  recoverable. 

See  Real  Property,  1,  2. 

CREDITOR'S  SUIT. 

1.  When  equitable  lien  acquired  by  creditor's  bill  not  affected  by 
subsequent  'proceedings  in  bankruptcy  against  judgment  debtor.  An 
equitable  lien  acquired  by  a  creditor's  bill  is  not  affected  by  subse- 
quent proceedings  in  Imnkruptcy,  where  the  creditor  obtained  his 
judgment  against  the  bankrupt  and  commenced  his  action  as  a  judg- 
ment crMlitor  more  than  four  months  before  the  filing  of  a  petition  in 
bankruptcy.     Jasper  v.  Rozinski.  349 

2.  When  party  to  action  in  foreclosure  not  precluded  by  judgment 
from  prosecuting  creditor's  action  to  set  aside  mortgage  for  fraud.  This 
is  an  action  by  a  judgment  creditor  to  set  aside  for  fraud  several 
conveyances,  including  a  mortgage  and  an  assignment  of  the  mortgage. 
The  demand  for  judgment  is  not  only  that  the  conveyances  be  set 
aside,  but  that  plaintiff  have  lea\'e  to  issue  execution  against  the 
property  included  in  the  deeds  as  provided  by  chapter  13  of  the  Code 
of  (^ivil  Procedure,  and  also  that  the  plaintiff  have  judgment  against 
the  defendants  for  tlie  amount  of  his  judgment  and  interest.  At  the 
time  of  the  delivery  of  one  of  the  conveyances  claimed  and  found  to 
be  fraudulent,  the  judgment  debtor  took  a  mortgage  from  the  grantee 
and  thtTeafter  assigned  it  to  a  third  person.  The  judgment  debtor 
was  subsequently  declared  a  banki-upt.  Thereafter  the  assignee  of 
the  mortgage  commenced  an  action  for  its  foreclosure,  making  the 
plaintiff  lierein  a  party  thereto  although  he  had  no  interest  in  the 
property  co\'or(Hl  hy  the  mortgage;  neither  was  he  a  necessary  party. 
There  is  no  sp(H'iiil  allegation  as  to  his  interest,  the  complaint  contain- 
ing the  usual  allegation  that  he  had  or  claimed  a  lien  on  the  premises 
subsequent  to  the  mortgage.  This  plaintiff  did  not  appear  in  the 
action.  A  stipulation  was  made  between  the  plaintiff  in  that  action 
and  the  trustee  in  Imnlo-uptcy  of  the  judgment  debtor  by  which  each 
VN'as  gi\'en  an  inten^st  in  the  proceeds  of  the  mortgage,  and  judgment 
having  been  entered  accordingly  each  received  the  stipulated  sum. 
On  the  trial  of  this  action  the  deed,  mortgage  and  assignment  were 
found  to  have  been  fraudulent  as  to  this  plaintiff  and  a  judgment  was 
entered  for  an  accounting  by  the  assi.^riee  of  the  mortgage  and  a 
recovery  by  j)laintiff  against  him  of  the  amount  of  the  judgment. 
Held,  that  the  plaintiff's  claim  of  fraud  in  the  transfers  was  neither 
tendered  as  an  issue,  litigated  or  in  any  way  determined  by  the  fore- 
closure? action,  and  h(^  is  not  prevcntf^d  from  continuing  this  action  to 
judgment  because  he  failed  as  a  defendant  in  the  foreclosure  action 
to  aj^pear  and  alTirmativc^ly  estal)lish  the  fraud  th(^rein.  II eld,  further, 
that  plaintiff  by  filing  his  proof  of  claim  in  the  bankruptcy  proceeding 
did  not  intend  to  and  did  not  waive  his  cause  of  action  for  fraud.  He 
may  follow  the  proceeds  of  the  sale.  Id. 

CRIMES. 

1.  Prison  Laiv  —  Habeas  corpus  —  When  prisoner,  serving  a  sentence, 
committed  auotlier  erime  irhile  (nit  on  parole  for  which  he  iras  convicted, 
and  afterwards  found  to  be  deluK/uefit,  he  can  not  he  released  ofi  ground 
that  sentences  are  concurrent  — -  He  must  serve  both  terms  consecutively  — 
Penal  Law,  §  2190.  K(^lator,  who  had  been  convicted  of  burglary 
and  given  an   indeterminate   sentence   with   a   maxinmm   term,   had 
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been  released  on  parole  and  bad  violated  it  by  committing  another 
burglary  for  which  he  was  convicted  and  sentenced  under  another 
name  for  a  term  of  four  years.  After  ho  had  served  ten  days  thereof 
in  another  prison,  his  identity  was  discovered,  whereupon  he  was 
arrested  for  a  broach  of  parole  and  declared  delinquent.  The  law 
(Prison  Law  [Cons.  Laws,  ch.  43],  §  217)  required  that  he  be 
imprisoned,   unless   sooner  released   on   parole   or   discharged,   for  a 

Eeriod  equal  to  his  unexpired  maximum  term.  Held^  that  he  cannot 
e  discharged  under  a  writ  of  ha1)oas  corpus  upon  the  ground  that 
the  sentences  under  the  two  convictions  were  to  be  served  concurrently, 
and  not  consecutively,  and  that  both  had,  therefore,  expired,  or  by 
reason  of  the  fact  that  he  had  served  a  short  period  of  his  second 
term  before  his  identity  was  known  (Penal  Law,  §  2190.)  The  order 
releasing  the  prisoner  should  be  reversed,  the  writ  dismissed  and 
the  relator  remanded  to  the  custody  of  the  warden  of  the  prison. 
People  ex  rel.  Newton  v.  Twomhly,  33 

2.  Forgery  —  Evidence  —  Witness  —  Cross-examination  of  defendant 
who  became  witness  in  his  own  bcJuiIf  —  Letter  written  to  defendant  by 
person  indicted  for  a  crime  in  accordance  with  which  defendant  furnished 
money  for  an  unlawful  purpose  —  Letter  admissible  for  consideration 
of  jury  upon  question  of  credibility  of  defendant  as  a  witness.  The  test 
of  relevancy  is  whether  or  not  the  inference  which  it  is  sought  to 
have  drawn  from  the  testimonv  is  a  fair  one.  If  it  is,  the  test  of 
relevancy  is  satisfied.  It  is  not  necessary  that  it  should  be  con- 
clusively relevant.  Letters  written  by  one  person  to  another,  without 
anything  more,  are  of  no  probative  value  as  to  Jhe  credibility  of  the 
recipient  or  his  acquiescence  in  the  schemes  contamed  therein.  When, 
however,  the  rt^cipient  acts  in  compliance  with  the  scheme  outlined 
in  the  hotter  and  admits  that  his  action  was  in  furtherance  of  the 
purpose  of  the  writer,  })y  his  own  acts  and  admission  he  has  adopted 
the  scheme  and  purpose  of  the  letter- writer  as  his  own,  and  his 
credibility  as  a  ^\ilness  may  depend  on  the  quality  of  the  act  accom- 
plished or  sought  to  be  accomplished  through  his  aid  and  with  his 
acquiesr'cnre.  Siicli  a  l(tt(T  then  becomes  material  and  is  admissible. 
The  defendant,  on  trial  for  forgery,  was  a  witness  in  his  own  behalf. 
On  cross-examination  he  identified  a  letter  which  he  admitted  he 
had  received  from  a  man  in  jail,  awaiting  trial  apparently  for  a 
s(  rious  offense  in  wliieh  he  stated  he  wanted  to  obtain  two  witnesses 
wlio  would  give  teFtiniony  to  aid  him  in  his  defense,  and,  as  he  puts  it, 
*'  to  beat  his  ca^e  "  which  will  also  be  of  ])enefit  to  the  defendant  as  it 
A\ill  "  })eat  "  the  case  against  him  likewise.  An  inference  may  be 
drawn  from  the  letter  that  money  asked  for  was  to  buy  the  testimony 
or  was  to  pay  tfi"  witiK^sses  to  commit  pc^rjury.  Defendant  admitted 
th(^  sending  of  the  money  and  said  it  was  for  the  purpose  indicated  in 
the  lett(T.  It  thns  IxH'ame  an  admission  made  by  the  defendant  as 
thougli  hi)  had  hi.^iseir  written  liis  purposes  and  signed  it.  The  fact 
sought  to  be  esta])lish(^d  was  th(»  admission  by  defendant  that  he  was 
perl'eetly  willing  to  send  money  for  an  improper  or  illegal  purpose. 
Tfie  eourt  having  held  that  the  lettcT  did  not  prove  that  the  defendant 
had  forged  or  passed  the  ehe<'ks  invoh'ed,  it  was  a  fact  that  might  be 
]>r()Ught  to  the  attention  of  the  jury  on  the  question  of  his  credibility 
as  a  witness.  Tt  was  for  the  iurv  to  sav  whether  the  transaction  was 
ca])abl(»  of  an  innocent  interpretation.      People  v.  Johnston.  332 

DAMAGES. 

I  'njustijinble  and  fr>r('i})Ir  rnfr)/  of  servant  of  innkeeper  into  room 
of  female  gnesf  of  inn  arxl  removal  of  her  husband  therefrom —  Measure 
of  (iamiuje^  —  Injnri/  to  feelinf/s  of  ])Jaintiff  and  humiliation  cav,sed  by 
aefs  and  vile  and  afn/sive  faiHjiUKje  of  defetidani\s  servant  —  Jury  properly 
insfruefed  that  fhei/  mi(jht  a  word  damaf/es  therefor.  As  a  general  rule 
mental  sulTering  resulting  from  a  lireach  of  contract  is  not  a  subject 
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of  compensation.  The  rule  does  not  obtain,  however,  as  between 
a  common  carrier  or  an  innkeeper  and  an  insulted  and  abused  pas- 
senger or  guest,  or  the  proprietor  of  a  public  resort  and  a  patron 
publicly  ejected.  The  action  is  to  recover  damages  for  the  unjustifiable 
and  forcible  entrance  of  defendant's  servant,  under  conditions  adapted 
to  distress  and  shock  her,  into  the  room  assigned  to  and  occupied 
by  plaintiff  and  the  address  to  her  there  of  vile,  insulting  and  abusive 
language  and  the  arrest  there  and  removal  of  her  husband., ,,. The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  and  the  cons©C|tient 
judgment  was  affirmed  by  the  Appellate  Division.  The  all^i^^ion 
of  the  complaint  that  the  plaintiff  suffered  pain,  shame  and  ingttish 
permitted,  so  far  as  the  pleading  is  concerned,  proof  of  physical  pi^in. 
The  evidence  permitted  the  jury  to  find  that  the  acts  directly  caused 
bodily  pains  and  weakness,  hysteria,  loss  of  appetite  and  insomnia. 
The  jury  were  instructed  that  they  might  in  addition  award  damages 
for  injury  to  plaintiff's  feelings  and  such  personal  humiliation  as  she 
may  have  suffered  as  well  as  for  the  pain  or  physical  suffering  caused 
by  the  acts  of  defendant.  The  trial  court  did  not  err  in  its  rulings 
or  charge.     Boyce  v.  Greeley  Square  Hotel  Co.  106 

Measure  of  damage  on  breach  of  contract  of  sale. 
See  Contract,  2. 

Actual  damages  may  be  recovered  against  corporation  as  publisher 
of  book  containing  libelous  matter,  irrespective  of  ill  will  or  intent 
to  injure  —  punitive  damages  defined  —  when  properly  allowed  — 
what  evidence  of  knowledge  that  matter  offered  for  publication  was 
a  malicious  libel  is  required  to  charge  officers  of  corporation  therewith 
and  make  corporation  liable  therefor. 

See  Libel,  1-3. 

When  costs  and  expenses  of  defending  action  brought  by  prospective 
purchaser  not  recoverable  in  action  for  breach  of  covenant  of  seizin. 

See  Real  Property,  2. 

Indenmity  insurance  —  damages  recoverable  from  negligent  manu- 
facturer of  elevator  on  account  of  defending  action  and  paying  judg- 
ment recovered  against  owner. 

See  Subrogation. 

DECEDENT'S  ESTATE. 

Assignment  of  mortgage  —  action  by  executors  of  decedent  to  set 
aside  assignment  of  mortgage  purporting  to  have  l)een  made  by  him 
and  in  possession  of  the  assignee  —  evidence  —  presumption  from 
possession  of  assignment  by  assignee  —  when  evidence  insufficient 
to  sustain  finding  that  assignment  was  obtained  in  illegal  manner. 

See  Assignment. 

* 

Transfer  tax  upon  property  i)assi ng  by  will  is  due  at  death  of 
decedent  —  \\  hen  docedent  died  (entitled  to  a  sliare  in  his  father's 
estate  not  then  distributed,  the  income  thereof  accruing  after  decedent's 
death  is  not  subject  to  a  transfer  tax. 

See  Tax,  1,  2. 

DEED. 

See  SteinJyrink  v.   Vdu^e  (ATem.),  ''")06. 

When  action  li(^s  for  breach  of  cov<aiunt  of  s(nzin. 
See  Real  Property,  1. 


630  INDEX, 

DEFINITIONS. 

Word  **  accident  "  defined. 

See  Workmen's  Compensation,  5. 

DISORDERLY  HOUSE. 

See  People  v.  Shenk  (Mem.),  574. 

DIVORCE. 

Foreign  divorce  —  effect  to  be  given  to  such  divorce  by  courts 
of  this  state  —  discretion  of  courts  therein  —  action  for  annulment  of 
marriage  on  ground  that  defendant  was  divorced  from  first  husband 
in  foreign  state  for  cause  not  recognized  in  this  state  —  when  such 
action  may  not  be  maintained. 

See  Husband  and  Wife. 

ELECTIONS. 

1.  Rules  for  nominations  for  town,  village  and  school  district  offices. 
Rules  adopted  by  a  county  committee,  pursuant  to  section  45  of 
the  Election  Law,  prescribing  the  manner  in  which  nominations  for 
town,  village  and  school  district  offices  shall  be  made,  are  controlling 
throughout  the  county  and  are  not  subject  to  alteration  or  modification 
by  the  town  committee.     Matter  of  Scott.  566 

2.  When  appeal  in  proceeding  to  have  town  primary  election  declared 
illegal  ivill  be  dismissed  on  ground  that  question  presented  is  academic. 
Where  upon  appeal  in  a  proceeding  to  have  a  town  primary  election 
declared  illegal  and  void  and  a  now  primary  election  held  the  record 
discloses  that  individuals  nominated  at  such  primary  were  thereafter 
elected  at  the  general  election  and  are  performing  the  duties  of  the 
offices  to  which  they  hav(^  been  declared  elected,  but  are  not  parties  to 
the  proceeding,  the  question  presented  is  academic  and  the  appeal  will 
be  dismissed.  Id. 

ELECTRICITY. 

Electric  light  corporation  —  action  against  corporation  to  recover 
penalties  for  its  refusal  to  supply  lights  to  customer  —  unreasonable 
and  illegal  exaction  as  condition  of  customer's  having  lights. 

See  Gas  and  Electricity,  1. 

EMINENT  DOMAIN. 

Validity  of  incorporation  of  electric  protective  company  under 
'*  The  Tol(^^rai)h  Act  "  —  such  company  a  public  service  corporation 
having  right  of  eininent  domain  —  right,  under  certificate  of  incor- 
poration, to  occupy  streets  of  New  York  city  without  secondary 
franchise  from  municipal  authorities. 

See  Telegraph  Companies,  4-6. 

ENCROACHMENTS. 

See  City  of  Si/racusc  v.   Cook   (Mem.),  529;  City  of  Syracuse  v. 
Cooney  (Alem.j,  .330. 

EQUITY. 

When  supplemental  bill  in  equity  may  be  filed,  even  after  decree  — 
when  measure  of  relief  upon  new  trial  may  be  modified  in  accordance 
with  chansifcs  in  coiuiitions  which  took  place  pending  the  appeal. 

See  Practice,  2,  3. 

Breach  of  contract  for  ^^urcliasc  of  real  property  —  sp)ecifio  per- 
formance will  not  })c  decreed  when  it  is  not  possible  for  defendant 
to  convey  th(^  land  at  tlie  time  of  tbf*  action  —  damages  —  pleading  — 
allegations  necessary  to  sustain  recovery  of  damages  by  plaintiff. 

Sec  Specifk^  PERF(H{^TAXCI:. 
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ESTATES. 

Assignment  of  mortgage  —  action  by  executors  of  decedent  to  set 
aside  assignment  of  mortgage  purporting  to  have  been  made  by  him 
and  in  possession  of  the  assignee  —  evidence  —  presumption  from 
possession  of  assignment  by  assignee  —  when  evidence  insufficient 
to  sustain  finding  that  assignment  was  obtained  in  illegal  manner. 

See  Assignment. 

Transfer  tax  upon  property  passing  by  will  is  due  at  death  of 
decedent  —  when  decedent  died  entitled  to  a  share  in  his  father's 
estate  not  then  distributed,  the  income  thereof  accruing  after  decedent's 
death  is  not  subject  to  a  transfer  tax. 

See  Tax,  1,  2. 

EVIDENCE. 

1.  Erroneous  admission  on  second  trial  of  order  of  Appellate  Division 
modifying  and  reducing  judgment  for  plaintiff.  Plaintiff  seeks^  to 
recover  damages  by  reason  of  the  acts  of  the  defendants,  whom  it  is 
charged  in  the  complaint  maliciously  and  without  reasonable  or 
probable  cause  therefor  charged  plaintiff  before  a  police  justice  with 
the  crime  of  grand  larceny  in  the  second  degree  and  procured  a  warrant 
to  be  issued  by  the  justice  for  the  arrest  of  plaintiff  who  was  appre- 
hended, held  to  bail  and  imprisoned  thereunder  until  released  on 
bail,  and  thereafter  the  charge  was  withdrawn  by  defendants.  The 
Appellate  Division  reversed  a  judgment  for  plaintiff  entered  on  a 
verdict  and  granted  a  new  trial  upon  the  ground  that  the  verdict 
was  excessive,  unless  plaintiff  should  stipulate  to  reduce  the  amount 
to  the  sum  named  in  the  order.  The  plaintiff  declined  to  give  the 
stipulation  and  proceeded  to  a  second  trial  of  the  action.  On  this 
trial  plaintiff's  counsel  offered  in  evidence  the  order  of  the  Appellate 
Division  granting  a  new  trial,  and  the  same  was  received  over  objection 
and  exception  of  counsel  for  defendants.  Held,  that  the  admission 
of  the  order  in  evidence  was  prejudicial  error.  Mulder  v.  U,  S. 
Slicing  Machine  Co.  88 

2.  When  error  not  corrected  hy  instruction  of  trial  judge.  At  the 
close  of  the  charge  the  counsel  for  defendants  requested  the  court 
to  charge  that  tlie  reduction  of  the  verdict  rendereci  upon  the  former 
trial  was  no  indication  that  the  plaintiff  is  entitled  to  recover  any 
verdict  upon  this  occasion.  Held,  that  the  instructions  of  the  trial 
justice  in  reply  to  the  request  did  not  correct  or  modify  the  error  in 
the  admission  of  the  order  in  evidence.  Id. 

3.  Testimony  pertinent  to  question  of  probable  cause.  The  subject 
of  the  alleged  larceny  was  certain  personal  property.  As  tending  to 
show  plaintiff's  dealings  with  reference  to  the  same  he  was  permitted 
to  testify  to  conversations  with  the  persons  with  whom  he  dealt  as 
to  the  nature  of  the  transaction  l>etween  them,  and  to  prove  by  them, 
as  tending  to  show  that  no  crime  had  been  committed  by  him,  the 
conversations  between  thcin  and  one  of  the  defendants  upon  the 
questions  of  whether  or  not  such  defendant  had  reasonable  grounds 
to  believe  that  plaintiff  had  committed  the  crime  of  larceny.  Such 
facts  were  pertinent  to  the  question  of  probable  cause.  Id. 

4.  Testimonji  as  to  adnce  of  counsel  properly  excluded  as  not  bearing 
on  quest  ion  of  probable  cause.  The  advire  of  counsel  for  the  prosecutor 
prompting  him  to  withdraw  th(»  cliarge  against  plaintiff  rendered 
subsequent  to  the  arrest  and  detention  had  no  ])earing  on  the  question 
as  to  pr()l)able  cause  or  malice  and  was  projxn-ly  excluded.  Id. 

Presumption  from  possession  of  assis^fument  by  assignee  —  when 
evi(lenc(>  insufficient  to  sustain  fmding  that  assignuKuit  was  obtained 
in   ille«^al    iiianiier. 

See  Ass  I  g  x  m  e  xt  . 
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When  not  error  to  exclude  evidence  offered  to  show  that  corporation 
might  have  discovered  defalcation. 

See  Bills,  Notes  and  Checks,  2. 

When  parol  evidence  of  waiver  of  terms  of  written  agreement 
admissible. 

See  Contract,  3. 

Cross-examination  of  defendant  who  became  witness  in  his  own 
behalf  —  letter  written  to  defendant  by  person  indicted  for  a  crime 
in  accordance  with  which  defendant  furnished  money  for  an  unlawful 
purpose  —  letter  admissible  for  consideration  of  jury  upon  question 
of  credibility  of  defendant  as  a  witness. 

See  Crimes,  2. 

When  production  of  document  no  evidence  of  assignment  thereof. 
See  Insurance,  3. 

What  evidence  of  knowledge  that  matter  offered  for  publication 
was  a  malicious  libol  is  required  to  charge  officers  of  corporation 
therewith  and  make  corporation  liable  therefor  —  agency  —  knowledge 
of  agent  when  attributable  to  principal. 

See  Libel,  3,  4. 

"  Accident  "  defined  —  when  evidence  insufficient  to  show  felon 
on  hand  was  caused  by  accident  —  erroneous  award. 

See  Workmen's  Compensation  Law,  5. 

FALSE  IMPRISONMENT. 

Railroad  company  entitled  as  bailee  to  possession  of  property  left 
on  railroad  train  by  passenger  —  arrest  of  person  who  took  package 
left  on  train  and  refused  to  give  it  to  railroad  officials  —  when  such 
arrest  justified  and  not  basis  for  action  for  false  imprisonment  and 
malicious  prosecution. 

See  Railroads,  1-3. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 

x\ction  for  injury  by  employ(^e  of  railroad  company  engaged  in 
interstate  commerce  -  rit^hts  and  liabilities  of  parties  governed  by 
Federal  Kniployers'  Lialnlity  Act — Railroad  Law  of  this  state, 
section  (il,  has  no  application  whatever. 

Sec  Xeglkjence,  3. 

FfdcTal  Kin})loyers'  Liability  Act  —  employee  of  railroad  company 
not  entitled  to  rec(K«r  nnder  the  act  unless  actually  engaged  in  work 
connected  with  interstate  commerce  at  time  of  injury. 

Sec  Xeglkiknce,  S. 

FEDERAL  INCOME  TAX. 

Federal  income  tax  deducted  in  computing  amount  of  transfer  tax. 

Srv  Tax,  1.  ^ 

FIDELITY  INSURANCE. 

Limitation  of  time  within  which  to  present  claim  —  when  claim 
must  be  presented  within  six  months  foUowing  end  of  insured  period. 

S<c  l.Nsr^RAxeE,  '1. 

FINDINGS. 

X(nv  findintrs  must  be  set  forth  in  order  or  pointed,  out  therein. 

Srr.  A  I' PEAL. 
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FIRE  INSURANCE. 

Requirements  of  standard  fire  insurance  policy  upon  change  of 
interest  in  property  insured  —  assignment  of  policy  upon  transfer 
of  property  —  invalidity  of  parol  agreement  by  agents  to  furnish 
consent  to  assignment  of  policy  —  waiver  —  when  defenses  not 
waived  by  insurer  in  action  upon  policy  claimed  to  have  been  assigned. 

See  Insurance,  1-3. 

FIXTURES. 

Conditional  bills  of  sale  —  when  express  agreement  upon  sale  of 
articles,  usually  designated  as  fixtures,  that  they  should  remain 
personal  property  even  though  annexed  to  realty,  effective  —  when 
fact  that  removal  would  expose  small  part  of  unplastered  wall  not 
determinative  of  question  as  to  whether  articles  were  fixtures. 

See  Contract,  4. 

FORECLOSURE. 

When  party  to  action  in  foreclosure  not  precluded  by  judgment 
from  prosecuting  creditor's  action  to  set  aside  mortgage  for  fraud. 

See  Creditor's  Suit,  2. 

FOREST  PRESERVE. 

See  People  v.  Stevens  (Mem.),  535. 

FORGERY. 

Cross-examination  of  defciidaui  wlio  became  witness  in  his  own 
behalf  —  letter  written  to  defendant  by  person  indicted  for  a  crime 
in  accordance  with  whieh  defendant  furnished  money  for  an  unlawful 
purpose  —  letter  admissil)le  for  consideration  of  jury  upon  question 
of  credibility  of  defendant  as  a  witness. 

See  Crimes,  2. 

FRANCHISE  TAX. 

See    People  ex.   rel.    N.    Y.   C.    ,{'   II.   R.   R.   R.   Co.   v.    Woodbury 
(Mem.),  515. 

GAS  AND  ELECTRICITY. 

1.  Electric  light  corporation  —  Action  against  corporatioii  to  recover 
penalties  for  its  refusal  to  supplij  lights  to  customer  —  Unreasonable 
and  illegal  exaction  as  ccjiidition  of  customer's  having  lights.  An  electric 
light  corporation  may  condition  its  sui)ply  of  current  upon  the  safety 
of  the  customer's  equipment  and  establish  reasonable  regulations  for 
the  i)uri)ose  of  assurinj^  itself  that  the  condition  has  been  fulfilled, 
but  the  ap}>lieati(>u  by  the  customer  and  its  ace(^])tance  l)y  the  cor- 
poration mak(^  out  th(^  contract,  whicli  defines  their  respective  rights 
and  duties.  Dei'endant,  an  electric,  liglit  com})auy,  by  a  contract 
with  plaintiff,  undertook  to  sup})ly  ch'etric  current  for  light  and 
power  to  })laintiff  subject  to  the  sole  coiulition  that  the  supply  should 
not  begin  "  until  ih(^  e(iui))ment  shall  hiivi)  been  approved  by  the 
constituted  authorities  and  l)y  tlu^  company."  Plaintiff  furnished 
the  certificate  of  th(^  deparlment  of  water  su])])ly,  gas  and  ehM'tricity 
of  the  citv  of  New  York,  which  was  the  ao[)roval  of  the  "  constituted 
authorities"  (Civater  X.  Y.  Charter,  §§519,  521).  Defendant 
refused  to  reconnect  its  ^\ir(^s  wliich  it  had  dis<'()nnected,  unless,  and 
until,  it  was  furnished,  at  plain.tiff's  expense,  with  a  certificate^  of  the 
Xew  York  Hoard  oi"  Fire  rnderwi-jters,  whi<'h  is  not  an  ac^ency  of 
the  gON'ernrnent  luit  nierely  a  \oluntary  association  and  has  no 
authority  to  inn)ose  connnands  wliicli  iK/Usclioldcrs  are  i-t^quired  to 
obey.  The  ])lainl!rr  refused  to  pay  for  tiiis  ccrlilicate  and  l)rouj?ht 
this  action  to  recover  tlie  peiialtit'S  providtni  for  by  statute  (Trans. 
Corp.    Law,    §    62;    Cons.    LaAvs,    cli.    Go)    for   defendant's   refusal   to 
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supply  light.  Held,  that  the  plaintiff  in  resisting  defendant's  demand 
for  the  fire  underwriters'  certificate  was  resisting  an  illegal  exaction 
and  that  he  is  entitled  to  recover  the  penalties  prescribed  by  the 

statute.     Tismer  v.    A''.    Y.   Edison  Co.  156 

2.  Limitation  of  actions  —  Coinputation  of  time  of  running  of  statute. 
Plaintiff's  cause  of  action  is  not  barred  by  the  three-year  Statute 
of  Limitations  (Code  Civ.  Pro.  §  383,  subd.  3).  Assuming  that  the 
cause  of  action  occurred  as  soon  as  the  electric  current  was  cut  off  it 
accrued  on  July  13,  1908,  and  the  action  was  begun  July  13,  1911. 
Under  the  statute  (General  Construction  Law,  §  20;  Cons.  Laws,  ch. 
22,  as  amended.  Laws  1910,  ch.  347)  the  day  from  which  any  specified 
period  of  time  is  reckoned  shall  be  excluded  in  making  the  reckoning. 
The  first  day  is  excluded  in  the  computation  of  years  as  well  as  in  the 
computation  of  days,  weeks  or  months  and,  that  day  being  excluded, 
the  action  was  commenced  in  time.  Id. 

GENERAL  CONSTRUCTION  LAW. 

Reckoning  of  time. 

See  Gas  and  Electricity,  2. 

GRADE  (CHANGE  OF). 

Confirmation  of  award  final  and  conclusive. 

See  New  York  (City  of),  1. 

GUARANTY. 

Corporation  —  Ultra  vires  —  Agreement  hy  vice-president  and  general 
mariager  of  corporations  guaranteeing  bills  incurred  hy  a  company  of 
different  name  but  in  reality  the  corporation  itself —  When  such  agree- 
ment not  ultra  vires.  The  jury  could  have  found  that  the  defendant 
company  owned  and  was  rightfully  operating  upon  its  water  front  a 
dumping  board  from  which  refuse  was  discharged  into  scows  and 
so  removed.  It  c(jnduet('d  this  business  under  the  trade  name  of 
Bond  Development  Company.  Plaintiff  is  a  company  engaged  in 
chartering  scows.  Upon  ree(  i\'ing  an  order  from  the  so-called  Develop- 
ment Company  for  scows  to  be  used  in  its  business  it  was  told  of  the 
relations  of  the  latter  company  and  the  defendant.  Later,  at  the 
plaintiff's  request,  the  general  manager  of  the  defendant,  in  its  name, 
signed  an  agreement  that  it  would  guarantee  payment  of  bills  for 
scows  chartered  on  defendant's  account  to  be  used  in  connection  with 
Bond  Development  C^ompany.  Plaintiff  thereupon  furnished  scows, 
and  receiving  no  pay  therefor  brings  this  action.  The  complaint 
was  dismissed  apparently  on  the  ground  that  the  guaranty  was  never 
authorized  by  the  directors  of  the  defendant,  and  that  even  "  if  it 
had  been,  it  was  clearly  ultra  vires  of  the  purpose  for  which  defendant 
was  incorporated."  Ilchi  error.  This  agreement  was  not  an  attempt 
on  the  part  of  a  corporation  to  guarantee  the  debts  of  a  third  person. 
The  Development  Company  was  the  defendant.  For  the  debts  of 
the  Development  Company  th(^  defendant  was  primarily  liable.  There 
is  no  reason  why  it  might  not  agree  to  pay  its  own  debts  and  be  liable 
on  the  promise.  If  so,  under  the  facts  as  developed,  there  was  no 
doul)t  as  to  the  authority  of  tlie  general  manager  to  sign  the  agree- 
ment, and  witliin  the  agreement  the  scows  were  chartered  "  on 
account  "  of  tlie  delV^iidaut  "  to  b(^  used  in  connection  with  Bond 
Development  Company."     Harms  Co.  v.  Michel  Brewing  Co.  263 

HABEAS  CORPUS. 

Sec   People  ex  rel.  Irwin  v.  Homer  (Mem.),  513. 

Prison  Law  --  wIk^u  prisoner,  F('r\]n<r  a  sf  ntence,  committed  another 
crinu*  wliile  oul  on  ])ar()le  f(»r  v. lii*  h  he  wr.  .  convicted,  and  afterwards 
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found  to  be  delinquent,  he  cannot  be  released  on  ground  that  sentences 

are  concurrent  —  he  must  serve  both  terms  consecutively. 

See  Crimes,  1. 

Not  proper  procedure  to  review  sufficiency  of  indictment. 
See  Practice,  4. 

HIGHWAY  LAW. 

Lights  upon  vehicles  after  sundown. 

See  Negligence,  5. 

Consent  of  commissioner  of  highways  to  construction  of  railroad 
track  across  highway. 

See  Railroads,  4. 

HIGHWAYS. 

Driving  a  vehicle  at  night  on  public  highway  without  lights  is 
negligence. 

See  Negligence,  6. 

Construction  of  railroad  switch  track  across  a  public  highway  — 
when  consent  of  commissioner  of  highways  to  such  construction  not 
necessary  —  power  of  public  service  commission  to  authorize  such 
construction. 

See  Railroads,  4. 

HORSES. 

Death  of  intestate  by  kick  of  horse  —  owner  of  horse  not  liable 
when  decedent  had  as  full  knowledge  of  horse  and  his  habits  as 
owner  thereof. 

See  Negligence,  2. 

Accident  arising  through  frightening  of  horse. 
See  Negligence,  13. 

HOSPITALS. 

State  of  X"ew  York  and  civil  divisions  thereof  not  liable  for  torts 
of  their  agents  and  contractors  unless  liability  has  been  assumed  — 
hospital  —  when  hospital  corporation  not  released  from  liability  for 
negligc^nee  in  its  ambulance  service  because  it  was  furnishing  such 
service  to  city  of  New  York. 

See  Negligence,  7. 

HOTELS. 

Unjustifiable  and  forcible  entry  of  sen^ant  of  innkeeper  into  room 
of  female  guest  of  inn  and  removal  of  her  husband  therefrom  —  measun^ 
of  damag(,^s  —  injury  to  feelings  of  plaintiff  and  humiliation  caused 
by  acts  and  vile  and  abusive  language  of  defendant's  servant  —  jury 
properly  instructed  that  they  might  award  damages  therefor. 

See  Damages. 

HUSBAND  AND  WIFE. 

Foreign  dirorce —  Effect  to  he  gi,ven  to  such  divorce  hy  courts  of  this 
state —  Discretion  of  courts  therein  —  Action  for  annidment  of  marriage 
on  ground  that  defendant  was  divorced  from  first  husband  in  foreign 
state  for  cause  not  recognized  in  this  state—-  When  such  action  may  not 
be  maintained.  Apart  from  constitutional  obli^^ations  the  law  of  no 
state  can  liavc  cflVr't  as  law  ]»<'you(l  tlie  t'Tritory  of  the  slate  imposing 
it,  unless  by  pernii^siui  oC  tho  state  where  it  is  allowed  to  operate. 
Whether  or  not  the  oix-ration  of  a  foreii^n  decree  of  divorce  in  a  giA^en 
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case  will  contravene  the  policy  or  do  wrong  or  injury  to  citizens  of 
the  state  is  exclusively  for  its  courts  to  determine.  They  are  the 
final  judges  of  the  occasions  on  which  the  exercise  of  comity  will  or 
will  not  make  for  justice  or  morality.  The  exercise  rests  in  sound 
judicial  discretion  guided  and  controlled  by  the  policy  of  the  state, 
relevant  judicial  decisions  and  the  circumstances  of  the  case.  Plaintiff 
alleges  that  a  decree  divorcing  defendant  from  a  former  husband 
was  invalid  and  asks  an  annulment  of  his  subsequent  marriage  to 
defendant.  Defendant  at  the  time  of  her  divorce  was  a  resident 
of  Massachusetts,  having  brought  an  action  against  her  then  husband 
who  was  a  resident  of  this  state  and  was  not  served  with  process  in 
Massachusetts.  The  court  of  that  state  ordered  constructive  service 
of  process  upon  him.  lie  did  not  appear  in  the  action  and  a  divorce 
was  granted  on  his  default.  The  claim  of  the  plaintiff  is  that  the 
decree  divorcing  the  first  husband  is  void  as  to  the  courts  of  the  state 
of  New  York  in  virtue  of  the  adjudged  policy  of  this  state  to  refuse  to 
recognize  as  binding  a  decree  of  divorce  obtained  in  a  court  of  a  sister 
state,  not  the  matrimonial  domicile,  upon  grounds  insufficient  for  that 
purpose  in  this  state,  when  the  divorced  defendant  resided  in  this  state 
and  was  not  personally  ser^'ed  with  process  and  did  not  appear  in  the 
action.  Held,  that  while  the  decree  divorcing  the  defendant  from  her 
former  husband  may  adjudge  lier  marital  status  within  the  state  of 
Massachusetts  as  to  the  husband  and  the  world  at  large,  the  courts 
of  the  state  of  Xew  York,  untrammeled  by  the  full  faith  and  credit 
clause  of  the  Federal  (Constitution  (Art.  4,  §  1),  may  give  the  decree, 
within  the  confines  of  their  jurisdiction,  the  efficacy  and  effect  they 
deem  rightful  and  sahitary  iu  view  of  the  public  policy  of  the  state; 
that  under  the  fads  (jf  the  case  judicial  discretion  may  rightfully  and 
\nsely  be  exercised  in  permitting  to  it  the  full  operation  to  winch  it 
was  entitled  in  the  state  of  ]\Iassachusetts.     Hubbard  v.   Hubbard. 

81 
See  Schenker  v.  Schcnkcr  (Mem.),  600. 

INDEMNITY  INSURANCE. 

Policy  indemnifying  owner  of  store  against  damages  paid  to  persons 
injured  while  riding  in  elevator  —  when  assurance  company  may 
recover  from  lu^gligeut  manufacturer  of  c^le^ator  damages  and  taxable 
costs  paid  on  account  of  judgment  against  owner  —  when  it  may 
not  recover  counsel  fees  paid  in  defending  action  against  owner. 

See  SuimooATioN. 

INDICTMENT. 

Habeas  cor])us  not  proper  procedure^  to  review  sufficiency  of  indict- 
ment —  denuirrer  or  motion  in  trial  court  proper  practice. 

See  Practici:,  4. 

INJUNCTION. 

See  DWmjelo  v.  ^^-S*-^  Broadway  Corp.  (Mem.),  604. 

INNKEEPERS. 

Unjustitiable  and  forcible  (^utry  of  servant  of  innkeeper  into  room 
of  f(>niale  guest  of  iun  and  removal  of  her  }uisl)and  therefrom  —  measure 
of  damages  -  injury  to  feelinj^^s  of  plaintiff  and  humiliation  caused 
by  acts  and  vile  and  a])usive  lan^nuige  of  defendant's  servant  —  jury 
properly  instructed  that  tiiey  might  award  damages  therefor. 

See  Dam  ACES. 

INSURANCE. 

1.  Fire  ifisurtuicc  ■ — ('hatun:  of  inUrcst  in  property  insured — When 
policy  roid.  Indrr  a  pro\isi,.n  of  the  standarcl  fire  insurance  policy 
of  this  state,  tlu^  policy,  unless  otherwise  provided  by  agreement 
indorsed  thereon  or  added  then  to,  is  void  if  any  change,  other  than 
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by  the  death  of  the  insured,  takes  place  in  the  interest,  title  or  posses- 
sion of  the  subject  of  insurance  whether  by  legal  process  or  judgment, 
or  by  voluntary  act  of  the  insured  or  otherwise,  or  if  the  policy  be 
assigned  before  a  loss,  without  the  consent  of  the  insurer.  Heldy 
that  a  purchaser  or  mortgagee  cannot  recover  in  an  action  upon  the 
policy  where  the  evidence  shows  that  neither  the  defendant  nor  any 
authorized  agent  thereof  consented  to  the  transfer.  Greentaner  v. 
Conn.  Fire  Ins.  Co.  388 

2.  Invalidity  of  parol  agreement  by  agent  to  furnish  consent  to  assign- 
7nent  of  policy.  It  appears  that  about  the  time  of  the  transfer  of  the 
real  estate  and  the  assignment  of  the  policy  to  the  purchaser,  he  had 
an  interview  with  one  of  a  firm  of  insurance  agents  who  had  issued 
the  policy  but  who  were  not  then  the  agents  of  defendant,  and  in 
such  interview  the  agent  told  him  that,  in  case  of  a  sale,  he  would 
have  slips  prepared,  consenting  to  the  transfer,  which  would  be 
delivered  to  the  purchaser,  but  no  slips  were  ever  made  or  any  indorse- 
ment made  upon  the  policy  as  was  required  by  its  terms.  Held, 
that  the  person  claiming  to  be  the  agent  of  the  company  had  no  right 
to  waive  any  condition  or  requirement  of  the  policy;  that  under  the 
provisions  of  the  policy,  even  an  authorized  agent  could  not  waive 
any  condition  or  requirement  thereof,  except  in  writing,  and  that 
the  defendant  was  not  estopped  from  denying  its  liability  by  reason 
of  its  silence  as  to  the  termination  of  the  agency.  Id, 

3.  When  production  of  policij  at  trial  no  evidence  of  assignment 
thereof.  The  fact  that  the  policy  was  produced  by  plaintiffs  and 
put  in  evidence  at  the  trial  does  not  justify  the  inference  tliat  it  was 
assigned  or  transferred,  where  it  does  not  appear  that  the  purchaser 
ever  saw  or  knew  of  the  existence  of  the  policy  until  the  trial  and 
there  is  no  dispute  ])ut  what  the  mortgagee  had,  prior  to  the  trial, 
tlie  possession  of  the  policy;  hence,  its  production  at  the  trial  is  no 
evidence  whatever  that  the  vendor's  interest  had  been  assigned  to 
the  purchaser.  Id. 

4.  Lindtation  of  time  loithin  which  to  present  claim  —  When  clai7n 
must  he  presented  within  six  months  following  end  of  insured  period. 
A  contract,  called  a  fidelity  bond,  guaranteeing  or  indemnify mg  an 
employer  against  any  breach  of  fidelity  on  the  part  of  an  employee  is 
generally  regarded  as,  and  in  the  matter  of  interpretation  is,  a  contract 
of  insurance,  and  where  the  bond  contains  a  clause  that  "  Any  claim 
against  the  surety  hereunder  nnist  be  presented  to  the  surety  within 
six  months  after  the  date  of  the  termination  of  the  Surety's  liabihty 
hereinuler  for  any  rc^ason,"  the  termination  of  the  lia])ility  of  the  surety 
sets  th(^  six  months  running.  The  presentation  of  the  claim  must  be 
made  while  the  duty  and  ol)hgation  of  the  surety  to  make  good  the 
losses,  constituting  the  claim,  exist,  since  the  word  *'  liability  "  in  such 
clause  means  tlu^  condition  of  being  exposed  to  the  upspringing  of  an 
obligation  to  discharge  or  make  good  an  undertaking  of  another  or 
a  loss  or  deficit;  "  the  biding  (exposed  or  subject  to  a  given  contingency, 
risk,  or  casualty,  which  is  moie  or  less  probable."  Jlence,  the  insurer 
is  not  ol)ligttted  to  pay  losses  which  were  not  claimed  before  the  expira- 
tion of  six  months  following  the  end  of  the  insured  period.  First 
Nat.  Hank  v.    \'iit.  Siirciy  Co.  469 

5.  WJidi  const  it  iifca  common  carrier.  A  common  carrier  of  goods  is 
one  who,  l)y  \irtue  of  his  calling,  undertakes,  for  compensation,  to 
transport  i)ers(jiia]  ])roperty  from  one  place  to  another  for  all  who 
may  choost^  to  em})loy  him,  and  every  one  who  undertakes  to  carry 
for  compensiitiou  all  persons  indifferently  is,  as  to  liability,  to  be 
deemed    a   common    carrier.     Anderson    v.    Fidelity    dc    Casualty    Co. 

475 
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6.  Accident  insurance  —  Double  indemnity  if  injured  while  in  public 
conveyance  —  When  taxicab  a  public  conveyance  within  meaning  of 
policy.  This  action  is  upon  a  policy  of  accident  insurance  issued  by 
the  defendant  to  the  plaintiff.  By  article  VII  of  the  policy  it  is 
provided  that  the  amounts  specified  to  be  paid  by  other  articles  shaU 
be  doubled  if  the  bodily  injury  is  sustained  by  the  assured  "  while 
in  or  on  a  public  conveyance  (including  the  platform,  steps  and 
running-board  thereof)  provided  by  a  common  carrier  for  passenger 
service."  Plaintiff  engaged  a  cab  standing  in  front  of  the  office  of  a 
taxicab  company  in  the  city  of  Albany,  which  cab  was  operated  by 
a  chauffeur  employed  by  the  company.  The  plaintiff  entered  the 
cab,  accompanied  by  a  friend,  and  gave  the  chauffeur  the  direction 
to  take  them  to  a  destination  in  the  city,  and  as  the  plaintiff  attempted 
to  alight  at  his  destination  he  stumbled  and  fell  and  sustained  a 
fracture  to  the  right  patella  or  knee  cap  and  was  seriously  injured. 
The  cab  company  sent  its  taxicabs,  equipped  with  taximeters,  on 
the  streets  of  Albany  under  the  control  of  their  chauffem's  to  wait 
at  stands  or  when  traveling  upon  the  streets  and  unemployed  to 
transport  any  applicant  for  their  service.  A  city  ordinance  which 
clearly  applies  to  them  penalizes  both  the  chauffeur  and  the  owner 
for  any  refusal  to  accept  any  proper  applicant.  Such  a  conveyance, 
stationed  in  a  public  place  awaiting  and  accepting,  for  carriage, 
subject  to  reasonable  regulations,  anj^  memV>er  of  the  public  who 
desired  it,  and  ui)()n  terms  apparently  uniform  and  common  to  all, 
seems  clearly  to  be  a  public  conveyance.  It  is  a  public  conveyance 
because  indiscriminately  it  conveys  the  public.  It  is  not  private 
because  its  use  is  not  limited  to  certain  persons  and  particular  occasions 
or  governed  by  special  terms.  The  taxicab  which  was  used  by  the 
plaintiff  was  stationed  upon  a  pul^lic  street  and  in  a  public  place 
intended  to  serve  and  sc^rving  indiscriminately  whomsoever  of  the 
public  might  dc^sire  it  under  common  conditions  and  upon  common 
rates  of  fare.  Its  status  as  a  "  ])ublic  "  conveyance  is  not  impaired 
by  the  fact  that  it  did  not  at  all  times  keep  the  same  number  of  cabs 
for  pul)lic  ser\'i('e,  that  it  did  not  n^ceive  for  carriage  persons  subject 
to  certain  o])jeetions,  tluit  it  fixed  its  own  rates  of  fare,  that  it  had  no 
fixed  routes,  or  by  the  observance  of  a  custom  or  regulation  that 
when  a  taxicab  has  l)epn  engaged  by  one  member  or  group  of  members 
of  the  public  no  other  ixTson  was  n^ceived  for  carriage  even  though 
room  was  still  h^ft  in  the  conveyance,  until  the  first  trip  had  been 
completi^d.  Xone  of  the  special  conditions  and  limitations  which 
have  l)een  nu»ntioned  destroy  or  impair  the  fundamental  and  sub- 
stantial character  of  the  operator  of  the  taxicab  in  question.  Subject 
to  thos(^  particular  ft^ntures,  which  regulated  without  destroying  its 
s(Tvic(N  tlie  owner  of  this  cal)  was  (Migaged  in  indiscriminately  carrying 
such  HH-nibcrs  of  the  jnihlic  as  might  av>ply  on  common  terms,  and  it 
c'dnw  within  the  detinition  of  a  common  carrier.  Id. 

See  Bollard  v.  X.  Y.  Life  Ins.  Co.  (Mem.),  521;  Wolf  v.  ^tna 
A.  ii'  L.  Co.  (Mem.),  -"^-1;  Ertischek  v.  N.  H.  Fire  Ins.  Co. 
(Mem.),  r>41;  lixsh  Tcrfhinal  Co.  v.  G.  &  R.  F.  Ins.  Co. 
(Alein.),  oTo;  (iornhcin  v.  Boston  Ins.  Co.  (Mem.),  583; 
Paid  1:1  V.  SidJidord  Ar.  Jus.  Co.  (Mem.),  585;  Stantdevich 
V.  St.  Ldurcfifc  Life  Assn.   (Alem.),  586. 

Tndeniuity  insurance^ -— j)olicy  ifidemnifying  owner  of  store  against 
darnagi^s  paid  to  pc^rsons  injured  while  riding  in  elevator  —  when 
assurance  company  may  recov'er  from  negligent  manufacturer  of 
(^levator  damages  and  laxal)le  costs  paid  on  account  of  judgment 
against  oAvner  -  wlien  it  may  not  recover  counsel  fees  paid  in  defending 
action  against   owner. 

Sec  SuiiU()(iATiox. 
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INTEREST. 

See  Matter  of  East  138th  Street  (Mem.),  562. 

INTERSTATE  COMMERCE. 

Authority  of  Federal  government  over  navigable  waters  —  authority 
of  state  to  authorize  bridge  over  navigable  stream  subject  to  approval 
of  Congress  —  act  of  Congress  authorizing  but  limiting  time  for 
construction  of  bridge  over  Hudson  river  —  waiver  of  penalty  incurred 
by  failure  to  construct  within  time  limit  —  property  rights  cannot 
be  forfeited  by  mere  legislative  enactment  —  illegal  attempt  to  repeal 
franchise  —  state  may  not  impose  penalty  of  injunction  and  forfeiture 
for  exercise  by  corporation  of  Federal  franchise. 

See  Constitutional  Law,  1-5. 

Action  for  injury  to  employee  of  railroad  company  engaged  in 
interstate  commerce. 

See  Negligence,  3. 

Test  whether  railroad  employee  was  engaged  in  interstate  commerce 
at  time  of  accident. 

See  Negligence,  8. 

An  interstate  telegraph  line  must  serve  its  customers  at  reasonable 
rates  and  without  discrimination  —  contracts  for  private  or  leased 
wires  —  discrimination  in  rentals  for  such  wires  —  when  lessee  of 
private  wire  entitled  to  service  at  reduced  rates  granted  to  other  and 
subsequent  lessees  of  wires. 

See  Telegraph  Companies,  1-3. 

JUDGMENT. 

When  party  to  action  in  foreclosure  not  precluded  by  judgment 
from  prosecuting  creditor's  action  to  set  aside  mortgage  for  fraud. 

See  Creditor's  Suit,  2. 

When  judgment  granted  and  entered  for  dismissal  of  complaint 
may  not  be  vacatc^l  and  judgment  granted  on  the  merits. 

See  Practice,  1. 

JURISDICTION. 

See  Waisikoski  v.   P.  <1*  72.  Coal  &  Iron  Co,  (Mem.),  581 

LANDLORD  AND  TENANT. 

Liahilit)!  of  landlord  for  damages  to  property  of  tenant  caused  hy  leaky 
roof —  Tliere  is  no  liability  unless  dangerous  condition  is  know7i  or^ 
ivith  the  exercise  of  due  care,  should  have  been  known  to  the  landlord. 
Liability  does  not  attach  to  a  landlord  for  injuries  sustained  by  a 
tenant  hy  reason  of  defects  in  the  demised  preniisos  unless  the  dan- 
gerous condition  is  known,  or  with  the  exercise  of  clue  care,  ought  to 
have  been  known  to  him.  If  negligence  be  shown,  the  action  may 
take  the  form  of  one  for  nuisance  or  for  negligence,  but  whatever  the 
form  of  pleading,  the  basis  of  liability  is  tlie  same.  Plaintiffs  leased 
from  the  defendant  for  a  stated  rent  the  sixth  loft  of  a  seven-story 
building.  The  lease  provided  that  the  lessor  should  not  be  liable 
to  the  lessees  for  any  damages  caused  by  the  leakage  of  the  roof, 
vaults,  lights  or  skylights,  unless  the  lessor  neglected  to  repair  the 
same  within  a  reasonable  time  after  written  notice  thereof.  During 
a  heavy  storm  the  water  falling  upon  the  roof  of  the  building  was 
not  carried  off  by  the  leader,  but  overflowed  the  sills  around  the 
skylights,  was  throAvn  into  the  top  loft  and  from  there  leaked  through 
into  the  loft  occupied  by  the  plaintiffs,  injuring  their  property.  No 
written  notice  was  given  of  any  leak  or  defect.  This  action  was 
brought  to  recover  the  damages  sustained,  on  the  ground  that  defend- 
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ant  was  liable  therefor.  At  the  conclusion  of  the  trial  the  court 
sent  the  case  to  the  jury  to  determine  whether  there  was  a  defect  in 
the  construction  and  maintenance  of  the  roof  and  skylights  which 
constituted  a  nuisance  and  if  so,  the  amount  of  damages  sustained. 
Held,  that  the  instructions  given  were  erroneous  and  there  is  no 
evidence  to  sustain  the  verdict  based  upon  the  theory  that  the  main- 
tenance of  the  roof  and  skylights  was  a  nuisance.     Hirsch  v.  Radt. 

100 
LEASE. 

See   Tiines  Square  Imp.   Co.  v.   McCreery  Realty  Corp,   (Mem.), 
597. 
LIBEL. 

1.  Actual  damages  ynay  he  recovered  against  corporation  as  publisher 
of  book  containing  libelous  matter,  irrespective  of  ill  will  or  intent  to 
injure.  The  fact  that  the  publisher  had  no  actual  intention  to 
defame  a  particular  man  or  indeed  to  injure  any  one,  does  not  prevent 
recovery  of  compensatory  damages  by  one  who  connects  himself  with 
the  publication  of  a  libel,  at  least  in  the  absence  of  some  special  reason 
for  a  positive  belief  that  no  one  existed  to  whom  the  description 
answered.  He  cannot  show  that  a  li]>el  was  not  of  and  concerning 
the  plaintifif  by  proving  that  he  never  heard  of  the  plaintiff.  Repu- 
tations may  not  be  traduced  with  impunity ,  whether  under  literary 
forms  of  a  work  of  fiction,  or  in  jest,  or  by  inadvertence,  or  by  the 
use  of  words  with  a  d(>u])le  meaning.  Unless  the  judge  rules  that 
the  occasion  is  privileged,  the  question  of  malice  is  never  for  the  jury 
when  conij)ensatory  damages  alone  are  sought;  the  plaintiff  recovers 
damages  if  he  proves  that  tlie  words  apply  to  him  and  that  his  repu- 
tation has  been  injured,  whether  such  injiu*y  is  the  result  of  defend- 
ant's evil  disposition  towards  him  or  a  mere  concatenation  of 
adventitious  circumstances.     Corrigan  v.  Bobbs-Merrill  Co.  58 

2.  Meaning  of  ''  malice  ^^  in  law  of  libel — When  punitive  damages 
may  be  recovvnd.  Malice  has  two  distinct  meanings  in  the  law  of 
libel  from  wliich  two  distinct  burdens  are  imposed  on  plaintiff.  It 
may  mean  *'  either  actual  malice  or  such  malice  as  by  legal  fiction 
is  pn^suincd  for  the  purpose  of  reconciling  certain  other  rules  in  the 
law  of  lil )(']."  In  order  to  recover  punitive  damages  against  a  pub- 
lislier  of  a  work  of  fiction  containing  libelous  matter  plaintiff  is  bound 
to  satisfy  a  jury  by  a  fair  {)reponderance  of  evidence  that  defendant 
(1)  was  aniiiiat(Hl.  in  a  publication,  by  conscious  ill  will  toward  him, 
or  (2)  did  not  publish  tlie  alleged  lib(>l  in  good  faith  and  in  the  honest 
belief  that  it  was  fiction,  but  was  indifferent  as  to  whether  it  would 
iiijuro  some  real  i)arty  actually  refeiTed  to.  Id. 

3.  AcfiKiJ  tna.Iire  not  inferred  against  mere  publisher  of  libel.  Actual 
maliftf,  as  a  basis  for  ])UMitive  daniagc^s,  might  be  inferred  as  against 
iis  author  from  the  falsity  of  a  pu])li('ation,  where  conscious  iU  will 
appears  1  herefrom,  l)ut  not  as  against  the  mere  publisher  of  a  libel 
in  a  novel  which  on  its  face  does  not  purport  to  be  serious  or  bear 
the  evidence  of  malice  against  an  actual  individual  or  against  any 
one.  Tiu»  publisher  in  such  a  case  is  not  liable  to  exemplary 
damages  for  the  acts  of  the  author  upon  mere  proof  of  publication. 

Id. 

4.  When  knowledge  of  its  offleers  and  agents  not  imputed  to  corpora- 
tioti.  While  a  corporation  knows  a  fact  onlj^  as  its  officers  and  agents 
know  it,  it  does  not  know  all  that  its  agents  know,  but  only  what 
comes  to  them  while  a<'liuj,'  for  the  corporation  within  the  scope  of  the 
ag«^ncy,  wlieii  it  is  tlx-ir  duty  to  report  their  knowledge  to  the  general 
officers  or  a<^ents  of  tin-  company.  It  may  then  be  .presumed  that 
tViey  hav(^  told  the  principal  what  they  know.  On  examination  of 
the  evidence  iu  an  action  ])ronjL!:ht  against  the  publisher  of  a  book 
containing  lii)elous  mat  t(>r,  Jield,  first,  that  the  proof  of  actual  knowledge 
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of  the  defendant's  vice-president  of  a  purpose  to  libel  plaintiff  is 
unsatisfactory;  second,  that  the  knowledge  of  the  manager  of  another 
department  of  defendant's  business  which  was  not  received  while 
he  was  acting  as  defendant's  agent  was  not  the  knowledge  of  defend- 
ant and  should  not  have  been  submitted  to  the  jury;  third,  that  the 
knowledge  or  indifference,  if  either  appeared,  of  defendant's  literary 
editor  and  chief  manuscript  reader  was  chargeable  to  defendant. 
Although  he  was  not  authorized  to  accept  a  malicious  libel  for  publi- 
cation, if  he  did  so  in  the  course  of  his  employment  intentionally  or 
without  proper  inquiry,  defendant  is  liable  for  the  act.  Id. 

LIEN  LAW. 

No  lien  against  public  library  building  erected  on  land  of 
municipality. 

See  Liens,  1. 

When  filing  in  county  clerk's  office  of  duplicate  assignment  of 
contract  for  improvement  of  real  property  sufficient  compliance  with 
statute  —  action  to  foreclose  lien  —  issues  litigated  in  such  action  — 
when  action  to  foreclose  lien  deemed  to  have  been  commenced. 

See  Liens,  2-4. 

LIENS. 

1.  Mechanic's  lien —  New  York  (city  of) — Free  library —  No  lien 
can  be  had  against  such  building  or  the  money  in  hands  of  the  building 
committee  for  labor  and  materials  furnished  the  contractor  —  Such 
building  is  a  public  building  on  land  of  city  aiid  there  are  no  corporate 
moneys  in  hands  of  the  committee.  Under  the  authority  of  chapter 
580  of  the  Laws  of  1901,  a  contract  was  made  between  the  city  of 
New  York  and  a  committee  designated  by  a  proposed  donor  and 
acting  as  his  agents,  by  which  the  city  agreed  to  acquire  and  provide 
the  sites  for  free  public  libraries.  The  committee  agreed  to  erect 
and  equip  the  buildings  through  funds  to  be  contributed  by  the  donor 
and  without  cost  to  the  city.  Acting  as  agents  of  the  donor  that 
committee  then  made  another  contract  with  a  building  company,  as 
general  contractor,  for  the  erection  and  equipment  of  a  library  at 
Eastern  Parkway,  Brooklyn.  The  plaintiff,  having  furnished  labor 
and  materials  to  the  ])uilder,  claims  the  benefit  of  a  lien  upon  the 
balance  due  to  the  builder  in  the  hands  of  the  committee.  Held, 
that  there  is  no  lien  on  the  building  l)y  force  of  consent  to  the  improve- 
ment, for  the  improvement  is  a  public  one  on  the  land  of  a  municipal 
corporation.  (Lien  Law,  §  2;  C^ons.  Laws,  ch.  33.)  There  is  none 
on  the  corporate  moneys,  for  no  corporate  moneys  are  applicable 
to  the  contract.  There  is  none  on  the  moneys  due  from  the  com- 
mittee to  the  builder,  from  one  contractor  to  another,  for  none  iy 
given  by  the  statute.  The  faihire  of  a  mechanic's  lien  involves  the 
failure  of  the  security  which  was  to  be  a  substitute  for  the  lien  if  valid. 
Sexauer  &  Lemke  v.  Burke  ct  Sons  Co.  341 

2.  Mechanic's  lien  —  Lien  Law,  Cons.  Laws,  ch.  33  —  When  filing 
in  county  clerk's  ojfice  of  duplicate  assignment  of  contract  for  improvement 
of  real  property  sufficient  compliance  with  statute.  The  filing  in  the 
office  of  the  clerk  of  the  county  wht^re  the  property  is  situated  of  a 
duplicate  original  assignment  of  a  contract  for  the  improvement  of 
real  property  which  contains  its  date,  the  names  of  the  parties  thereto 
and  the  specific  location  of  the  building  to  be  erected  thereon,  where 
it  provides  for  the  erection  of  the  building  complete  and  assigns  all 
moneys  due  and  to  grow  due  thereon,  constitutes  a  compliance  with 
the  provisions  of  section  15  of  the  Lien  Law  (Cons.  L.,  ch.  33)  and 
satisfies  the  i)urpose  and  intent  of  the  legislature  as  expressed  therein. 
Lincoln  Nat.  Bank  v.  Peirce  Co.  359 

41 
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3.  Issues  litigated  in  action  to  foreclose  lien.  The  provisions  of 
section  17  of  that  law  relating  to  an  action  to  enforce  another  lien 
and  the  continuance  of  the  lien  of  a  person  made  a  defendant  therein 
were  not  intended  to  limit  the  effect  of  an  answer  in  the  nature  of  a 
cross-bill  by  a  lienor  in  any  action  where  there  is  a  full  oompliance 
therein  with  every  step  to  enable  such  a  defendant  to  obtain  affirma- 
tive relief  in  such  action.  In  such  case  where  the  parties  necessary 
for  the  determination  of  the  questions  presented  are  before  the  court 
the  new  affirmative  issues  may  be  retamed  and  determined  to  avoid 
a  multiplicity  of  actions,  even  if  the  plaintiff's  complaint  is  dismissed. 

Id, 

4.  When  actio7i  to  foreclose  lien  deemed  to  have  been  commenced. 
This  action  was  commenced  to  determine  the  amount  due  from  the 
railroad  company  on  its  contract  for  the  construction  of  a  building 
upon  its  property;  to  adjudge  the  amount  due  the  plaintiff  on  its 
assignment  of  such  contract;  to  foreclose  all  right,  title  and  interest 
of  the  defendant  in  the  amount  found  due  from  the  owner,  and  for  the 
distribution  of  said  amount  and  for  judgment  against  the  owner  and 
contractor  for  the  amount  due  to  the  plaintiff,  the  assignor  of  the 
contract.  Lienors  were  made  parties  defendant.  The  defendant 
appeared  in  this  action  and  interposed  an  answer  in  which  it  alleged 
its  lien  on  the  real  property  described  in  the  complaint  as  a  defense 
and  as  a  counterclaim  and  for  the  purpose  of  the  foreclosure  of  its 
lien  therein,  alleged  all  the  facts  necessary  as  in  an  original  action 
for  the  foreclosure  thereof,  and  demanded  affirmative  judgment  for 
foreclosure,  and  it  also  filed  a  lis  pendens  as  in  an  original  action  to 
foreclose  its  lien  and  served  a  copy  of  its  answer  upon  all  the  parties 
to  the  action  more  than  twenty  dajs  before  the  trial.  Held^  that  it 
should  be  deemed  to  have  commenced  an  action  to  foreclose  such 
lien  witliim  the  meaning  of  the  Lien  Law  (Code  Civ.  Pro.  §  521;  Lien 
Law,  §§  17,  19).  Id, 

When  equitable  lien  acquired  by  creditor's  bill  not  affected  by 
subsequent   proctH'dings   in   bankruptcy  against  judgment  debtor. 

See  Creditor's  Suit. 

LIFE  TENANTS. 

See  Matter  of   Tucker   (Mem.),  505. 

LIMITATION  OF  ACTIONS. 

Sec  ('apoftc  V.  City  of  Xeiv  York  (Mem.),  571;  Frankel  v.  Wolper 

(Alciu.),  .")S2.' 

Coni})iitati()n  of  time  of  running  of  statute. 

Sec  (lAS   AND    KlECTRICITY,   2. 

LOST  PROPERTY. 

Hailroad  compauy  entitled  as  l^ailcc^  to  possession  of  property  left 

on  railroad  train  by  i)assenj2;('r. 

^V^  Railroads,  1-3. 

MALICE. 

Meaning  of   word   '' malieo  "   in   law  of  libel  —  actual  malice  not 

inferr(Ml  against   mere  pul»lisher  of  li)>el. 

Sec  LlHEL.   '>. 

MALICIOUS  PROSECUTION. 

I^rohdhlc  cdusr  —  Ki'>i/(f,ce '— When  jnrj/  justified  in  finding 
alfiriiKifiri  ill  tiidt  prohal)^''  cauxe  for  plaintiffs  arrest  did  not  exist. 
hi  an  action  for  inniieioiH  ])roseention  the  propriety  of  defendant's 
conduct  in  caiisinir  j)laiiitiiT  to  hv  indicted  is  to  be  decided  by  the 
fads  as  they  a-pjH'ared  to  be  at  the  time  the  prosecution  was  instituted. 
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and  the  question  is  whether  these  facts  as  they  then  appeared  were 
such  that  a  discreet  and  prudent  person  woidd  have  been  led  to  the 
belief  that  the  accused  had  committed  the  crime  with  which  he  was 
charged.  Plaintiff  was  arrested  on  the  complaint  of  the  defendant, 
the  charge  being  larceny  as  defined  in  section  1293-a  of  the  Penal 
Law.  The  plaintiff  was  hold  for  the  grand  jury,  indicted  upon  the 
defendant's  testimony  and  subsequently  acquitted.  Thereupon  he 
brought  this  action  for  malicious  prosecution.  He  obtained  a  judg- 
ment which  has  been  reversed  by  the  Appellate  Division,  not  on  the 
facts,  but  because  it  was  said  that,  as  a  matter  of  law,  the  defendant 
had  probable  cause  for  his  action.  The  arrest  arose  out  of  the  fact 
that  plaintiff,  who  was  employed  in  a  garage  to  shift  cars,  had 
taken  defendant's  car  out  of  the  garage  late  at  night  and,  while  it  was 
standing  on  the  street  near  the  garage,  was  found  attempting  to  start 
it.  The  defense  was  that  the  plaintiff  had  taken  the  car  out  so  as  to 
make  room  for  his  work  inside  and  that  he  was  then  about  to  drive  it 
back  and  put  it  in  its  place.  Held,  that  the  jury  might  find  affirm- 
ativ(4y  that  probable  cause  for  the  arrest  did  not  exist;  hence  the 
judgment  of  the  Appellate  Division  must  be  reversed  and  that  of  the 
Trial  Term  affirmed.     Burns  v.  Wilkinson.  113 

See   Hayes  v.   Lacy    (Mem.),    542;   Lauffer  v.    Downes    (Mem.), 
549;  Day  v.  Levine  (Mem.),  58S. 

Torts  —  action  for  malicious  prosecution  —  evidence  —  erroneous 
admission  on  second  trial  of  order  of  Ai)peilate  Division  modifying 
and  reducing  judgment  for  plaintiff  —  when  error  not  corrected  by 
instruction  of  trial  judge  —  erroneous  ndings  upon  evidence  offered 
to  show  probal)le  cause. 

Sec  EviDEVCE,  1-4. 

Railroad  company  entitled  as  bailee  to  possession  of  property  left 
071  railroad  train  ])y  pa^s(  nger — -arrest  of  person  vdio  took  package 
h'ft  on  train  and  refus.'d  lo  give  it  to  railroad  olKicials  —  when  such 
arnst  jiistifie(l  and  not  basis  for  action  for  false  imprisonment  and 
malicious  prosecution. 

See  Railroads,  1-3. 

MARRIAGE. 

Foreign  divorce  —  effect  to  be  given  to  such  divorce  by  courts 
of  tliis  FtnU'  —  discretion  of  courts  therein  —  action  for  annulment 
of  marriage  oji  ground  that  defendant  was  divorced  from  first  husband 
in  foreign  stat(^  for  cause  not  recognized  in  this  state  —  when  such 
•iction  may  not  ])e  maintained. 

Sec  IIusiiAxi)  AXD  Wife. 

MASTER  AND  SERVANT. 

\Vli(>n  negligence  of  section  hand,  struck  and  killed  by  locomotive 
wliile  asleep  on  traeks,  not  proximate  cause  of  his  death — -when 
qiu\stion  whether  negligence  of  engineer  \Nas  proximate  cause  of  injury 
was  for  the  jury. 

See  Negligence,  1. 

Federal  Employers'  Liability  Act  —  action  for  injury  by  employee 
of  railroad  com]>any  engag(^d  in  interstate  commerce  —  rights  and 
liabiliti(^s  of  j)arties  governed  by  Federal  Employers'  Liability  Act  — 
Railroad  Law  of  this  state,  section  64,  has  no  application  whatever. 

See  Negligexce,  3. 

Federal  Employers'  Liability  Act  —  enii)loyee  of  railroad  company 
not  entitled  to  nn-over  unde^r  the  act  unkss  actually  engaged  in  work 
connected  with  int(^rstate  commerce  at  time  of  injury. 

See  Negligence,  8. 
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Policeman  of  New  York  city  not  entitled  to  award  under  Com- 
pensation Law  for  injuries  received  while  serving  as  patrolman. 

See  Workmen's  Compensation  Law,  1. 

Death  of  employee  of  tannery  from  anthrax  —  assumption,  without 
evidence,  by  industrial  commission  that  anthrax  was  communicated 
by  hides  which  employee  handled,  improper. 

See  Workmen's  Compensation  Law,  2. 

Award  for  death  of  alien  workman  can  be  made  to  alien  non-resident 
father  or  mother,  not  to  both  parents. 

See  Workmen's  Compensation  Law,  3. 

Workman  killed  while  doing  non-hazardous  work  for  his  employer 
under  contract  and  in  time  outside  of  his  regular  employment  —  when 
award  cannot  be  made  by  industrial  commission. 

See  Workmen's  Compensation  Law,  4. 

"  Accident  "  defined  —  evidence  —  when  insufficient  to  show  felon 
on  hand  was  caused  by  accident  —  erroneous  award. 

See  Workmen's  Compensation  Law,  5. 

MECHANIC'S  LIEN. 

See  Chautauqua  P.  M.  Co.  v.  Lyhe  (Mem.),  540. 

New  York  (city  of)  —  free  library  —  no  lien  can  be  had  against 
such  building  or  the  money  in  hands  of  the  building  committee  for 
labor  and  materials  furnished  the  contractor  —  such  building  is  a 
public  building  on  land  of  city  and  there  are  no  corporate  moneys  in 
hands  of  the  committee. 

See  Liens,  \. 

When  filing  in  county  clerk's  office  of  duplicate  assignment  of 
contract  for  improvement  of  real  property  sufficient  compliance  with 
statute  —  action  to  foreclose  lien  —  issues  litigated  in  such  action  — 
when  action  to  foreclose  lien  deemed  to  have  been  commenced. 

See  Liens,  2-4. 

MISBRANDED  DRUGS. 

See  People  v.  Leonard  (Mem.),  518. 

MORTGAGE. 

Sec   Potter  v.  Soger  (Mem.),  526;  Met.    Trust  Co.  v.  Long  Acre 
FA.  L.   (t    P.   Co.   (Mem.),  536;   Excelsior  Savings  Bank  v. 

Cohen    (^.lem.),   570. 

Action  ])y  executors  of  diH'edent  to  sot  aside  assignment  of  mortgage 
puri)ortiiif!:  to  liave  been  made  l)y  him  and  in  possession  of  the  assignee 
■ —  evidence^  -—  prt\"=?uin]^tion  from  possession  of  assignment  by 
assio-nee  —  wlien  (n'ideiK'e  insutlleient  to  sustain  finding  that  assign- 
ment was  obtained  in  illegal  manner. 

See  Assign:ment. 

Bond  and  mortiTJ^.i^o  —  presumption  as  to  value  of  bond  —  settle- 
ment with  ol)li^ors  on  })ond  for  less  than  face  value  because  mortgage 
security  was  of  little  value  —  when  such  settlement  cannot  be  sus- 
tained without  proof  that  obligors  were  not  solvent. 

See  Bonds. 
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Mechanic's  lien  —  New  York  (city  of)  —  free  library  —  no  lien  can 
be  had  against  such  building  or  the  money  in  hands  of  the  building 
committee  for  labor  and  materials  furnished  the  contractor  —  such 
building  is  a  public  building  on  land  of  city  and  there  are  no  corporate 
moneys  in  hands  of  the  committee. 

See  Liens,  1. 

State  of  New  York  and  civil  divisions  thereof  not  liable  for  torts 
of  their  agents  and  contractors  unless  liability  has  been  assumed  — 
when  hospital  corporation  not  released  from  liability  for  negligence 
in  its  ambulance  service  because  it  was  furnishing  such  service  to 
city  of  New  York. 

See  Negligence,  7. 

Safety  of  travelers  using  streets  —  duty  of  "vallage  trustees  in  con- 
struction and  maintenance  of  streets  —  negligence  —  when  village  not 
liable  for  accident  arising  from  obstruction  in  street. 

See  Negligence,  11-13. 

Confirmation  of  award  of  damages  for  change  of  grade  final  and 
conclusive. 

See  New  York  (City  of),  1. 

Examination  of  accounts  of  departments  and  officers  of  city  of 
New  York  —  commissioner  of  accounts  may  compel  the  attendance 
of  witnesses  who  are  not  employees  or  ofiicers  of  the  city. 

See  New  York  (City  of),  2. 

Dedication  and  acceptance  of  land  for  streets  —  when  filing  map 
showing  a  certain  street  is  not  a  sufficient  dedication  thereof  as  a 
public  street. 

See  Streets. 

Public  use  of  streets  —  right  of  telegraph  company  to  use  streets 
and  highways. 

See  Telegraph  Companies,  4-6. 

^Vater  fronts  and  title  thereto. 
See  Title. 

MURDER. 

See  People  v.  Dixon  (Mem.),  520;  People  v.  Cantine  (JNIem.), 
531;  People  Y.  Walters  (Alem.),  574;  People  v.  Hyrd  (Mem.), 
587;  People  Y.  Levandoivfiky  (Mem.),  592;  People  y.  McCarthy 
(Mem.),  593;  People  v.  Warmick  (Mem.),  601;  People  v. 
Jankowski    (Mem.),   606. 

NAVIGATION. 

Relative  authority  of  8tate  and  Federal  governments  as  to  bridge 
:  ^'(T  navigal)le  waters. 

See  (Constitutional  Law,  1-5. 

NEGLIGENCE. 

1.  WhejL  negligence  of  section  hand,  struck  and  killed  by  loconiotive 
while  asleep  on  tracks,  not  proximate  cause  of  his  death  —  When  question 
irhethcr  negligence  of  engineer  was  proximate  cause  of  injury  was  for 
the  jury.  A  scctioiu.iaii  on  tli(^  (U^fendant's  railroad  fell  asleep  while 
sitting  on  a  tie  flosc  to  the  rails  and  was  there  struck  and  killed  by 
the  tender  of  a  loe()in<)ti\'e,  which  was  backing  down  the  track,  drawing 
a  work  train.     The  trial  judge  charged  without  objection  that  the 
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deceased  was  guilty  of  negligence  and  that  there  oould  be  no  recovery 
unless  the  jury  was  satisfied  that,  after  the  engineer  on  the  train  had 
actually  discovered  deceased  in  his  position  of  peril,  he  should,  in  the 
exercise  of  ordinary  care,  have  stopped  the  train.  Held,  upon  exami- 
nation of  the  evidence  that  the  judgment  for  plaintiff,  entered  upon 
the  verdict  of  the  jury,  is  supported  by  the  facts;  that  the  negligence 
of  the  deceased  was  not  the  proximate  cause  of  his  injury;  and  that, 
considered  with  other  facts  and  circumstances  to  the  contrary,  the 
jury  might  have  disbelieved  the  testimony  of  the  engineer  that  he 
applied  the  brakes  and  attempted  to  stop  the  train  as  soon  as  he  saw 
the  deceased.     Bragg  v.  Central  N.  E.  R.  Co.  54 

2.  Injury  by  animal  —  Conirihutory  negligence  —  Death  of  intestate 
by  kick  of  horse  —  Oivner  of  horse  not  liable  when  decedent  had  as  full 
knowledge  of  horse  and  his  habits  as  oicner  thereof.     It  is  alleged  that 
plaintiff's  intestate  was  killed  by  the  kick  of  a  vicious  horse  which 
was  owned  by  defendants'  decedent.     The  intestate  had  used  the 
horse  in  working  the  farm  of  defendants'  decedent  for  a  period  of 
four  months  and  had  all  the  information  as  to  the  horse  which  was 
in  possession  of  the  owner.     The  only  evidence  that  the  horse  had 
ever  kicked,  before  the  occasion  in  question,  was  within  the  knowledge 
of  the  person  who  was  killed.     Heldy  first,  that  the  evidence  did  not 
justify  a  finding  that  up  to  the  time  of  the  accident  the  horse  had 
a  vicious  habit  of  kicking  or  that  the  owner  knew  or  ought  to  have 
known  it  had  such  a  habit;  second,  that  the  doctrine  of  contributory 
negligence  applies  to  the  case  of  injury  by  domestic  animals,  and  it 
was  error  to  refuse  to  charge  that  even  though  the  horse  was  vicious 
and  the  defendants'  testator  knew  it,  and  failed  to  warn  plaintiff's 
intestate  of  that  fact,  yet  if  the  deceased  had  knowledge  of  the  vicious 
propensities  and  character  of  the  horse,  the  plaintiff  could  not  recover. 
Hosmer  v.  Carney.  73 

3.  Federal  Employers''  Liability  Act  —  Action  for  injury  by  employee 
of  railroad  company  cfigaged  in  interstate  commerce  —  Rights  and 
liabilities  of  parties  governed  by  Federal  Employers^  Liability  Act  — 
Railroad  Law  of  this  state,  secfinn  64,  has  no  application  whatever. 
Where  both  parties  are  en.irap:ed  in  interstate  commerce,  their  respec- 
tive rights  and  liabilities  are  governed  by  the  Federal  Employers* 
Liability  Act,  and  section  64  of  the  l^ailroad  Law  of  the  state  of  New 
York  ((^ons.  Laws,  ch.  4^0  lias  no  application  whatever.  The  plaintiff, 
an  employee  of  the  defendant,  ^vhile  riding  on  one  of  its  cars,  fell 
then^from  ])y  reason  of  a  handliold  giving  way,  and  sustained  injury 
which  necessitated  the  amputation  of  one  h'^  below  the  knee.  Defend- 
ant r<Hiiiested  tliat  the  jury  Ix'  instructed  there  was  no  evidence 
tending  to  show  any  d(>fect  in  the  handhold  which  could  have  been 
discovered  by  defendant  by  reasona})le  inspection,  prior  to  plaintiff's 
injury.  In  response  to  this  request  the  court  said:  "  There  is  no 
f'vidence  as  to  just  the  nature  or  character  of  that  handhold,  or  the 
def(^ct,  if  one  exist <'d,  save  what  section  04  may  apply  when  it  says 
'  ])roof  of  actual  d<'f ect  may  be  prima  facie  evidence  of  negligence.* 
I  will  have  to  leave  it  in  tluit  way,  gc^utlenien,"  to  which  an  exception 
was  taken.  Ilrhl,  that  wlien^  an  injury  results  from  a  defective 
appliance  not  co\-ered  by  th(^  Safety  Appliance  Act,  it  is  necessary 
to  prove  the  defc^ct  and  notice  to  the  employer,  and,  eliminating 
th(»  (Troneons  instructions  as  to  section  64  of  the  Railroad  Law 
being  applical^le,  tliere  was  notliing  to  justify  a  verdict  in  favor  of  the 
plaintiff,  unless  s(H'tion  4  of  tlie  Federal  Safety  Appliance  Act  (Chap. 
196,  act  of  Conj^ress,  March  2,  lSfK>,  as  amended)  applied — a 
question  whicli  is  not  ])assed  upon.      Kent  v.  Erie  R.  R.  Co.  94 

4.  Trial — Assuwj.'finfi  of  fnrf^.  Where  a  case  has  been  tried  and 
argued  y)\\  tlie  assumption  of  a  certain  fact,  it  is  not  important  whether 
that  fact  miglit  have  be(  n  a  question  for  the  jury.     A  controversy 
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put  out  of  a  case  by  the  parties  is  not  to  be  put  into  it  by  the  court. 

Martin  v.   Herzog.  164 

5.  Evidence  from  which  connection  may  be  inferred  between  collision 
and  lack  of  signals.  Evidence  of  a  collision  occurring  more  than  an 
hour  after  sundown  between  an  automobile  and  an  unseen  buggy, 
proceeding  without  the  lights  required  by  the  statute  (Highway  Law 
[Cons.  Laws,  ch.  25],  §  329-a,  as  amended  by  L.  1915,  ch.  367),  is 
evidence  from  which  a  causal  connection  may  be  inferred  between 
the  collision  and  the  lack  of  signals.  Id. 

6.  Driving  a  vehicle  at  night  on  public  highway  without  lights  is 
negligence  —  Erroneous  charge.  Where,  in  an  action  to  recover  for 
the  death  of  plaintiff's  intestate,  killed  in  a  collision  between  a  wagon 
in  which  decedent  was  riding  at  night  and  an  automobile,  negligence 
was  charged  against  the  driver  of  the  car  in  that  he  did  not  keep  to 
the  right  of  the  center  of  the  highway,  and  negligence  against  decedent, 
who  was  driving  the  wagon,  in  that  he  was  traveling  without  lights  as 
required  by  the  statute,  it  was  error  for  the  court  to  charge,  at  plain- 
tiff's request,  that  "  the  fact  that  the  plaintiff's  intestate  was  driving 
without  a  light  is  not  negligence  in  itself."  They  should  have  been 
told  not  only  that  the  omission  of  the  lights  was  negligence,  but  that 
it  was  '*  prima  facie  evidence  of  contributory  negligence,"  i.  e.,  that 
it  was  sufficient  in  itself,  unless  its  probative  force  was  overcome, 
to  sustain  a  verdict  that  the  decedent  was  in  fault.  Id. 

7.  State  of  New  York  and  civil  divisions  thereof  not  liable  for  torts 
of  their  agents  and  contractors  unless  liability  has  been  assumed  — 
Hospital  —  When  hospital  corporation  not  released  from  liability  for 
negligence  in  its  ambulance  service  because  it  was  furnishing  such  service 
to  city  of  New  York.  The  state  is  not  liable  for  the  torts  of  its  agents 
and  contractors  unless  such  liability  has  been  assumed,  and  the 
exemption  has  been  extended  to  the  civil  divisions  of  the  state,  its 
counties,  cities,  towns  and  villages  (Const,  art.  XII,  §  1),  when  engaged, 
as  the  delegates  of  the  state,  in  the  discharge  of  governmental  functions, 
but  the  fact  that  the  legislature  had  ereatc^d  for  the  city  of  New  York 
a  board  of  ambulance  servic(\  with  authority  to  establish  ambulance 
districts,  and  contract  with  any  hospital  corporation  for  ambulance 
service  therein  (Greater  N.  Y.  Charter,  §  693a;  L.  1909,  ch.  395),  does 
not  relieve  a  hospital  corporation,  which  undertook  to  supply  such 
service  in  return  for  a  yearly  payment  and  was  fulfilling  its  under- 
taking at  the  time  of  a  collision,  from  liability  on  the  ground  that  it  is 
doing  the  state's  work,  and  that  it  shares  the  state's  immunity. 
Murtha  v.   N.   Y.  H.  M.  College  (t  F.  Hospital.  183 

8.  Master  and  servant  —  Federal  Employers'  Lialnlity  Act  —  Employee 
of  railroad  company  not  entitled  to  recover  under  the  act  unless  actually 
engaged  in  work  connected  with  interstate  commerce  at  time  of  injury. 
To  recover  under  the  F'ederal  Employers'  Lial)ility  Act  for  injuries 
received  while  working  for  a  railroad  company,  not  only  must  the 
carrier  be. engaged  in  interstate  commence  at  the  time  of  the  injury, 
but  the  person  injured  must  at  the  time  thereof  be  employed  by  the 
carrier  in  such  commerce.  The  true  test  of  employment  in  such 
commerce  in  the  sense  intended  by  the  act  is,  was  the  employee  at 
the  time  of  the  injury  engaged  in  interstate  commerce  or  in  work  so 
closely  related  to  it  as  to  be  practically  part  of  it.  Where  plaintiff, 
who  was  employed  by  defendant,  a  railroad  company  engaged  in 
both  interstate  and  intrastate  commerce,  was  injured  while  working 
in  a  saw  mill  maintained  and  o])erate(l  by  (h^ff^ndant  for  cutting  up 
timber  and  logs  in  making  crossties,  and  it  does  not  appear  that  the 
ties  being  ina(h\  at  the  tini(^  plaintiff  was  injured,  were  being  made 
for  any  ])artieular  track  or  j)lace  or  for  any  parti(mlar  work  of  repairs 
but  were  intended  for  use  generally  at  some  future  time,  the  purpose 
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for  which  the  crossties  were  intended  was  not  then  so  definite  and 
certain  as  to  be  beyond  the  possibility  of  a  change  in  the  use  to  which 
they  would  be  devoted  or  from  their  being  withdrawn  from  such 
purpose  altogether,  and,  hence,  the  work  in  which  plaintiff  was 
engaged  had  no  immediate  connection  with  interstate  conamerce,  and 
he  cannot  recover  under  the  Federal  Employers'  Liability  Act. 
Buynofskij  v.  L.  V.  It  R.  Co.  249 

9.  Railroads  —  Contributory  negligence  —  Erroneous  dismissal  of 
complaint  in  action  to  recover  for  injuries  received  from  being  struck  by 
street  car  —  Questions  of  fact  for  the  jury.  Defendant  operated  a 
single-track  electric  road.  Plaintiff  was  not  acquainted  with  that 
fact  and  stood  so  near  the  track  while  waiting  for  a  car,  in  the  full 
illumination  of  an  electric  arc  light,  that  the  side  of  a  car  coming 
around  a  curve  from  the  opposite  direction  from  that  which  she 
anticipated  struck  her  umbrella  and  she  was  thrown^  to  the  ground 
and  injured.  The  motorman  seeing  her  position,  knowing  the  distance 
the  car  overhung  the  track  and  that  if  he  proceeded  without  giving 
warning  or  checking  the  car,  he  would  strike  the  umbrella,  which 
she  held  to  protect  herself  from  the  rain,  might  have  been  found 
negligent.  Plaintiff's  negligence  was  also  a  question  of  fact.  Campbell 
V.  Richmond  L.  dc  R.  R.  Co.  383 

10.  Contributory  negligence  —  When  person  injured  by  fall  while 
skating  ou  public  skating  rink  cannot  recover  for  injuries  sustained. 
Where  plaintiff,  an  experienced  skater,  who  was  skating  upon  an 
open  air  skating  rink  on  a  warm  day,  could  see  that  the  ice  was  melted 
in  spots  from  which  skaters  were  excluded  by  benches  placed  for  that 
purpose,  but  continued  skating,  meanwhile  observing  that  the  ice  was 
growing  softer,  until  one  of  her  skates  was  caught  in  a  soft  spot 
whereby  sh(^  was  thrown  down,  sustaining  injiu*ies  for  which  this 
action  is  l)rought.  she  cannot  recover.  Although  defendant  was 
obligated  to  use  reasonable  care  for  the  protection  of  skaters,  there 
is  no  evidence  to  show  that  it  did  not.  Even  if  it  could  be  held  that 
defendant  was  negligent,  plaintiff  was  equally  so.  Shields  v.  Van 
Keltou  Am.   Corpn.  396 

11.  Villages  —  Streets  —  Safety  of  travelers  using  streets — DiUy  of 
village  trusfccs  in.  eonsfrueiion.  and  maintenance  of  streets.  An  incor- 
porated \i  11.1*2:0  is  not  an  insurer  of  the  safety  of  travelers  upon  the 
stro(^ts  of  llie  vi]la^(\  Reasonable  (^are  in  the  construction  and 
maintenance  of  the  streets  is  the  measure  of  duty  resting  upon  the 
board  of  trustees  of  the  village  and  liability  of  the  village  rests  upon 
a  violation  of  tliis  duty.  A  legal  en(^roachment  or  obstruction  in  a 
villa^re  street  which  is  temporary  and  reasonably  necessary  is  a  con- 
tern])late(l  str(H't  use  and  is  not  unhuN-ful  or  a  nuisance.  The  right  to 
use  the  street,  for  th<'  ,u:<  ncTal  purpose  mentioned,  existing,  the  village 
is  not  ])riniari]y  and  directly  n^sponsible  for  the  misuse  or  abuse  of 
the  right.     Lyman  v.    \'iL  of  Potsdam.  398 

12.  Pile  of  ruhhixh  in  street  not  nvisance  per  se.  A  pileof  rubbish 
temporarily  ])hice(l  at  the  side  of  a  strc^et  of  an  incorporated  village, 
under  a  resolution  promulgated  by  the  board  of  trustees  appointing 
a  certain  day  as  a  "  ch  an-up  day,"  on  which  rubbish  would  oe  drawn 
away  by  tlie  village,  was  not  per  se  a  nuisance  or  an  unlawful  obstruc- 
tion to  travel  upon  tlie  street,  where  the  rubbish  was  placed  at  the 
side  of  the  s1re(>t  on  the  morning  of  the  day  on  which  it  was  to  be 
removed.  (Mlhicre  (.aw  [(\)ns.  L.  ch.  641,  §§  141,  164;  ^Public  Health 
Law  [Cons.  I.,  cli.  4r,\,  §  211).)  Id. 

13.  Whcfi  village  not  liable  for  accident  arising  from  horse  being 
frightened  })ij  pile  of  ruhliisli  in  street.  Plaintiff's  horse,  of  ordinary 
genth^nf^ss  and  steadiness,  was  frightened  by  a  pile  of  rubbish,  placed 
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for  removal,  in  the  morning  of  the  day  in  question,  upon  the  grass 
plot  between  the  driveway  and  sidewalk,  and  ran  away  whereby 
plaintiff  was  thrown  from  the  carriage  and  injured.  The  trial  court 
charged  that  the  rubbish  was  a  nuisance  for  which  the  village  was 
liable  and  that  the  only  questions  for  the  jury  were  whether  the 
horse  was  frightened  by  the  nibbish  and  if  so  the  amount  of  the 
damages  sustained  by  the  plaintiff.  Held,  error;  that  plaintiff  cannot 
recover  without  evidence  (1)  that  the  rubbish  pile  was  so  likely  to 
frighten  horses  of  ordinary  gentleness  that  any  one  of  ordinary 
prudence  and  sagacity  would  have  apprehended  such  result;  (2)  that 
the  board  of  trustees  had  neglected  to  abate  or  remove  the  defect 
within  a  reasonable  time  after  having  information  or  knowledge  of 
its  existence,  and  (3)  that  plaintiff  was  free  from  negligence  which 
contributed  to  the  accident  and  her  injury.  Id, 

See  Fleming  v.  N.  Y.  C.  R.  R.  Co.  (Mem.),  514;  Duffy  v.  Kalbach 
(Mem.),  519;  Kafline  v.  Brooklyn  E.  D.  2'erminal  Co. 
(Mem.),  521;  Warren  v.  Werther  (Mem.),  537;  Wanamaker 
V.  Otis  Elevator  Co.  (Mem.),  539,  540;  Fontanella  v.  N.  Y. 
C.  R.  R.  Co.  (Mom.),  546;  Nodwellv.  N.  Y.  Rys.  Co.  (Mem.), 
547,  548;  Murtha  v.  New  York  11.  M.  C.  &  F.  Hospital 
(Mem.),  551;  Schmidt  v.  City  of  New  York  (Mem.),  572, 
573;  Corrigan  v.  Green  Fuel  Econo7nizer  (J^'vlem.),  579;  Walters 
V.  Lehigh  Valley  R.  R.  Co.  (Alem.),  58S;  Greenwood  v.  Burke 
&  Sons  Co.  (Mem.),  589;  Lowell  v.  Williains  (Mem.),  592; 
Pernick  v.  Central  Union  Gas  Co.  (Mem.),  594;  Redivitz  v. 
A^.  Y.  C.  R.  R.  Co.  (Mem.),  595;  Barhati  v.  Fargo  (Mem.), 
603;  Auerbach  v.  Van  Kelton  Aviusevient  Corp.  (Mem.), 
605;  Western    Union  Tel.  Co.  v.  Gest  (Mem.),  006. 

Liability  of  landlord  for  damages  to  property  of  tenant  caused  by 
leaky  roof  —  there  is  no  liability  unless  dangerous  condition  is  known 
or,  with  the  exercise  of  due  care,  should  have  been  known  to  the 
landlord. 

See  Landlord  and  Tenant. 

Policy  indemnifying  owner  of  store  against  damages  paid  to  persons 

injured    ^\hile    riding   in    elevatoi when    assurance    company    may 

recover  from  negligent  manufacturer  of  elevator  damages  and  taxable 
costs  paid  on  account  of  judgment  against  owner  — ■  when  it  may 
not  recover  counsel  fees  paid  in  defending  action  against"  owner. 

See  Subrogation. 

NEW  YORK  CITY  CHARTER. 

Approval  of  electrical  equipment. 

See  Gas  and  Electricity,  1. 

Ambulance  service. 
See  Negligence,  7. 

Damages  for  change  of  grade  —  confirmation  final  and  conclusive. 
See  New  York  (City  of),  1. 

Title  to  water  fronts,  wharves  and  docks. 
See  Title. 

Police  —  compensation  for  injury. 

See  Workmen's  Compensation  Law,  1. 
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NEW  YORK  (CITY  OF). 

1 .  Provision  of  charter  making  award  of  damages  by  hoard  of  revision 
of  assessments  final  and  conclusive  intended  to  prevent  review  of  award 
by  certiorari  and  is  not  violative  of  constitviional  provision  securing  to 
Supreme  Court  general  jurisdiction  in  law  and  equity.  It  was  provided 
by  the  Greater  New  York  charter  (L.  1901,  ch.  466,  amd.  L.  1918, 
ch.  619)  that  the  confirmation  of  any  award  of  damages  for  a  change 
in  the  grade  of  a  street  '*  by  the  board  of  revision  of  assessments  shail 
be  final  and  conclusive  upon  all  parties  and  persons  whomsoever 
with  respect  to  the  amount  of  damage  sustained."  Held,  that  the 
provision  was  intended  to  include  and  prevent  certiorari  as  a  method 
of  reviewing  the  action  of  the  boards  of  revision  and  assessments, 
involving  rules  governing  the  subject  of  damages,  although  not 
preventing  the  consideration  on  certiorari  of  questions  of  jurisdiction, 
fraud  and  willful  misconduct  on  the  part  of  the  officials  composing  the 
boards.  The  legislature  in  sending  relator's  claim  to  the  boards  in 
question  for  action  did  not  violate  the  constitutional  provision  securing 
to  the  Supreme  Court  '*  general  jurisdiction  in  law  and  equity."  The 
claim  was  of  a  nature  which  could  be  and  was  withheld  from  the 
jurisdiction  of  the  Supreme  Court  and  the  legislature  had  the  right 
to  declare  that  it  should  not  be  subject  to  review.  People  ex  rel. 
Crane  v.  Hahlo,  309 

2.  Examination  of  accounts  of  departments  and  officers  of  city  — 
Commissioner  of  accounts  may  compel  the  attendance  of  witnesses  who 
are  not  employees  or  officers  of  the  city.  The  authority  of  the  com- 
missioner of  accounts  of  the  city  of  New  York  to  compel  the  attendance 
of,  to  administer  oaths  to  and  to  examine  such  persons  as  he  may 
deem  necessary,  as  witnesses,  for  the  purpose  of  ascertaining  facts 
in  connection  with  the  examination  of  the  accounts  and  methods  of 
the  departments  and  officers  of  the  city  and  of  the  counties  con- 
stituting the  city  (L.  1901,  ch.  466,  amd.  L.  1916,  ch.  517,  §  119)  is 
not  confined  to  officers  and  employees  of  the  city.  Matter  of  Hirsh- 
field  V.   Hanley.  346 

Mechanic's  lien  —  free  library  —  no  lien  can  be  had  against  such 
building  or  the  moiioy  in  hands  of  the  building  committee  for  labor 
and  materials  furnislu^d  the  contractor  —  such  building  is  a  pubhc 
building  on  land  of  city  and  there  are  no  corporate  moneys  in  hands 
of  the  commit t<ee. 

See  LiExs,  1. 

Validity  of  incorporation  of  electric  protective  company  under 
*'  The  T(4(\e:raph  Act  "  —  such  company  a  public  service  corporation 
having  ri^lit  of  oniinent  domain  —  right,  under  certificate  of  incor- 
poration, to  occupy  stro<^ts  of  New  York  city  without  secondary 
franchise  from  municipal  authorities. 

See  Telegraph  Companies,  4-6. 

Water  fronts  and  title  thorc^to  —  advense  possession  —  legislative 
policy  since  1S71  thai  tlu^  city  of  New  York  should  be  the  exclusive 
owner  of  its  Avatcr  fronts  —  when  private  possession  of  water  front 
under  cover  of  title  cannot  ripen  into  title  by  adverse  possession. 

See  Title. 

Policeman  of  Now  York  city  not  entitled  to  award  under  Com- 
pensation Law  for  injuries  received  while  serving  as  patrolman. 

See  WoKKMEx's  Compensation  Law,  1. 

NUISANCE. 

Liability  of  landlord  for  damages  to  property  of  tenant  caused  by 
leakv  roof    -  tlicrc  is  no  lial)ilitv  unless  dangerous  condition  is  known 
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or,  with  the  exercise  of  due  care,  should  have  been  known  to  the 

landlord. 

See  Landlord  and  Tenant. 

Pile  of  rubbish  at  side  of  street  not  nuisance  per  se. 
See  Negligence,  12. 

OFFICERS. 

Agreement  by  vice-president  and  general  manager  of  corporation, 
guaranteeing  bills  incurred  by  a  company  of  different  name  but  in 
reality  the  corporation  itself  —  when  such  agreement  not  ultra  vires. 

See  Guaranty. 

CLEAN  (CITY  OF). 

Dedication  and  acceptance  of  land  for  streets  —  when  filing  map 
showing  a  certain  street  is  not  a  sufficient  dedication  thereof  as  a 
public  street.  . 

See  Streets. 

PENAL  LAW. 

§  1293a  —  Larceny. 

See  Malicious  Prosecution. 

§  2190  —  Imprisonment  on  two  convictions. 
See  Crimes,  1. 

PENALTIES. 

Electric  light  corporation  —  action  against  corporation  to  recover 
penalties  for  its  refusal  to  supply  lights  to  customer  —  unreasonable 
and  illegal  exaction  as  condition  of  customer's  having  lights. 

See  CrAs  and  Electricity,  1. 

PLEADING. 

When  allegation  that  non-negotiable  draft  ivas  duly  accepted  for  a 
valuable  consideration  sufficient  —  When  co7nplaint  containing  such 
allegation  and  accompanying  affidavit  sufficient  basis  for  warrant  of 
attachment.  An  allegation  in  a  complaint  that  a  draft  not  alleged 
to  ])e  negotiable  Avas  drawn  upon,  defendant  by  plaintiff,  and  "  for  a 
valua])le  considc^ration  "  duly  a(*eepted  by  defendant,  sufficiently 
stales  a  cause  of  action  for  bnnieh  of  contract  under  section  636  of 
th(^  Code  of  Civil  Pnx'edure;  the  all(\gatioii  is  sufficient  as  "  a  plain 
and  concise  statement  "  of  the  ultimate,  princii:)al  and  issuable  fact 
of  consid(^ration  to  permit  the  proof  of  facts  showing  the  actual 
consideration.  8ueh  conii)laint  and  the  alTidavit  accompanying  it 
gave  jiirisdietion  to  the  justice  who  granted  the  warrant  of  attach- 
ment, since  they  show  ]>y  legal  evidence  the  existence,  first,  of  a  caUvSe 
of  aetion  on  contraet  upon  which  an  attachment  could  be  founded, 
and  secondly,  of  lifinidatc^d  damages.  California  Packing  Corpn.  v. 
Kelly  S.    iH:    D.   Co.  49 

POLICE. 

Policeman  of  New  York  city  not  entitled  to  award  under  Com- 
pensation Law  for  injuries  while  serving  as  patroknan. 

See  Workmen's  Compensation  Law,  1. 

PRACTICE. 

1.  Judgment  —  When  judgment  granted  and  entered  for  dismissal 
of  con/plo/int  nioy  not  he.  rorofed  and  jndgmenf  granted  on  the  merits. 
At  the  close  or  th(^  ]^]aintifT*s  ease  and  without  nesting,  the  court 
granted  defendant's  motion  to  dismiss  the  complaint.     Thereafter  a 
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judgment  was  entered  by  defendant  simply  dismissing  the  complaint 
which  it  is  conceded  was  not  upon  the  merits.  No  findings  were 
made  or  requested  by  either  party.  From  this  judgment  an  appeal 
was  taken  by  the  plaintiff  which  was  unsuccessful  and  the  judgment 
was  affirmed.  After  the  expiration  of  nearly  three  years  an  order 
was  made  at  Special  Term  vacating  the  existing  judgment  and 
remitting  the  case  to  the  justice  before  whom  the  case  was  originally 
tried  for  "  formal  decision  on  the  issues  framed  by  and  tried  under 
the  pleadings,"  and  the  justice  having  reached  the  conclusion  that  he 
originally  intended  to  dismiss  the  case  upon  the  merits,  findings  were 
then  made  and  a  new  and  second  judgment  was  entered  accomplishing 
this  result,  which  is  the  judgment  now  under  review.  Held,  firsts 
that  the  question  whether  the  original  disposition  of  the  action  was 
upon  a  motion  for  a  nonsuit  or  upon  the  merits  must  be  determined 
by  the  record  of  what  took  place  at  and  after  the  trial  and  not  by 
the  mere  purposes  or  opinions  of  those  who  took  part  in  the  trial; 
second,  tested  in  this  manner,  the  final  disposition  upon  the  trial  was 
a  decision  granting  the  motion  to  dismiss,  and  the  judgment  simply 
dismissed  the  complaint  with  no  suggestion  of  an  adjudication  upon 
the  merits;  third,  that  the  powers  of  the  court  were  expended  and 
exhausted  in  rendering  a  judgment  of  nonsuit  which  could  not  subse- 
quently be  turned  into  one  upon  the  merits;  fourth,  the  fact  that  when 
the  case  was  resubmitted  at  Special  Term  for  the  purpose  of  making 
findings,  the  appellant  submitted  requests  to  find  does  not  in  anywise 
amount  to  a  waiver  of  its  right  to  raise  the  question  now  being  urged 
of  the  validity  of  the  proceedings  and  of  the  judgment  subsequently 
entered.     Ring  <&  Son  v.  Wiiiola  W.  F.  Co.  127 

2.  Chancery  practice  —  Supreme  Court  —  When  supplemental  hill  in 
equity  may  be  filed,  even  after  decree.  By  the  settled  practice  of 
chancery,  a  supplemental  bill  might  be  filed,  even  after  decree,  to 
give  effect  to  the  decree  rendered,  and  to  secure  its  fruits  to  the 
successful  party.  Such  a  bill,  at  least  when  limited  to  the  same 
parties,  did  not  initiate  an  independent  suit,  but  was  looked  upon  as 
a  continuation  of  the  original  suit,  and  as  ancillary  thereto.  ^  The 
right  to  file  it  was  undoubted  when  the  decree  was  menaced  in  its 
efficacy  by  force  of  changing  circumstances.  The  ancient  jurisdiction 
of  chancery  resides  in  the  Supreme  Court  to-day.     Rudiger  v.  Coleman. 

225 

3.  When  measure  of  relief  upon  yiexc  trial  may  he  modified  in  accord^ 
ance  with  changes  in  conditions  which  took  place  pending  the  appeal.  On 
a  former  appeal  to  this  court  in  this  action  the  judgment  of  the  Appel- 
late Division  was  reversed  and  that  of  the  Special  Term^  modified  in 
accordance  with  the  opinion.  It  appeared  that  the  condition  of  affairs 
had  so  changed  during  the  appeal  that  proceedings  were  taken  in  the 
nature  of  an  application  at  the  foot  of  the  decree  to  adjust  the  judg- 
ment to  the  changed  situation,  resulting  in  a  new  interlocutory  judg- 
ment at  Special  Tonn.  On  appeal  therefrom  the  Appellate  Division 
]\v\d  that  the  SpcH'ial  Term  was  without  power  to  adapt  to  changed  con- 
ditions the  relief  awarded  by  this  court,  and  that  its  duty  was  to  repeat, 
Vv  itli  literal  fidelity,  the  terms  of  the  remittitur.  Held,  that  the  form  and 
measure  of  relief  should  have  been  adjusted  to  the  changed  conditions. 
On  the  former  appeal  to  this  court,  it  was  held  that  the  defendants 
hf>ld  title  to  certain  lands  which  were  the  subject  of  a  contract  between 
their  decedent  and  plaintiffs  as  trustee  for  plaintiffs,  and  were  under 
a  duty  to  rtx-onvfy  it  and  that  there  should  be  an  accounting  for  rents 
collrH'ted.  Oil  tlie  lieariiig  at  Special  Term  after  this  decision,  it 
appeared  that  ])art  of  tlie  land,  tlie  title  to  which  was  in  controversy. 
had  been  conch^nined  pdidint^  the  appeal  by  the  city  of  New  York  and 
that  sales  had  })een  made,  ])(>nding  the  appeal,  by  defendants  from 
quarries  on  the  land.  Held,  Jirst,  that  the  defendants  holding  the 
lands  under  a  trust  which  failed,  if  they  had  done  their  duty  would 
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have  returned  them  to  plaintiffs  at  the  date  of  the  former  trial,  if 
not  before,  and  the  court,  if  it  entered  the  proper  judgment,  would 
have  required  them  to  return  the  lands,  and  that  the  trustees  could  not 
profit  by  delay  in  the  execution  of  their  trust;  second,  that  the  plaintiffs 
should  recover  from  the  defendants  the  proceeds  of  the  lands  appro- 
priated by  the  city  of  New  York  with  interest  thereon,  the  defendants 
to  be  credited,  however,  with  the  part  payments  already  made  and 
with  th(»ir  reasonable  expenses  in  the  proceedings  to  condemn  and 
a  referee  should  be  appointed  to  report  the  balance  due;  third,  that 
the  defendants  should  be  declared  accountable  to  the  plaintiffs  foi* 
the  us(^  of  the  lands  in  controversy  from  the  date  of  the  trial  to  the 
date  of  reconveyance,  and  for  the  profits  realized  therefrom,  other 
than  th(>  rents  of  buildings  (such  rents  having  been  already  accounted 
for),  and  that  a  referee  should  be  appointed  to  take  and  state  said 
accounts.  Id. 

4.  Habeas  corpus  —  Not  proper  procedure  to  review  sufficiency  of 
indictment  —  Demurrer  or  motion  in  trial  court  proper  practice.  Where 
the  court  in  which  indictments  are  found  and  presented  has  jurisdic- 
tion of  the  class  of  offenses  charged,  it  must  in  the  first  instance 
determine  the  validity  of  such  indictments,  and  questions  as  to  their 
sufficiency  are  not  reviewable  by  habeas  corpus.  The  proper  pro- 
cedure is  bv  demurrer  or  motions  in  the  trial  court.  People  ex  rel. 
Childs  V.    Knott.  608 

PRIMARY  ELECTIONS. 

Kul(>s  for  nominations  for  town,  village  and  school  district  offices. 

See  Elections,  1. 

PRINCIPAL  AND  AGENT. 

See  lUrman  v.  Roberts  (Mem.),  MS. 

When  knowledge  of  agent  attributable  to  principal. 
See  LiiJEL,  4. 

PRISON  LAW. 

IIa])eas  corj)us  —  when  prisoner,  serving  a  sentence,  committed 
aiiotluT  crime  wliile  out  on  parole  for  which  he  was  convicted,  and 
afterwards  found  to  ho  delinquent,  he  cannot  be  released  on  ground 
that  sentences  are  concurrent  —  he  must  serve  both  terms 
consecutiv(^lv. 

Sec  CuiMEs,  1. 

PROBABLE  CAUSE. 

Torts  —  action  for  malicious  prosecution  —  evidence  —  when  jury 
justified  in  finding  alTirmativcly  that  probable  cause  for  plaintiff's 
arrest  did   not  exist. 

Sec  Malicious  Puosecution. 

PROHIBITION. 

Writ  of  i)rohibition  —  Extraordinary  Term  of  the  Supreme  Court  — 
\whvn  writ  will  not  be  gr-anted  to  i)r{)hibit  trial  of  defendant  at  Extraor- 
dinary Term  of  Supreme  Court  b(!cause  notices  of  appointment  of  such 
term  was  defective. 

See  Courts. 

PROXIMATE  CAUSE. 

\yiien  n(>gligence  of  section  hand,  struck  and  killed  by  locomotive 
while  asleep  on  tracks,  not  proximate  cause  of  his  death  —  when 
question  whether  negligence  of  engineer  was  proximate  cause  of 
injury  was  for  th(^  jury. 

See  Negligence,  1. 
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PUBLIC  HEALTH  LAW. 

Removal  of  rubbish  from  village  street. 

See  Negligence,  12. 

PUBLIC  SERVICE  COMMISSIONS  LAW. 

Construction  of  railroad  switch  track  across  a  public  highway  — 
when  consent  of  commissioner  of  highways  to  such  construction  not 
necessary  —  power  of  public  service  commission  to  authorize  such 
construction. 

See  Railroads,  4. 

Regulation  of  telegraph  companies. 
See  Telegraph  Companies,  5. 

RAILROAD  LAW. 

Section  64  not  applicable  where  both  parties  are  enp:aged  in  interstate 
commerce. 

See  Negligence,  3. 

Construction  of  tracks  on  public  highway. 
See  Railroads,  4. 

RAILROADS. 

1.  Distinction  between  '*  lost,''  "  abandoned  "  and  "  mislaid  "  'prop- 
erty. The  al)andonnient  of  property  is  the  relinquishment  of  all  title, 
possession  or  claim  to  or  of  it  —  a  virtual  intentional  throwing  awaj' 
of  it.  It  is  not  presumed.  Proof  RU})porting  it  must  be  direct  or 
affirmative  or  reasonably  beget  the  exclusive  inference  of  the  throw- 
ing away.  Distinction  betwc^en  "  lost,"  "  abandoned  *'  and  "  mislaid  " 
property  considered.     Foidke  v.    A^.   Y.  Consolidated  R.  R,  Co,       269 

2.  Railroad  company  entitled  as  bailee  to  possession  of  property  left 
on  railroad,  train  by  passenger.  Bailment  does  not  necessarily  and 
always,  tliou^h  gcm^rally,  depend  upon  a  contractual  relation.  It 
is  the  element  of  lawful  possession,  hoAvever  created,  and  duty  to 
account  for  thc^  thing  as  the  property  of  another  that  creates  the 
bailment,  regardless  of  Avhether  such  po^-^session  is  based  on  contract 
in  the  ordinary  sense  or  not.  Where  a  passenger  on  a  railway  train 
alighted  thcnfrom  leaving  a  package  on  the  seat  which  he  had 
of'cnpifHl,  it  A\as  th(^  right  and  duty  of  the  railroad  company  to  possess 
the  i)a('kage  and  us(i  the  care  of  a  gratuitous  bailee  for  the  safekeeping 
of  tlie  pa<'kagf'  until  th(^  owner  should  call  for  it.  As  to  everybody 
exct'pt  tlie  true  own(T  of  the  package  the  railroad  company  had  the 
right  of  the  own(T  to  have  and  defend  its  custody  and  direct  possession. 

Id. 

3.  Arrest  of  ])crson  irho  took  package  left  on  train  and  refused  to  give 
if  to  railroad  ojfirials  justified  and  not  basis  for  action  for  false  imprisoTtr 
fnent  and.  malicious  prosccutio?i.  Where  plaintiff,  a  passenger  upon 
a  railway  train  of  the  dc^fendant,  found  a  package  left  in  a  seat  by 
another  passenger,  who  had  alighted  from  the  train,  and  refused  to 
give  it  to  a  gcmcral  trainmaster  of  defendant  upon  his  demand  for 
its  possession,  and  a  polif^e  oi'licer  being  called,  the  plaintiff  voluntarily 
acc(>ni])ani<'d  tlu^  oilifia'  to  the  polife  station  where  defendant's  train- 
master mad('  the  charge  tliat  tlie  plaintiff  found  the  package  on  the 
train  of  the  d('i'<^ndant  and  T'efus('d  to  surrender  it  to  officials  of  the 
def(*ndant  company  and  whcTe,  after  Ix^ing  held  under  bail,  plaintiff 
Mas  snbsiMjuenily  discharged,  lie  cannot  maintain  an  action  against 
defendant  to  recover  damages  for  false  imprisonment  or  malicious 
prosecution.  Id, 
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4.  Highways  —  Public  Service  Commission  —  Construction  of  railroad 
switch  track  across  a  public  highway , —  When  consent  of  com7nissioner 
of  highways  to  such  construction  not  necessary  —  Power  of  public  service 
commission  to  authorize  such  construction.  The  defendant  is  a  railroad 
corporation  operating  a  double-track  steam  railroad.  This  action 
is  brought  to  have  adjudged  that  certain  tracks  across  a  public  highway 
described  in  the  complaint  constitute  a  purpresture,  a  public  nuisance, 
and  a  continuing  trespass  and  that  they  obstruct  and  interfere  with 
the  rights  of  the  public  in  said  highway.  Several  years  ago  defendant 
constructed  a  number  of  snatch  tracks  across  the  highway  without 
having  obtained  permission  so  to  do  from  any  state  or  other  official. 
Thereafter,  on  the  petition  and  application  of  the  defendant  and  the 
consent  of  the  town  superintendent  of  highways  of  the  town  in  which 
the  tracks  are  situated,  the  Supreme  Court  made  an  order  pursuant 
to  the  provision  of  section  21  of  the  Railroad  Law  (Cons.  Laws,  ch. 
49)  granting  permission  to  the  defendant  to  construct  such  tracks 
on  condition  that  the  same  should  be  protected  by  proper  gates. 
Still  later,  but  prior  to  the  commencement  of  this  action,  upon  a 
petition  of  the  defendant,  the  public  service  commission,  second 
district,  by  an  order  which  recites  the  filing  of  said  petition  and  that 
such  tracks  were  constructed  prior  to  the  entry  of  any  permissive 
order  by  the  commission,  granted  leave  to  construct  certain  switch 
tracks  across  the  highway  and  to  exercise  such  franchise  under  section 
53  of  the  Public  Service  Commissions  Law  upon  the  condition  that 
defendant  *'  shall  actually  have  made  application  to  this  commission 
in  due  form  of  law  under  section  91  of  the  Railroad  Law,  for  the 
elimination  of  the  grade  crossing  now  existing,  and  for  the  changing 
of  the  same  to  a  crossing  above  the  grade  of  the  tracks  of  said  com- 
pany." The  defendant  filed  its  ^Titten  consent  to  such  order  and 
within  sixty  days  after  the  order  was  granted  in  accordance  with  the 
requirements  thereof  fih^d  its  petition  with  the  public  service  com- 
mission asking  that  proceedings  be  had  pursuant  to  the  provision  of 
section  91  of  the  Railroad  Law  to  eliminate  said  grade  crossings.  It 
w^as  found  by  the  trial  court  that  "  No  action  has  l)cen  taken  by  said 
commission  on  said  application.  Its  failure  to  act  thereon  has  not 
resulted  from  any  failure  on  the  part  of  the  di^fendant  to  secure  action 
thereon  by  such  commission  hut  has  resultcnl  from  the  failure  of  the 
legislature  to  appropriate  moneys  for  grade  crossing  eliminations,  in 
the  absence  of  Vv^liicli  said  commission  has  ])een  unable  to  take  action 
thereon."  II eld ^  tliat  at  the  time  this  action  was  commenced,  amend- 
ments to  s(H*tion  14()  of  the  Highway  Law  (L.  1913,  ch.  803)  had  taken 
effect  and  the  statutory  provision  providing  for  the  consent  of  the 
commissiontT  of  liighwaAs  to  the  constmction  of  railroads  on  certain 
highways  had  hinm  omitted  thtTefrom.  Authority  to  consent  to  the 
crossing  of  the  highway  in  qu(\stion  is  and  at  all  the  times  mentioned 
}i(Tein  was  vested  in  the  pu]>lic  service  commission.  (Public  Service 
(\:)mmissions  Law,  §  53.)  That  the  switch  tracks  were  not  at  the  time 
of  tlic;  commencement  of  tliis  action,  or  at  the  trial  thereof  or  the 
judgment  herein,  maintained  across  the  highway  without  legal  right. 
People  V.   Delaware  d*  Hudson  Co.  279 

See  Midrey  Realty  Co.  v.   A^  )^.  W.  S:  B.  Ry.  Co.  (Mem.),  584; 
Leahy  v.   N.  F.,  W.  d'  B.  Ry.  Co.  (Mem.),  610. 

Authority  of  Federal  government  ov(>r  navigable  waters  —  authority 
of  state  to  authoriz(>  bridg'.^  over  navigable  stream  subject  to  approval 
of  C^ongress  —  act  of  Congress  authorizing  but  limiting  time  for 
construction  of  bridge  over  Hudson  river  —  waiver  of  penalty  incurred 
by  failure  to  construct  within  time  limit  —  property  rights  cannot 
be  forfeit (^d  by  mere  h^gislative  enactment  —  illegal  attempt  to  repeal 
franchise  —  state  may  not  imposes  penalty  of  injunction  and  forfeiture 
for  exercise  by  corporation  of  Federal  franchise. 

See  Constitutional  Law,  1-5. 
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When  negligence  of  section  hand,  struck  and  killed  by  locomotive 
while  asleep  on  tracks,  not  proximate  cause  of  his  death  —  when 
question  whether  negligence  of  engineer  was  proximate  cause  of 
injury  was  for  the  jury. 

See  Negligence,  1. 

Federal  Employers'  Liability  Act  —  action  for  injury  by  employee 
of  railroad  company  engaged  in  interstate  commerce  —  rights  and 
liabilities  of  parties  governed  by  Federal  Employers'  Liability  Act  — 
Railroad  Law  of  this  state,  section  64,  has  no  application  whatever. 

See  Negligence,  3. 

Federal  Employers'  Liability  Act  —  employee  of  railroad  company 
not  entitled  to  recover  under  the  act  unless  actually  engaged  in  wort 
connected  with  interstate  commerce  at  time  of  injury. 

See  Negligence,  8. 

Erroneous  dismissal  of  complaint  in  action  to  recover  for  injuries 
received  from  being  struck  by  street  car  —  questions  of  fact  for  the 
jury. 

See  Negligence,  9. 

REAL  PROPERTY. 

1.  Deed  —  Covenant  of  seizin  —  When  action  for  breach  of  covenant 
lies.  A  covenant  of  seizin  means  that  the  grantor,  at  the  time  of  the 
conveyance,  was  lawfully  seized  of  a  good,  absolute  and  indefeasible 
estate  of  inlK^ritance  in  fee  simple  and  had  power  to  convey  the  same 
(Real  Prop.  Law  [Cons.  L.  cli.  50],  §  253);  and  if  the  covenant  be 
l)roken  by  the  failure  of  title  then  an  action  can  at  once  be  maintained 
to  recover  tlie  damages  sustained  as  the  direct  result  of  the  breach. 
It  is  not  essential  in  an  action  to  recover  damages  for  such  breach 
that  the  grantee  should  be  evicted.     Hilliker  v.   Rueger.  11 

2.  Damages  for  breach  of  covenant  of  seizin  —  When  costs  and  expenses 
of  defending  action  brought  by  prospective  purchaser  not  recoverable. 
Where  the  grantors  in  a  conveyance  did  not  have  title  to  a  part 
of  the  land  ^^  hieli  they  convoyed  to  plaintiff,  there  was  a  breach  of 
the  covenant  of  soizin  which  ontitled  th(^  plaintiff  to  whatever  da^mages 
h(^  had  sustaint^d  by  it,  but  wliere  the  plaintiff  subsequently  contracted 
to  sell  and  ('(>uv(\v  the  land  in  fee  simple,  and  the  purchaser  refused 
to  coini)U't(*  tlie  contract  and  })rought  an  acti(m  to  recover  the  deposit 
])aid  on  the  ground  that  the  title  was  unmarketable,  and  it  was  held 
ill  such  action  that  phiintiff  did  not  have  a  marketable  title  to  part  of 
tlie  premises,  and  ])laintiff  thereafter  brought  this  action  to  recover 
tlio  daniuo:(^s  alle,i?<Hl  to  liav(»  l)een  sustained  by  reason  of  defendants' 
])roach  of  ihv  covcMiant  of  s(nziu,  h(^  is  not  entitled  to  recover  attorneys' 
and  counsel  fots  ])ai(l  by  him  in  defending  the  action  broOight  by  the 
purchaser  who  rc^i'used  to  accc^jn  the  title  as  unmarketable.  It  is  the 
rule  that  costs  and  (^xpensos  including  counsel  fees  can  only  be 
a)U)\v('d  when  a  dinvt  aUack  is  made  upon  the  title.  The  action  in 
wliich  ])laintiff  i)ai(l  such  costs  and  expenses  was  not  a  direct  attack 
tipon  th(i  titU'.     lionet;  only  damages  can  be  recovered.  Id. 

3.  Title  })ij  adrcr.sc  pos.scs^sion.  Adverse  possession,  even  when  held 
by  a  mistake  or  througli  iuadvertenct\  may  ripen  into  a  prescriptive 
right  alter  twi^nty  years  of  such  possession,  the  actual  physical  occu- 
pation and  improvement  ])eiiig,  in  a  proper  case,  sufficient  evidence 
of  the  intention  to  hold  ad\ersel3'.     Belotti  v.  Bickhardt,  296 

4.  FAewcnts  constituting  an  effective  adverse  possession.  There  are 
five  essential  elements  necessary  to  ooristnute  an  effective  adverse 
possession:    First,   the  posst^ssion  must  be  hostile  and  under  daim 
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of  right;  second,  it  must  be  actual;  third,  it  must  be  open  and  notorious; 
fourth,  it  must  be  exclusive,  and  fifth,  it  must  be  continuous.  If  any 
of  these  constituents  is  wanting,  the  possession  will  not  effect  a  bar 
of  the  legal  title.  Id. 

5.  Adverse  possession  hy  claim  of  successive  tenants  by  unbroken  chain 
of  privity  between  possessors.  The  claim  of  adverse  possession  may 
continue  unbroken  by  a  succession  of  tenants  and  where  this  occurs 
the  adverse  possession  may  bo  just  as  effectual  as  though  the  premises 
were  held  during  the  whole  period  by  one  person.  All  that  is  necessary 
in  order  to  make  an  adverse  possession  effectual  for  the  statutory 
period  by  successive  persons  is  that  such  possession  be  continued 
by  an  unbroken  chain  of  privity  between  the  adverse  possessors.     Id. 

6.  Evidence  sufficient  to  prove  title  by  adverse  possession.  Defend- 
ant's predecessor  in  interest  conveyed  a  city  lot  of  which  he  was  in 
possession  and  to  which  he  had  title.  The  building  upon  the  premises 
was  in  part  located  upon  a  lot  to  which  he  had  no  title  except  by 
possession,  and  which  was  not  included  in  his  conveyance.  In  an 
action  to  determine  the  title  to  that  portion  of  the  lot  the  defendant 
set  up  adverse  possession  as  a  defense.  There  was  evidence  that 
such  possession  of  the  building  for  the  statutory  period  by  defendant 
and  his  predecessors  was  clear  and  continuous.  Held,  that  the  intent 
to  transfer  the  possession  of  the  building  and  land  as  a  whole  was 
properly  shown,  since  such  transfer  may  be  by  parol  as  well  as  by 
deed,  and  the  defense  of  adverse  possession  is  thereby  maintained. 

/(/. 
See  Barnard  v.  Swayne  (Mem.),  552. 

When  broker  entitled  only  to  commissions  on  rental  actually  received 
by  lessor. 

See  Commissions. 

Breach  of  contract  for  exchange  of  real  property  —  modification 
of  contract  by  parol  —  when  party  cannot  take  advantage  of  an 
omission  caused  by  his  consent  to  such  oral  agreement. 

See  Contract,  3. 

Liability  of  landlord  for  damages  to  property  of  tenant  caused  by 
leaky  roof  —  there  is  no  liability  unless  dangerous  condition  is  known 
or,  with  the  exercise  of  due  care,  should  have  been  known  to  the 
landlord. 

See  Landlord  and  Tenant. 

Breach  of  contract  for  purchase  of  real  property  —  specific  per- 
f«')rmauce  will  not  be  decrt^ed  when  it  is  not  possible  for  defendant  to 
convey  the  land  at  the  time  of  the  action  —  damages  —  pleading  — - 
allegations  necessary  to  sustain  recovery  of  damages  by  plaintiff. 

See  Specific  Performance. 

Dedication  and  acceptance  of  land  for  streets  —  when  filing  map 
showing  a  certain  street  is  not  a  sufficient  dedication  thereof  as  a 
public  street. 

See  Streets. 

Water  fronts  and  title  thereto  —  adverse  possession  —  legislative 
policy  since  1871  that  the  city  of  New  York  should  be  the  exclusive 
owner  of  its  water  fronts  —  when  private  possession  of  water  front 
under  cover  of  title  cannot  ripen  into  title  by  adverse  possession. 

See  Title. 

42 
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Covenant  of  seizin. 

See  Real  Property,  1. 

SALE. 

Action  to  recover  purchase  pric^e  of  goods  sold  —  counterclaim  — 
what  breach  of  contract  and  damages  arising  therefrom  defendant 
may  offset  against  plaintiff's  claim. 

See  Contract,  1. 

Breach  of  contract  —  moasuro  of  damages. 
See  Contract,  2. 

Conditional  bills  of  sale  —  when  express  agreement  upon  sale  of 
articles,  usually  designated  as  fixtures,  that  they  should  remain 
personal  property  e\'en  though  annexed  to  realty,  effective  —  when 
fact  that  removal  would  expose  small  part  of  unplastered  wall  not 
determinative  of  question  as  to  whether  articles  were  fixtures. 

See  Contract,  4. 

SALES  IN  BULK. 

See  Adatn^-hlatilgan  Co.  v.   Di   Donato   (Mem.),  542. 

SESSION  LAWS. 

1S4(S,  Ch.  2().")  —  Telegraph  Act  —  company  incorporated  for  purpose 
of  doing  electric  protective  business  a  telegraph  company. 

See  Telecjraph  Companies,  5. 

1S71,  Ch.  r)74  —  New  York  city  —  water  front,  wharves  and  docks. 
Sec  Title. 

1.S73,  Ch.  X]3  —  Xcw  York  city  —  water  fronts,  wharves  and  docks. 

S(%  Title. 

1S82,  C/l  410  —  r\msolidation  Act  —  New  York  city  —  wharves, 
doc^ks  and  water  front. 

Sec  Title. 

1 S97,  Ch.  'A7H  —  New  York  city  charter  —  water  front,  wharves  and 
docks. 

Sic  Title. 

\\)i)\.  Ch.  \V){\  —  N(nv    York    city    charter  —  approval  of  electrical 

('qiiiptncut. 

Sic  Gas  and  KLErTKicrry,  1. 

/^/r///  —  Dania^cs    for   cliaiipfc^    of    grade  —  confirmation   final    and 

r'oii('lu--iv('. 

Sec  New  York  (City  of),  1. 
I'foti — -New  ^'ork'  fily  cliartcr  —  commissioner  of  accounts. 

Sl-l'   XeW    ''I'oKK    (Cri'Y    OF),    2. 

I'lcfn  —  X«nv  "^'ork  city  cliartcr  —  water  fronts,  wharves  and  docks. 
See  Title. 

Idctn  —  New  York  city  cliartcr  —  police  —  compensation  for  mjury. 

*S'(:r  Workmen's  ( 'omi'EXsatiox  Law,  1. 

1*K)1,  Ch.  oSO  —  Puhlic  lil)rari(^s  in  city  of  New  York. 
See  LiExs,  1. 
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1909,  Ch.  38  —  Lien    Law  ^— no  lien    on    public    library    building 
erected  on  land  of  municipality. 

See  LiExs,  L 

Idem  —  Lien  Law  —  filing  of  assignment  of  contract  —  foreclosure 
of  lien. 

See  LiExs,  2-4. 

1909,  Ch.  47  —  Prison  Law  —  breach  of  parole  —  imprisonment. 
See  Crimes,  1. 

1909,  Ch.  49  —  Public    Health    Law  —  removal    of    rubbish    from 

village  streets. 

See  Negligence,  12. 

1909,  Ch.  52  —  Heal  Property  Law  —  covenant  of  seizin. 
See  IvEAL  Property,  1. 

1909,  Ch.  62  —  Tax  Law  —  computation  of  transfer  tax. 
See  Tax,  2. 

Idem  —  Tax    T^aw  —  exemption  of    proi)erty    used    exclusively    for 
charitable,  beiievole!it  or  educational  purposes. 

Sec  Tax,  3. 

1909,  Ch.  64  —  Village  Law  —  removal  of  rubbish. 

See  Negligence,  12. 

1909,  C/i.  219  —  Transportation    Corporations    Law  —  penalty   for 

refusal  by  pul)li('  :  crxice  corporation  to  furnish  electricity. 

See  Gas  and  Klectricity,  1. 

Idem  —  Transportation       Corporations       Law  —  public       service 

corporations. 

See  Telegraph  Companies,  5. 

1909,  Ch.  39:")  —  New  York  city  charter — ^  ambulance  service. 

See  Negligence,  7. 

1910,  Ch.  347  —  General  Construction  Law  —  reckoning  of  time. 
See  Gas  and  Electricity,  2. 

1910,  Ch.  4S0  ~  r*ul>lic  Service  (Commissions  Law  —  railroad  crossing 

lii^liway  at  grade. 

See  Railroads,  4. 

Idem  —  Pu])lic  Servic(>  Commission':  Law  —  regulation  of  telegraph 
comijanies. 

See  Telegraph  Companies,  5. 

1910,  Ch.  4S1  —  Railroad  Law  —  section  64  not   applicable   where 
both  parties  an^  engaged  in  interstate  commerce. 

See  Negligence,  3. 

Idem  —  T^ailroad  Law  —  construction  of  tracks  on  public  highway  — 
grade  crossing. 

See  Railroads,  4. 
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1913,  Ch.  388  —  Statute  authorizing  erection  of  bridge  over  Hudson 
river. 

See  Constitutional  Law,  4. 

1913,  Ch.  803  —  Highway  Law  —  consent  of  commissioner  of  high- 
ways to  construction  of  railroads  thereon. 

See  Railroads,  4. 

1914,  Ch.  41  —  Workmen's  Compensation  Law  —  police  not  engaged 
in  any  enumerated  employment. 

See  Workmen's  Compensation  Law,  1. 

Idem  —  Workmen's  Compensation  Law  —  improi)er  assumption  of 
fact. 

See  Workmen's  Compensation  Law,  2. 

Idein  —  Workmen's  Compensation  Law  —  award  for  death  of 
alien  workman. 

See  Workmen's  Compensation  Law,  3. 

Ide77i  —  Workmen's  Compensation  Law  —  hazardous  occupation. 
See  Workmen's  Compensation  Law,  4. 

1915,  Ch.  367  —  Highway  Law  —  lights  upon  vehicles  after 
sundown. 

See  Negligence,  5. 

1916,  Ch.  517  —  New  York  city  charter  —  commissioner  of  accounts. 
See  New  York  (City  of),  2. 

1917,  Ch.  713  —  Validity  of  statute  repealing  act  authorizing  erection 
of  bridge  over  Hudson  river. 

See  Constitutional  Law,  4. 

1918,  Ch.  166   -Railroad  Law  —  validity    of   provision   regulating 

type  of  bridge  across  Hudson  river. 

See  Constitutional  Law,  5. 

1918,  Ch.  619  —New  York  city  charter  —  damages  for  change  of 

grade  —  confi rin at  um  final  and  conclusive. 

See  New  York  (City  of),  1. 

SETOFF. 

Action  to  recover  purchase  price  of  goods  sold  —  what  breach  of 
contract  and  damages  arising  therefrom  defendant  may  offset  against 

plaintiff's  claim. 

See  (^ONTUACT,    1. 

SKATING  RINK. 

When  jxTson  injured  })y  fall  while  skating  on  public  skating  rink 

cannot  recoviT  for  injuries  sustained. 

See  Ne(;lI(;exci:,  10. 

SPECIFIC  PERFORMANCE. 

Equlfi/—  H reach  of  cofifrart  for  purchase  of  real  'property  —  Specific 
performance  irill  nof  he  decreed  irhen  it  is  not  possible  for  defendant  to 
convey  tfie  land  at  the  time  of  the  action — Damages — Pleading  — 
Allefjafions  jtecessari/  to  sustain  nconry  of  damages  by  plaintiff.  The 
s])(H'ific  i^erformance  of  a  contract  for  the  purchase  of  real  estate  may 
be  (l(^cr(H^d  only  wb(Te,  at  the  time  of  the  decree,  it  is  possible  for 
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the  defendant  to  convey  the  land.  Where,  before  the  action  is 
begun,  the  defendant  has  entered  into  a  contract  of  sale  with  a  third 
party,  who  is  not  present  and  has  had  no  notice,  so  far  as  appears,  of 
the  plaintiff's  claim,  specific  performance  will  not  be  granted.  Nor 
will  a  court  of  equity  retain  such  an  action  to  award  damages,  where 
the  plaintiff  was  aware,  before  beginning  his  action,  that  specific 
performance  was  impossible.  If,  however,  the  facts  pleaded  give 
rise  to  a  legal  liability,  the  complaint  should  not  be  dismissed.  But 
the  action  is  then  one  at  law  for  damages.  In  order  to  recover 
damages,  however,  the  plaintiff  must  allege  and  prove  performance  on 
his  part  of  the  contract  or  waiver  of  performance.  Saperstein  v. 
M.  &  F.  Savings  Bk.  257 

See  Bonsall  v.  Shiverick  (Mem.),  527;  Arnow  v.  Carmel  Realty 
Co.  (Mem.),  550;  Drake  v.  Gaffney  (Mem.),  596;  D^Angelo 
V.   1482  Broadway  Corp.   (Mem.),  603. 

STAGES. 

See  City  of  New  York  v.  Fifth  Ave.  Coach  Co.  (Mem.),  577. 

STATE. 

Relative  authority  of  state  and  Federal  governments  as  to  bridge 
over  navigable  waters. 

See  Constitutional  Law,  1-5. 

State  of  New  York  and  civil  divisions  thereof  not  liable  for  torts 
of  their  agents  and  contractors  unless  liability  has  been  assumed  — ■ 
hospital  —  when  hospital  corporation  not  released  from  liability  for 
negligence  in  its  ambulance  service  because  it  was  furnishing  such 
service  to  city  of  New  York. 

See  Negligence,  7. 

STATUTE  OF  LIMITATIONS. 

'    Computation  of  time  of  running  of  statute. 

See  Gas  and  Electricity,  2. 

STOCKBROKERS. 

See  Quinccy  v.  Emery  (Mem.),  525. 

STREET  RAILWAYS. 

Erroneous  dismissal  of  complaint  in  action  to  recover  for  injuries 
received  from  being  struck  by  street  car  —  questions  of  fact  for  the 
jury. 

See  Negligence,  9. 

STREETS. 

Dcdiraf ion  atid  acceptance  of  land  for  sfrctf.^  —  When  fding  map 
.shoiving  a  certain  street  is  not  a.  sufficient  dedication  (hmof  as  a  public 
street.  In  an  action  to  restrain  a  municipal  corporation  from  remo\  ing 
plaintiff's  house,  %\'hich  the  municipality  claims  is  located  upon  a 
public  street,  it  api)ears  that  such  claim  is  based  upon  a  map  of  a 
tract  of  land,  made  and  filed  for  and  in  behalf  of  a  land  company  in 
the  county  ch^rk's  officer  in  1S)>G  in  Avhicli  map  the  tract  was  laid  out 
in  blocks  and  lots  with  a  series  of  ])ur])orted  stnn'ts  aTuongst  which  was 
the  street  in  question  and  which  includes  the  location  of  i)laintiff's 
hous(>.  It  appears  that  such  purported  street  has  ik^  er  been  opened, 
worked  or  traveled  as  such;  that,  subsiKiuent  to  the  filing  of  such 
map,  conveyances  of  land  in  the  stret^t  wcto  ma(l(^  l>y  metes  and 
bounds,  including  lots  which  wr^re  show  n  in  said  map  a^  Iron!  ing  ui)on 
the  sti'eet  in  question,  but  wifhont  in'ufioninir  sue'!  ^^'r"(  t,  in  <^li'ect 
eliminating  the  strei  t.  canceling'  tlie  eire!*  U\  dedicale  it  lo  t  h'j  public 
use,  and  conveying  the  rij^lil,  title  and  interest  oi  t!i;j  jjrautors  in  and 
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to  the  streets  embraced  in  the  descriptions;  that  other  conveyances 
of  land  in  such  tract  contain  descriptions  which  recognize  a  new  map 
which  entirely  obliterates  the  street  in  question  and  substitutes  for 
it  a  new  street  in  a  new  location;  and  that,  for  periods  of  forty  to 
twenty  years  before  the  commencement  of  this  action,  houses  have 
been  maintained  within  the  purported  limits  of  the  street  by  plaintiff 
and  his  predecessors  and  by  others  which  obstructed  the  strip  for 
street  purposes.  Held,  that  the  evidence  does  not  show  a  sufficient 
dedication  and  acceptance  of  the  street  in  question,  to  constitute  it 
a  public  street  either  by  dedication  or  user  in  or  over  the  land  in  the 
block  in  which  plaintiff's  promises  are  situated.  Held,  further,  upon 
examination  of  the  evidence,  that  if  there  existed  any  private  ease- 
ment of  passage  over  plaintiff's  premises,  it  has  been  lost  by  the 
assertion  of  hostile  rights  which  denied  its  existence  and  prevented 
its  exercise.     Stillman  v.  City  of  Olean.  322 

Villages  —  streets  —  safety  of  travelers  using  streets  —  duty  of 
village  trustees  in  construction  and  maintenance  of  streets  —  negli- 
gence —  when  village  not  liable  for  accident  arising  from  obstruction 
in  street. 

See  Negligence,  11-13. 

Change  of  grade  — ■  confirmation  of  award  final  and  conclusive. 
See  New  York  (City  of),  1. 

Public  use  of  streets  —  right  of  telegraph  company  to  use  streets 
and  highways. 

See  Telegraph  Companies,  4—6. 

SUBROGATION. 

Indemnity  insurance —  Policy  indemnifying  oumer  of  store  against 
damages  paid  to  jycrson  injured  }vhilc  riding  in  elevator  —  When  assurance 
company  may  recover  from  negligent  manufacturer  of  elevator  damages^ 
and  taxable  costs  paid  on  account  of  judgment  against  owner —  When  it 
maij  not  recover  counsel  fees  paid  in  defending  action  against  owner. 
The  owner  of  a  dcpai'tTTiont  store  was  compelled  to  pay  a  judgment 
recovor(^d  agaiust  it  by  a  pcTson  who  was  injured  while  riding  in 
an  olovator  o\viT\t^  to  a  brc^ak  in  iron  straps  used  for  the  hoisting  cable 
of  tl^.o  el(^vaior,  v.  hidi  straps  wore  designed  by  tlie  defendant  pursuant 
to  a  contract  witli  the  ov.iut.  Part  of  sucli  judgment  was  repaid  to 
tho  own(  r  by  an  indonmity  assurance  company  which  had  issued  a 
})!>li('y  indoniiiifyiiif2:  it  in  a  speeifiod  amount  for  damages  on  account 
of  ]>ofiny  injuries  sii-'taiiiod  by  any  ])orson  while  riding  in  the  elevator. 
Tho  ])()li('y  provi(l(Hl  that  tho  assurance  company  should  be  subro- 
gated to  all  ('hiiiiis  and  rviHits  of  tho  owner  in  respect  to  such  loss 
jiii^aiiist  any  por^oii  or  por.oiis;  lioiicci  a  contractual  relation  existed 
Ix'twocn  th(^  detViKhmt.  and  tho  owuor,  and  such  owner  and  the 
assnrauco  r'oni])any  nu!,y  maintain  an  action  against  the  defendant 
wjiich  niado  and  install(Hl  tho  olovator,  and  recover  the  amount  paid 
by  oacli  of  thotn  for  (hinia.«i('s  on  ji.ccoiiut  of  the  judgment  against  the 
(jwnor.  Tlu^  assuraiu-o  (•oi]i]>aiiy  lia\'in^  paid  the  taxable  costs  taxed 
against  tlu^  owner,  it  may  rorM)\-or  them  in  this  action,  but,  having 
under  the  terms  of  its  y)oliev  deft^nded  the  action  against  the  owner, 
ex})(^nsfs  incurred  Isy  it  in  tlu^  drtVust^  of  the  action  cannot  be 
ree(A'ered.      Wuniun(il:vr  v.   Otis    Elevator   Co.  192 

SUPREME  COURT. 

Writ  of  prohihilioTi  -  Kxiraordinary  Tc^'m  of  the  Supreme  Court  — 
when  writ  will  not  l)e.y:rauted  to  })r()hihit  trial  of  defendant  at  Extraor- 
dinary Term  of  Supreme  Court  bet-auso  notice  of  appointment  of  such 

term  was  defective. 

Sec    COT'RTS. 
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Provision  of  New  York  city  charter  making  award  of  damages  by 
board  of  revision  of  assessments  final  and  conclusive  is  intended  to 
prevent  review  of  award  by  certiorari  and  is  not  violative  of  constitu- 
tional provision  securing  to  Supreme  Court  general  jurisdiction  in  law 
and  equity. 

See  New  York  (City  of),  1. 

TAX. 

1.  Federal  incovie  tax  deducted  in  arriving  at  amount  of  transfer 
tax.  The  personal  representatives  of  a  decedent  may  claim  all 
deductions  and  exemptions  from  the  Federal  income  tax  to  which  a 
decedent  would  have  been  entitled  (39  U.  S.  Stat,  at  Large,  as  amd. 
1917).  Hence  such  tax  due  from  the  estate  of  a  decedent  which  must 
be  paid  by  his  executors  must  be  deducted  in  arriving  at  the  amount 
of  the  transfer  tax  on  his  estate.     Matter  of  Hazard.  26 

2.  Assessment  of  earnings  accruing  after  death  of  decedent  unjustified. 
The  tax  imposed  by  the  statute  (Tax  Law  [Cons.  Laws,  ch.  60], 
art.  X)  upon  tlie  transfer  by  will,  or  under  the  intestate  laws,  of  any 
property  is  upon  the  clear  market  value  of  the  property  possessed  by 
the  decedent  at  the  time  of  death.  It  is  due  and  payable  at  the  time 
of  the  trjansfer  which  is  also  the  time  of  death  (§  222),  and  the  amount 
of  the  tax  is  not  affected  by  an  increase  or  decrease  in  the  value  of  the 
estate  betwec^n  the  date  of  death  and  its  subsequent  distribution. 
Where  it  appt^ars  tliat  the  amount  upon  which  a  tax  was  based 
ine hides  subsequent  eiirnin^s  of  the  undistributed  share  before  it  was 
paid  to  testator's  exfrnitors,  the  assessment  as  to  such  earnings  is 
unjustified  and  the  income  acquired  after  the  death  of  testator's 
father  must  be  deducted.  Id. 

3.  Tax  Law  —  Exemption,  of  property  oiened  and  used  by  charitable 
and  benevolent  as.^oeiatioti  —  Subordinate  lodge  of  fraternal  order  owning 
building  wJileh  it  occupies  and  also  refits  to  other  associations — When 
not  entitled,  to  exoiipfion  from  taxation.  The  policy  of  the  law  is  to 
constnu^  statutes  t'X(Sii])ting  proi)erty  from  taxation  somewhat  rigidly, 
and  not  to  perniii  such  exemption  to  be  establislied  by  doubtful 
implicatio:!.  Tlie  l.\'j:i:>hitiv(^  int(uit  to  exempt  any  property  from 
taxation  can  n('V(>r  \h)  pn^sumed,  but  must  always  be  expn^ssed  in 
langua.u:c  so  clear  as  to  admit  of  no  argumi^nt.  Where  relator,  an 
uniiKM^rporated  l()(I'!:c'  of  a  fraternal  order,  owns  a  building  containing 
halls,  lo(lg(^  and  otlicr  rooms,  which  it  uses  itself  part  of  the  time  and 
also  lea-^'^s  regularly  to  tenants,  fraternal  bodies  or  otluT  associations 
for  their  me(^tings  and  s<3cial  gatherings,  such  property  is  not  exempt 
from  taxati')!!  as  property  own^nl  by,  and  used  exclusively  for  the 
purposes  of  a  charit;ibl(%  bentn^olent  or  educational  association,  under 
subdi\'ision  7  of  section  4  of  the  Tax  Law  (Cons.  Laws,  ch.  60). 
Relator's  real  ])ro])erty  is  not  entitled  to  exemption  because,  as 
claimed,  it  was  "  lh(^  real  ])rop(Tty  of  a  fraternal  *  *  *  associa- 
tion created  to  build  and  maintain  a  building  or  Iniildings  for  its  me(it- 
ings  *  *  *  .,T|({  foj.  |}j(.  accommodation  of  other  fniterual  bodies 
or  associatioTis  "  and  ap]>li(^s  its  net  iiic()me  to  a  home  for  indigent 
members  of  its  order,  their  widows  and  orplian^.  It  was  not  brought 
into  being  for  that  pnrpose.  [Relator's  ( irterpns(^  is  charitable  rather 
than  mercenary,  but  it  is  not  ihe  kind  of  cliarital)le  enterprise  that 
comes  within  the  letter  of  the  statute,  and  the  courts  cannot  constrm^ 
the  law  for  its  benefit.      People  ex  rel.  Mi z pah  Lodge  v.  Burke.         245 

4.  Conclusion  of  law  in  conflict  with  findings  of  fact.  Although  the 
referee  found  as  a.  fact,  which  has  hvcn  unanimously  affirmed  by  the 
Ap])ellate  Division,  that  the  r(>lator  was  created  to  build  and  maintain 
its  building  for  the  i)urposes  indicated,  such  finding  is  a  conclusion 
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of  law  in  conflict  with  the  facts  as  found  and  is  not  controlling  on 

this  appeal.  Id, 

See  People  ex  rel.  General  Chemical  Co.  v.  Cantor  (Mem.),  506; 
People  ex  rel.  City  of  New  York  v.  Neville  (Mem.),  510; 
People  ex  rel.  Town  of  Bedford  v.  State  Tax  Commission 
(Mem.),  516;  People  ex  rel.  Occidental  Lodge  v.  Burke  (Mem.), 
563. 

TAXICABS. 

Insurance  (accident)  —  provision  that  insured  shall  receive  double 
indemnity  if  injured  while  in  or  on  a  public  conveyance  —  when 
taxicab  a  public  conveyance  within  purview  of  the  double  indemnity 
provision. 

See  Insurance,  5,  6. 

TAX  LAW. 

Transfer  tax  —  computation  of  amount. 

See  Tax,  2. 

Exemption  of  property  owned  and  used  by  charitable  and  benevolent 
association  —  subordinate  lodge  of  fraternal  order  owning  building 
which  it  occupies  and  also  rents  to  other  associations  —  when  not 
entitled  to  exemption  from  taxation. 

See  Tax,  3. 

TELEGRAPH  ACT. 

C'ompany   incorporated   for   purpose   of   doing   electric   protective 

business  a  telegraph  compam\ 

See  Telegraph  Companies,  5. 

TELEGRAPH  COMPANIES. 

1.  Public ^  service  corporation  must  grant  impartial  service  to  all.  A 
public  service  corporation  is  not  at  liberty  to  grant  extraordinary 
facilities  to  one  man,  and  arbitrarily  refuse  them  to  another.  What 
it  grants  to  one,  it  must,  in  like  conditions,  when  detriment  would 
follow  preference,  grant  impartially  to  all,  within  the  limits  of  capacity. 
Plaintiff  cannot  justify  discrimination  among  customers  by  dividing 
contracts  into  new  and  old,  and  applying  a  different  rate  to  each. 
The  ol^ligation  of  the  law  qualifies,  and,  in  case  of  conflict  overrides, 
the  obligation  of  the  contract.  Postal  TeL-Cahle  Co.  v.  Associated 
Press.  370 

2.  Interstate  telegraph  covipany  must  serve  customers  at  reasonable 
rate  iv illiout  (I Iseritni nation.  The  act  of  Congress  regulating  interstate 
(^()Tnnierc(>  imposes  upon  the  plaintiflf,  an  interstate  telegraph  line, 
the  (hit\  of  fairness  and  equality  in  the  treatment  of  its  customers 
(Interstate  CouuiK^ree  Aet,  §  1,  subd.  3,  and  §§  2  and  3>,  It  must 
serve  them  at  reasonal)le  rates  and  without  unjust  discrimination. 

Id. 

3.  Contract  for  private  wires — Discrimination  in  rentals — Wherir 
lessee  of  private  ivire  entitled  to  service  at  reduced  rate  granted  to  other 
and  sidhse(/uent  tessees.  Plaint  ilT  and  defendant  entered  into  contracts 
for  tile  use  of  ])ti\  ate  wires  by  tlie  latter  at  a  lixed  rate.  Thereafter, 
and  (luring  the  1ini<'  of  tlie  coritnicts,  th(^  plaintiff  reduced  its  rates 
for  like  servicr.  Tliis  action  is  })rong}it  to  recover  compensation  at 
the  rates  fixed  hy  the  eontnirts.  Held,  that  the  recovery  should  be 
limited  to  thf'  [hen  |)re\  .'liling  rates.  As  to  one  of  the  lines  so  leased, 
it  is  claimed  thai  the  di-criuiination  against  deftiudant  is  excused  by 
proof    of    (lissiniilar    conditions.     The    defendant,    alone    among   the 

atheni-s   of   lu  \vs,   was   recinired   by   the  plaintiff   to.  ^i^bmit.  to  a 
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deviation  from  the  published  rates.  That  was  enough  to  put  upon 
the  plaintiff  the  burden  of  going  forward  with  the  evidence,  of  explain- 
ing and  excusing.  Upon  the  evidence,  it  might  be  held  that  the 
rate  was  meant  to  be  a  general  one;  that  it  took  no  heed  of  cost  of 
service  or  of  anything  but  mileage;  that  the  defendant  was  singled 
out  for  adverse  discrimination  as  the  holder  of  unexpired  contracts; 
and  that  the  discrimination,  unjust  in  conception,  remained  unjust 
in  execution,  and  the  customer,  sued  for  payments  in  excess  of  the 
rates  publicly  established  as  applicable  to  all,  may  cut  the  payment 
down  to  the  common  level  for  himself.  Id. 

4.  Public  use  of  streets.  Whether  the  use  oi  the  streets  by  a  cor- 
poration is  a  public  use,  for  which  private  property  is  authorized  to 
be  taken,  will  depend  upon  the  object  aimed!^  at  and  whether  the  plan 
has  such  an  obvious  or  recognized  character  of  public  utility  as  to 
justify  the  exercise  of  the  riglit  of  eminent  domain.  It  must  be  for 
the  benefit  and  advantage  of  all  the  public  and  which  all  have  a 
right  to  freely  enter  upon,  under  terms  common  to  all.  Public  use 
necessarily  implies  the  right  of  use  by  the  public.  Holmes  Elec. 
Protective  Co.  v.  Williams.  407 

5.  Electric  protective  corporation  a  telegraph  company  and  public 
service  corporation  having  right  of  eminent  domain  and  right  to  use 
streets  and  highways.  A  company  incorporated  in  1883  under  "  The 
Telegraph  Act  "  (L.  1848,  ch.  265,  and  acts  amendatory  thereof),  for 
the  purpose  of  doing  a  general  telegraph  and  electric  protective  business 
by  means  of  automatic  electrical  alarms  or  signals  transmitted  to 
central  offices,  whore  watchmen  are  stationed  to  reply  to  such  signals 
and  render  the  services  required  thereby,  is  a  telegraph  company, 
within  the  purv  iew  of  the  act,  as  a  corporation  having  a  public  utility 
in  view  as  its  purpose,  which  is,  under  the  New  York  practice,  a 
purpose  for  which  the  power  of  emin?nt  domain  may  fitly  be  con- 
ferred. Such  corporation  is  now  recognized  as  a  public  service  cor- 
poration rep:ulat(Hl  ])y  article  9  of  the  Transportation  (\)rporations 
Law  (Cons.  Laws,  ch.  ()3)  upon  a'»  ]  ';  li  dA\',  c^>nferred,  under  appropriate 
conditions,  the  riglit  of  eniineiil  (l;^Tii;iin  and  also  the  right  to  use 
streets  and  highway :>;  and  is  al:u>  a  corporation  recognized  as  a  tele- 
graph corporation  and  iis  operations  regulated  by  the  Public  Service 
Commissions  Law  (Cons.  Laws,  ch.  48,  art.  1,  §  2,  subd.  19,  and 
art.  5).  Id. 

6.  Right  to  maintain  lines  over  streets  without  consent  of  municipal 
authorities.  Such  corporation,  being  a  telegraph  company  having  a 
franchise  from  the  state  of  New  York  pursuant  to  the  act  of  its  incor- 
poration, has  the  right  to  maintain  its  signal  lines  over  the  streets 
in  the  city  of  New  York,  according  to  the  routes  nn^ntioned  in  its 
charter  and  this  ])riviU-jj:o  or  fnui'liiso  is  not  dp])eiid<Mit  upon  the 
further  consent  of  the  city  authorities.  The  stale  could  grant  the 
corporation  such  rights  without  the  consent  of  the  municipality.     Id. 

TITLE. 

New  York  (city  of)  —  Dock.s  and  piers  —  Water  fronts  and  title 
thereto — Adverse  juyysrssioii — Lcgixlalire  policy  since  1871  that  the 
rify  of  Neir  YnrJc  shovJ-f  h'^  'he  (.'■(■! usire  ovrier  of  its  crater  fronts  —  When 
prirafe  possession  of  inn'' r  fmn'  uniler  crfnr  of  lUle  cannot  ripen  into 
title  J>y  adverse  possessioti.  \\']ht(^  no  cxpn^-^s  grant  can  be  allowed 
the  law  will  not  rcsoi't  to  tlu*  fiction  of  nn  implied  grant  so  as  to  cr(»at(^ 
a  prescriptive^  right.  App<^]iants  clarini  tith^  to  ccTtain  property  in 
the  cily  ol"  Nr\\'  York  lu! joiiii?io  \yt^v^  nvwiA  ^^\  thcin,  nesting  their 
lilies  t'>  1])ese  pr()]>(>T't ics  solely  epou  the  presumption  of  a  griu^t 
■irising  from  on  allfCi-ed  tuUcrse  user  in  connecttion  with  th<^  ])!<••■, 
mentioned.     Upon   hearings   bcfon;   coniinissioners   of   estimate    iud 
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apportionment  appointed  to  determine  the  value  of  their  property 
they  were  awarded  substantial  sums  for  the  parcels  under  considera- 
tion. The  charter  of  Greater  New  York  provides  (L.  1897,  ch.  378, 
as  amd.  L.  1901,  ch.  466,  §  71)  that  "  The  rights  of  the  city  in  and 
to  its  water  front,  ferries,  wharf  property,  land  under  water,  public 
landings,  wharves,  docks,  streets,  avenues,  parks,  and  all  other  public 
places  are  hereby  declared  to  be  inalienable."  Claimants  assert  that 
this  i)rovision  of  the  charter  has  no  application  because  their  pre- 
scriptive rights  to  each  of  said  parcels  commenced  to  run  prior  to 
its  enactment  and  rely  solely  on  adverse  possession,  which  did  not 
commence  before  1880,  and  presumption  of  a  grant.  Chapter  574 
of  the  Laws  of  1871  and  chapter  335  of  the  Laws  of  1873,  as  included 
in  the  Consolidation  Act  (L.  1882*,  ch.  410)  and  in  the  present  charter 
(L.  1901,  ch.  466),  have  been  held  by  the  courts  to  recognize  and 
affirm  the  purpose  of  the  legislature  to  make  the  property  of  the  city 
constituting  its  water  fronts  inalienable.  The  decisions  sustaining  the 
power  of  the  city  of  New  York  to  sell  its  wharves  and  piers  were 
based,  so  far  as  affected  by  the  question  of  adverse  possession,  upon 
possession  with  claim  of  title  commenced  prior  to  1873.  Held,  that 
upon  the  record  and  the  statutes  there  is  no  presumption  of  such  a 
grant  in  1880  or  at  any  other  time.  Claim  of  appellants  is  also  made 
to  two  other  parcels  upon  the  ground  of  alleged  long  i)ossession  under 
claim  of  title,  it  having  inclosed  the  bulkheads  in  a  system  of  sheds 
and  piers  and  leased  the  same  in  connection  with  the  leasing  of  such 
sheds  and  piers.  Held,  that,  for  the  reasons  stated  in  connection 
with  the  other  parcels,  and  because  the  appellants*  claim  of  adverse 
possession  is  in  hostility  to  certain  covenants  contained  in  the  deeds 
under  and  in  pursuance  of  which  they  maintain  in  part  their  claims 
in  this  proceeding,  the  appellants  have  not,  either  as  a  matter  of  fact 
or  law,  establish(>d  a  presumption  of  a  grant  to  them  by  the  municipality 
of  said  parcels.      Mailer  of  ('ity  of  Xeiv  York.  140 

Adverse  possession  —  elements  constituting  an  effective  adverse 
possession  —  acherse  possession  by  claim  of  successive  tenants  by 
unbroken  chain  of  privity  between  adverse  possessors  —  evidence 
sufficient  to  prove  title  by  adverse  possession. 

See  Heal  Property,  3-6. 

TORTS. 

I^njnstifial>l<'  and  f()rr'i])l(>  ontiy  of  scrv^ant  of  innkeeper  into  room 
of  f(Mnal<'  truest  o!'  inn  and  removal  of  her  husband  therefrom  —  measure 
of  daniaic*'^  -- injury  to  fe(>lini2:s  of  plaintiff  and  humiliation  caused 
by  aets  and  vile  and  ai)nsi\'e  lan^iap:e  of  defendant's  servant  ^— jury 
prop(Miy   inst meted  that  they  niij^ht  award  damages  therefor. 

*SV^  D  ama(;ks. 

Aetion  for  Tn.dieious  prosr^-ution — -erroneous  admission  on  second 
trial  of  ()rder  of  A])i)(llate  Division  modifying  and  reducing  judgment 
for  ])]aintirf  -  win  m  »r;-i>r  not  correeied  by  instruction  of  trial  judge 
—  erron(M)iis  ndini^.-.  uj)',n  e\  id«'n''e  offered  to  show  probable  cause. 

See  Evidence,  1-4. 

A<'ti)n  Utr  rnalieious  prosecuiion  —  ])robable  cause  —  evidence  — 
when  jury  ju'^tili.'d   in,  fiudin;,^  alHrmatively  that  probable  cause  for 

plaintiff's  arre.-t   did  not  exi^t. 

See  ^I  A  [J  (MOT'S    PifOSEClTTlON. 

TRANSFER  TAX. 

See  .]fnf[er  of  \'(U}'frrf)^'!f  (Mem.),  517;  Matter  of  Barnahy  (Mem.)^ 

')I7. 
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TRANSFER  TAX  —  Continued, 

Transfer  tax  upon  property  passing  by  will  is  due  at  death  of 
decedent  —  when  decedent  died  entitled  to  a  share  in  his  father's 
estate  not  then  distributed,  the  income  thereof  accruing  after  dece- 
dent's death  is  not  subject  to  a  transfer  tax. 

See  Tax,  1,  2. 

TRANSPORTATION  CORPORATIONS  LAW. 

Penalties  for  refusal  of  public  service  corporation  to  furnish 
electricity. 

See  Gas  and  Electricity,  1. 

Public  service  corporations. 
See  Telegraph  Companies,  5.- 

TRIAL. 

Presumption  from  possession  of  assignment  by  assignee  —  when 
evidence  insufficient  to  sustain  finding  that  assignment  was  obtained 
in  illegal  manner. 

See  Assignment. 

When  not  error  to  exclude  evidence  offered  to  show  that  corporation 
might  have  discovered  defalcation. 

See  Bills,  Notes  and  Checks,  2. 

When  parol  evidence  of  waiver  of  terms  of  written  agreement 
jidmissible. 

See  Contract,  3. 

Cross-examination  of  defendant  who  became  witness  in  his  own 
behalf  —  letter  written  to  defendant  by  person  indicted  for  a  crime 
in  ac(?ordance  with  which  defendant  furnished  money  for  an  unlawful 
purpose  —  letter  admissible  for  consideration  of  jury  upon  question 
of  credibility  of  defendant  as  a  witness. 

See  Crimes,  2. 

Action  for  malicious  prosecution  —  erroneous  admission  on  second 
trial  of  order  of  Appellate  Division  modifying  and  reducing  judgment 
for  plaintiff  —  when  error  not  corrected  by  instruction  of  trial  judge 
— ■  erron(H)us  rulings  upon  evidence  offered  to  show  probable  cause. 

Sec  Evidence,  1-4. 

Assuinj)tion  of  fact  —  evidence  from  which  connection  may  be 
inferred  between  collision  and  lack  of  signals  —  erroneous  charge. 

See  Negligence,  4-6. 

Conclusion  of  kav  in  conflict  with  findings  of  fact. 
Sec  Tax,  4. 

ULTRA  VIRES. 

Agn-<  itieut  by  vice-president  and  geu(u-al  manager  of  corporations 
guaranttH'iii^"  bills  ineuiTed  l)y  a  c()ni})any  of  different  name  but  in 
reality  the  corporation  itself  —  when  such  agreement  not  ultra  vires. 

See  Ouahanty. 

USURY. 

See  Rice  v.  Schneck  (Alem.),  oOl. 

VILLAGE  LAW. 

Kemoval  of  rubbish. 

See  Negligence,  12. 
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VILLAGES. 

Safety  of  travelers  using  streets  —  duty  of  village  trustees  in  con- 
struction and  maintenance  of  streets  —  when  village  not  liable  for 
accident  arising  from  obstruction  in  street. 

See  Negligence,  11-13. 

WAIVER. 

Requirements  of  standard  fire  insurance  policy  upon  change  of 
interest  in  property  insured  —  assignment  of  policy  upon  transfer 
of  property  —  invalidity  of  parol  agreement  by  agents  to  furnish 
consent  to  assignment  of  policy  —  waiver  —  when  defenses  not 
waived  by  insurer  in  action  upon  policy  claimed  to  have  been  assigned. 

See  Insurance,  1-3. 

WHARVES  AND  PIERS. 

Water  fronts  and  title  thereto  —  adverse  possession  —  legislative 
policy  since  1871  that  the  city  of  New  York  should  be  the  exclusive 
owner  of  its  water  fronts  — •  when  private  possession  of  water  front 
under  cover  of  title  cannot  ripen  into  title  by  adverse  possession. 

See  Title. 

WILL. 

See  Matter  of  Harris  (Mem.),  511. 

WITNESSES. 

Examination  of  accounts  of  departments  and  officers  of  city  of 
New  York  —  commissioner  of  accounts  may  compel  the  attendance 
of  witnesses  who  are  not  employees  or  officers  of  the  city. 

See  New  York  (City  of),  2. 

WORKMEN'S  COMPENSATION  LAW. 

1.  PoUceviari  of  Netv  York  city  not  entitled  to  award  under  Com- 
pensation Law  for  injuries  received  while  serving  as  patrolman.  Police- 
men of  the  city  of  K(nv  York  do  not  need  the  protection  of  the  Work- 
men's Compensation  Law  because  compensation  is  assured  to  them 
by  an  independent  statute.  (Greater  N.  Y.  Charter,  §  292;  Pohce 
Department  Rule,  597;  Charter,  §§  354,  355.)  The  special  statute 
stands,  untouched  by  a  later  statute  of  general  application,  unless 
the  purpose  to  destroy  the  special  sclieme  is  unmistakably  declared 
and  this  the  legislature  has  not  done.  A  member  of  the  police  force 
of  a  city  with  the  rank  of  patrolman,  detailed  to  service  at  a  precinct 
l)olice  station,  is  not  engaged  in  any  employment  enumerated  in 
group  44  of  section  2  of  the  Workmen's  Compensation  Law,  which 
includes  kin^pers,  guards,  nurses  or  orderlies  in  prisons,  insane  asylums 
or  hospitals,  or  in  groii])  42,  whicli  iuchu'es  tlie  maintenance  and  care 
of  buildings.  liis  occupation  is  that  of  ])atrolman,  and  his  position 
a  public  ol'lice:  and,  lietice,  ]ie  is  not  entitled  to  an  award  for  injuries 
rectMved  by  a  FmU  cau-^rd  by  tli.^  l'rr:il  iiig  oi'  a  l>ox  upon  which  he  was 
standing  to  remove  an  ei,"f-tric,  light  bnlb.  Matter  of  Ryan  v.  City 
of    New    York.  16 

2.  Death  of  rw'ploycp  of  fnnnryy  from  anthrax  —  Assumption,  withovi 
crldcrtcc,  })ji  ■'fittustritil  C'l/n ni/s.^iion  Unit  mithrax  was  communicated  hy 
hides  irhich  cf}f nloycc  htuidlrd.  Wliere  an  emploj^ee  of  a  tanning 
company,  whose  work  was  counting  South  American  and  Mexican 
hides  as  they  were  unloaded  from  freight  cars,  had  a  pimple  on  his 
neck  following  a  cut  received  whih^  being  shaved  and  after  the  pimple 
was  opened  and  poulticed  his  neck  swelled  and  he  died  three  days 
later  from  anthrax,  an  award  by  1h(^  statc^  industrial  commission  for 
his  death  cannot  be  sn  lai'ie'r  hi  1h(^  alxerre  of  all  proof  upon  the 
subj(>et,  the  coitiniission  ^uis  not  ju.'lilied  in  presuming  that  the  hides 
in  question  had  anthrax  and  that  the  germ  could  pass  to  a  person 
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WORKMEN'S  COMPENSATION  J. iiW  —  Continued, 
working  about  them,  and  it  could  not  take  judicial  notice  of  the 
nature  of  these  skins  or  their  susceptibility  to  anthrax  or  to  the 
method  or  likelihood  of  inoculation  by  an  employee.  Section  21  of 
the  Workmen's  Compensation  Law  is  not  a  substitute  for  facts,  and 
the  commission  is  not  authorized  to  make  an  award  thereunder  in 
the  absence  of  at  least  some  evidence  that  the  employee  might  with 
his  cut  have  taken  anthrax  while  at  work  about  the  hides.  Matter 
of  Eldridge  v.  Endicott,  Johnson  &  Co,  21 

3.  Award  for  death  of  alien  workman  can  he  made  to  alien  non-resident 
father  or  mother,  not  to  both  parents.  Under  section  17  of  the  Work- 
men's Compensation  Law  (Cons.  Laws,  ch.  67),  providing  that  in 
case  of  the  death  of  an  alien  workman,  injured  while  working  in  this 
state,  compensation  may  be  made  to  specified  alien  dependents,  not 
residents  of  the  United  States  or  Canada,  by  the  express  terms  of 
the  statute  an  award  (?an  be  made  only  to  a  father  or  mother  instead 
of  to  both  parents,  as  may  be  if  they  are  residents.  The  legislature 
had  the  power  to  discriminate  between  alien  dependents  and  resident 
dependents,  and  having  done  so  in  plain  language,  the  words  '*  father 
or  mother  "  cannot  be  construed  as  if  they  read  "  each  parent." 
Matter  of  Skarpeletzos  v.   Toumes  &  Raptis  Co.  46 

4.  Workman  killed  while  doing  non-hazardous  work  for  his  employer 
under  contract  and  in  time  outside  of  his  regular  employment — When 
award  cannot  he  made  hi/  industrial  commission.  Where  the  owner  of 
tenement  houses,  himself,  attended  to  the  painting,  papering  and 
repairing  of  the  houses  and  the  collection  of  the  rents,  having  no 
other  occupation,  he  was  engaged  in  the  "  maintenance  and  care  of 
buildings  for  pecuniary  gain;"  he  was  an  "  employer  "  whose  employ- 
ment was  hazardous  within  the  meaning  of  the  statute  (Workmen's 
Compensation  Law  [Cons.  Laws,  ch.  67],  §  2,  group  42;  §  3,  subds. 
1,  3,  5),  and  a  workman  employed  by  him  to  assist  in  such  work  was 
engaged  in  a  hazardous  occupation  during  the  hours  for  which  he 
was  employed  for  and  in  such  work,  but  when  he  undertook,  under  a 
separate  contract  with  his  employer  and  in  times  in  which  he  was 
not  employed  and  paid  for  his  regular  work,  to  do  work  for  him  which 
was  not  hazardous  within  the  meaning  of  the  statute,  his  legal  repre- 
sentatives ar(^  not  entitled  to  an  award  because  he  was  killed  by  an 
accident   while   doing    such   work.     Matter   of    Render  v.  Reineking. 

240 

5.  "  Accident  "  defined  — •  Evidence  —  Wheii  insufficient  to  show  felon 
on  hand  was  caused  hy  accident  —  Erroneous  award.  An  accident  is 
an  event  which  takes  place  without  one's  foresight  or  expectation; 
an  ev(^iTt  that  proceeds  from  an  unknown  cause  or  is  an  unusual 
(^ITect  of  the  known  cause,  and,  therefore,  not  €>xpected.  Where  a 
workman  was  given  an  award  by  the  industrial  commission  upon  the 
ground  that  a  felon  which  disabled  his  right  hand  was  the  result  of 
an  accident,  such  award  is  eiTo neons  when  the  only  evidence  tending 
to  sliow  the  cause  of  the  felon  was  that  the  claimant  did  not  show 
d(^iinitely  just  wliat  caused  the  pain  or  injury,  but  believed  it  was 
caust^d  by  the  constant  use  of  a  screw-driver  which  bruised  the  palm 
of  his  hand  and  that  thc^  bruise  developed  into  a  felon.  Such  testi- 
mony is  insufficient  to  s1k)w  that  the  injury  was  caused  by  accident. 
Matter  of  Woodruff  v.  Howes  Construction  Co.  276 

See  Matter  of  Balnis  v.  Brady  &  Gioe  (Mem.),  507;  Matter  of 
SaJotar  v.  Neuglass  c^  Co.  (Mem.),  508;  Matter  of  Ahromch- 
witz  V.  Hudson.  View  Const.  Co.  (Mem.),  509;  Matter  of 
Smith  V.  Bartle  Mfg.  Corp.  (Mem.),  564;  Matter  of  Farrington 
V.  U.  S.  R.  R.  A d miyiistration  (Mem.),  564;  Matter  of  Bryant 
V.  Pullman  Co.  (Mem.),  579;  Matter  of  Mariano  v.  Krasnoger 
Bros.  (Mem.),  609. 
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HiscocK,  Ch.  J. 

SALES. 

Action' to  recover  purchase  price  of  goods  sold;  Counter- 
claim; What  breach  of  contract  and  damages  arising 
therefrom  defendant  may  offset  against  plaintiff's 
claim. 
Goodyear  Tire  &  R.  Co.  v.  Vulcanized  P.  Co.,  118,  121. 

PRACTICE. 

Judgment;  When  judgment  granted  and  entered  for  dis- 
missal of  complaint  may  not  be  vacated  and  judg- 
ment granted  on  the  merits. 

Ring  &  Son  v.  Winola  Worsted  Yarn  (^o.,  127,  128. 

NEW  YORK  (CITY  OF). 

Constitutional  law;  Certiorari;  Streets;  Provision  of  charter 
making  award  of  damages  by  board  of  revision  of 
assessments  final  and  conclusive;  Such  provision  is 
intended  to  prevent  review  of  award  by  certiorari 
and  is  not  violative  of  constitutional  provision 
securing  to  Supreme  Court  general  jurisdiction  in 
law  and  equity. 
]\H)ple  ex  r(4.  Crane  v.  Jlahlo,  .')09,  31o. 

STREETS. 

Dedication  and  acceptance  of  land  for  streets;  When  filing 
map  showing  a  certain  street  is  not  a  suflftcient 
dedication  thereof  as  a  public  street. 

Stilhnan  v.  City  of  Oloan,  322,  324. 

INSURANCE   (ACCIDENT). 

Common  carriers;  Taxicab;  Provision  that  insured  shall 
receive  double  indemnity  if  injured  while  in  or  on 
a  public  conveyance;  When  taxicab  a  public  con- 
veyance within  purview  of  the  double  indemnity 
provision.  (Con.  op.) 
Anderson  v.  Fidelity  &  Ca.^ualty  Co.,  475,  487. 

Chase,  J. 

NEW  YORK  (CITY  OF). 

Docks  and  piers;  Water  fronts  and  title  thereto;  Adverse 
possession;  Legislative  policy  since  1871  that  the 
city  of  New  York  should  be  the  exclusive  owner  of 
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therein;  Action  for  annulment  of  marriage  on 
ground  that  defendant  was  divorced  from  first 
husband  in  foreign  state  for  cause  not  recognized 
in  this  state;  When  such  action  may  not  be 
maintained. 
Hubbard  v.  Hubbard,  81,  83. 

TORT. 

Innkeepers;  Unjustifiable  and  forcible  entry  of  servant  of 
innkeeper  into  room  of  female  guest  of  inn  and 
removal  of  her  husband  therefrom;  Measure  of 
damages;  Injury  to  feelings  of  plaintifE  and  humili- 
ation caused  by  acts  and  vile  and  abusive  language 
of  defendant's  servant;  Jury  properly  instructed  that 
they  might  award  damages  therefor. 
Boyce  v.  Greeley  Square  Hotel  Co.,  106,  108. 

WORKMEN'S  COMPENSATION  LAW. 

Workman  killed  while  doing  non- hazardous  work  for  his 
employer   under   contract  and  in  time   outside   of 
his  regular   employment;    When  award  cannot  be 
made  by  industrial  commission. 
Matter  of  Render  v.  Keineking,  240,  241. 

LOST,  OR  ABANDONED,  PROPERTY. 

Bailment;  Railroads;  Railroad  company  entitled  as  bailee 
to  possession  of  property  left  on  railroad  train  by 
passenger;  False  imprisonment;  Malicious  prose- 
cution; Arrest  of  person  who  took  package  left  on 
train  and  refused  to  give  it  to  railroad  officials; 
When  such  arrest  justified  and  not  basis  for  action 
for  false  imprisonment  and  malicious  prosecution. 
Foulko  V.  N.  Y.  C^oiisolidated  R.  H.  (\>.,  209,  271. 

NEW  YORK  (CITY  OF). 

Examination  of  accounts  of  departments  and  officers  of 
city;    Commissioner   of   accounts   may   compel  the 
attendance  of  witnesses  who  are  not  employees  or 
officers  of  the  city. 
Matter  of  Hirselifield  v.  Hanley,  340,  347. 

VILLAGES. 

Streets;  Safety  of  travelers  using  streets;  Duty  of  village 
trustees  in  construction  and  maintenance  of  streets ; 
Negligence;    When  village   not   liable   for   accident 
arising  from  obstruction  in  street. 
Lyman  v.  Villager  of  Potsdam,  398,  401. 

43 
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INSURANCE  (FIDELITY). 

Limitation  of  time  within  which  to  present  claim;  When 
claim  must  be  presented  within  six  months  following 
end  of  insured  period. 

First  Nat.  Bank  v.  Nat.  Surety  Co.,  469,  470. 

HOGAN,  J. 

ASSIGNMENT  OF  MORTGAGE. 

Action  by  executors  of  decedent  to  set  aside  assignment 
of  mortgage  purporting  to  have  been  made  by  him 
and  in  possession  of  the  assignee;  Evidence;  Pre- 
sumption from  possession  of  assignment  by  assignee; 
When  evidence  insufficient  to  sustain  finding  that 
assignment  was  obtained  in  illegal  manner. 
Davin  v,  Lsman,  1,  5. 

TORTS. 

Action  for  malicious  prosecution;  Evidence;  Erroneous 
admission,  on  second  trial,  of  order  of  Appellate 
Division  modifying  and  reducing  judgment  for 
plaintiff;  When  error  not  corrected  by  instruction 
of  trial  judge;  Erroneous  rulings  upon  evidence 
offered  to  show  probable  cause. 
Mulder  v.  U.  S.  Slicing  :\Iaehine  C^o.,  88,  90. 

NEGLIGENCE. 

Highway  Law;  When  driving  a  vehicle  at  night  on  public 
highway  without  lights  is  not  negligence.     (Dis.  op.) 

Martin  v.  llerzog,  1G4,  172. 

SUBROGATION. 

Indemnity  insurance;  Policy  indemnifying  owner  of  store 
against  damages  paid  to  persons  injured  while  riding 
in  elevator;  When  assurance  company  may  recover 
from  negligent  manufacturer  of  elevator  damages 
and  taxable  costs  paid  on  account  of  judgment 
against  owner;  When  it  may  not  recover  counsel 
fees  paid  in  defending  action  against  owner. 
Wananiakcr  v.  Otis  Khnator  Co.,  192,  196. 

REAL  ESTATE  BROKER. 

Commissions  for  renting  property;  When  broker  entitled 
only  to  commissions  on  rental  actually  received  by 
lessor. 

Naeirenia  Co.  v.  Cassidy,  If)!),  4()(). 
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FIXTURES. 

Conditional  bills  of  sale;  When  express  agreement  upon 
sale  of  articles,  usually  designated  as  fixtures,  that 
they  should  remain  personal  property  even  though 
annexed  to  realty,  effective;  When  fact  that  removal 
would  expose  small  part  of  unplastered  wall  not 
determinative  of  question  as  to  whether  articles 
were  fixtures. 
De  Bevoise  v.  Alapli^  Ave  (\)iist.  Co.,  490,  497. 

Cardozo,  J. 

NEW  YORK  (CITY  OF). 

Workmen's  Compensation  Law;  Policeman  of  New  York 
city    not    entitled    to    award    under    Compensation 
Law  for  injuries  received  while  serving  as  patrolman. 
Matter  of  Ryan  v.  (^ity  of  Xcnv  York,  1(3,  18. 

CRIMES. 

Prison  Law;  Habeas  corpus;  When  prisoner,  serving  a 
sentence,  committed  another  crime  while  out  on 
parole  for  which  he  was  convicted,  and  afterwards 
found  to  be  delinquent,  ho  cannot  be  released  on 
ground  that  sentences  are  concurrent;  He  must 
serve  both  terms  consecutively;  Penal  Law,  §  2190. 
People  ex  rel.  Newtou  v.  T\voinV)ly,  33,  34. 

ELECTRIC  LIGHT  CORPORATION. 

Action  against  corporation  to  recover  penalties  for  its 
refusal  to  supply  lights  to  customer;  Unreasonable 
and  illegal  exaction  as  condition  of  customer's 
having  lights;  Statute  of  Limitations;  Computation 
of  time  of  running  of  statute. 
Tismer  V.  Now  Yorlc  Fjd'soii  Co.,  I'AJ,  loS. 

NEGLIGENCE. 

Highway  Law;  Driving  a  vehicle  at  night  on  public  highway 
without  lights  is  negligence;  Erroneous  charge. 
Martin  V.  Herzo^,  U\4,  UUi. 

TORTS. 

State  of  New  York  and  civil  divisions  thereof  not  liable 
for  torts  of  their  agents  and  contractors  unless 
liability  has  been  assumed;  Hospital;  When  hospital 
corporation  not  released  from  liability  for  negligence 
in  its  ambulance  service  because  it  was  furnishing 
said  service  to  city  of  Nev/  York, 
Murtha  v.  N.  Y.  H.  M.  Vn\.  &  Flower  Hospital,  183,  185. 
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CHANCERY  PRACTICE. 

Supreme  Court;  When  supplemental  bill  in  equity  may 
be  filed,  even  after  decree;  Appeal;  Equity;  When 
measure  of  relief  upon  new  trial  may  be  modified 
in  accordance  with  changes  in  conditions  which 
took  place  pending  the  appeal. 
Riidiger  v.  Coleman,  225,  228. 

MECHANIC'S  LIEN. 

New  York  (city  of) ;  Free  library ;  No  lien  can  be  had  against 
such  building  or  the  money  in  hands  of  the  building 
committee  for  labor  and  materials  furnished  the 
contractor;  Such  building  is  a  public  building  on 
land  of  city  and  there  are  no  corporate  moneys  in 
hands  of  the  committee. 
Sexauer  &  Lemke  v.  Burke  &  Sons  Co.,  341,  342. 

TELEGRAPH  COMPANIES. 

Interstate  Commerce  Law;  An  interstate  telegraph  line 
must  serve  its  customers  at  reasonable  rates  and 
without  discrimination;  Contracts  for  private  or 
leased  wires;  Discrimination  in  rentals  for  such 
wires ;  When  lessee  of  private  wire  entitled  to  service 
at  reduced  rates  granted  to  other  and  subsequent 
lessees  of  v/ires. 
Postal  Tel.-(;al)l('  Co.  v.  Associated  Press,  370,  373. 


Eminent  domain;  Validity  of  incorporation  of  electric 
protective  company  under  *'  The  Telegraph  Act;" 
Such  company  not  a  public  service  corporation 
having  right  of  eminent  domain;  Under  certificate 
of  incorporation,  cannot  occupy  streets  of  New 
York  city  without  secondary  franchise  from  munici- 
pal authorities.  (Dis.  op.) 
Holmes  FJeetric  l^rotcetive  Co.  v.  Williams,  407,  441. 

REAL  PROPERTY. 

Contract;  Breach  of  contract  for  exchange  of  real  property; 
Modification    of    contract    by    parol;    When    party 
cannot  take   advantage  of  an  omission  caused  by 
his  consent  to  such  oral  agreement.     (Con.  op.) 
Iiiiporator  Rviihy  Co.  v.  TiiU,  447,  453. 

Pound,  J. 

WORKMEN'S  COMPENSATION  LAW. 

Award  for  death  of  alien  workman  can  be  made  to  alien 
non-resident  father  or  mother,  not  to  both  parents. 

Matter  of  Skar])eletzos  v.  Counes  &  Raptis  Co.,  46,  47. 
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PLEADING. 

When  allegation  that  non-negotiable  draft  was  duly 
accepted  for  a  valuable  consideration  sufficient; 
When  complaint  containing  such  allegation  and 
accompanying  affidavit  sufficient  basis  for  warrant 
of  attachment. 
California  Packing  Corp.  v.  Kelly  S.  &  D.  Co.,  49,  52. 

LIBEL. 

Evidence;  Damages;  Actual  damages  may  b^  recovered 
against  corporation  as  publisher  of  book  containing 
libelous  matter,  irrespective  of  ill  will  or  intent  to 
injure;  Punitive  damages  defined;  When  properly 
allowed;  What  evidence  of  knowledge  that  matter 
ofEered  for  publication  was  a  malicious  libel  is 
required  to  charge  officers  of  corporation  therewith 
and  make  corporation  liable  therefor;  Agency; 
Knowledge  of  agent,  when  attributable  to  principal. 
Corrigan  v.  Bobbs-Merrill  Co.,  58,  62. 

TAX  LAW. 

Exemption  of  property  owned  and  used  by  charitable  and 
benevolent  association;  Subordinate  lodge  of  fra- 
ternal order  owning  building  which  it  occupies  and 
also  rents  to  other  associations;  When  not  entitled 
to  exemption  from  taxation. 
People  ex  rel.  Mizpah  Lodge  v.  Burke,  245,  246. 

TELEGRAPH  COMPANIES. 

Eminent  domain;  Validity  of  incorporation  of  electric 
protective  company  under  '*  The  Telegraph  Act;*' 
Such  company  not  a  public  service  corporation 
having  right  of  eminent  domain;  Under  certificate 
of  incorporation,  cannot  occupy  streets  of  New 
York  city  without  secondary  franchise  from  munici- 
pal authorities.  (Dis.  op.) 
Holmes  Eleetrie  Protective  Co.  v.  Williams,  407,  425. 

WRIT  OF  PROHIBITION. 

Extraordinary  Term  of  the  Supreme  Court;  When  writ 
will  not  be  granted  to  prohibit  trial  of  defendant  at 
Extraordinary  Term  of  Supreme  Court  because 
notice  of  appointment  of  such  term  was  defective. 

People  ex  rel.  Childs  v.   Kxtraord.  Trial  Tn-ni,  -MV,),    Mm. 
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McLaughlin,  J. 

REAL  PROPERTY. 

Deed;  Covenant  of  seizin;  When  action  for  breach  of  cove- 
nant lies;  Damages;  Costs  and  expenses  allowed 
only  in  action  making  direct  attack  on  title. 

Ililliker  v.  Rueger,  11,  13. 

NEGLIGENCE. 

Injury    by    animal;    Contributory    negligence;    Death    of 
intestate  by  kick  of  horse;  Owner  of  horse  not  liable 
when  decedent  had  a  full  knowledge  of  horse  and 
his  habits  as  owner  thereof. 
Ilosmer  v.  Carm^y,  73,  75. 

RAILROADS. 

Master  and  servant;  Negligence;  Federal  Employers'  Lia- 
bility Act;  Action  for  injury  by  employee  of  railroad 
company  engaged  in  interstate  commerce;  Rights 
and  liabilities  of  parties  governed  by  Federal 
Employers'  Liability  Act;  Railroad  Law  of  this  state, 
section  64,  has  no  application  whatever. 
Koiit  V.  Krio  U.  K.  (\).,  <)4,  IKi. 

LANDLORD  AND  TENANT. 

Negligence;  Liability  of  landlord  for  damages  to  property 
of  tenant  caused  by  leaky  roof;  There  is  no  liability 
unless  dangerous  condition  is  known  or,  with  the 
exercise  of  due  care,  should  have  been  known  to 
the  landlord. 
Ilirsch  V.  J^adt,  100,  102. 

APPEAL. 

Insurance  (fire);  Findings  reversed  by  Appellate  Division, 
and  new  findings  made,  must  be  set  forth  in  order 
or  pointed  out  therein;  Requirements  of  standard 
fire  insurance  policy  upon  change  of  interest  in 
property  insured;  Assignment  of  policy  upon  transfer 
of  property;  Invalidity  of  parol  agreement  by  agents 
to  furnish  consent  to  assignment  of  policy;  Waiver; 
When  defenses  not  waived  by  insurer  in  action  upon 
policy  claimed  to  have  been  assigned. 
CircrTilniicr  y.  ( 'oimcd  iciit   Fii-c  Ins.  Co.,  ,3tS8,  390. 

NEGLIGENCE. 

Contributory    iirjirlii^mre;    When    person    injured    by   fall 
whi]c  skating  on  public  skating'  rink  cannot  recover 

for  injuries  sustained. 
Sliicid-,  \.  \';iii-}\ -  jtoti  Aimisciiiciit  (\>rp.,  396,  397. 
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Crane,  J. 

WORKMEN'S  COMPENSATION  LAW. 

Death  of  employee  of  tannery  from  anthrax;  Assumption, 
without  evidence,  by  industrial  commission  that 
anthrax  was  communicated  by  hides  which  employee 
handled. 

Matter  of  Eldridgo  v.  Endicott,  Johnson  &  Co.,  21,  22. 

TAX. 

Transfer  tax  upon  property  passing  by  will  is  due  at  death 
of  decedent;  When  decedent  died  entitled  to  a  share 
in  his  father's  estate  not  then  distributed,  the 
income  thereof  accruing  after  decedent's  death  is 
not  subject  to  a  transfer  tax. 

Matter  of  Hazard,  26,  28. 

BOND  AND  MORTGAGE. 

Presumption  as  to  value  of  bond;  Settlement  with  obligors 
on  bond  for  less  than  face  value  because  mortgage 
security  was  of  little  value;  When  such  settlement 
cannot  be  sustained  without  proof  that  obligors 
were  not  solvent. 
Thoiiuis  V.  Zalika,  1.S7,  189. 

« 

TELEGRAPH  COMPANIES. 


Eminent  domain;  Validity  of  incorporation  of  electric 
protective  company  under  '*  The  Telegraph  Act;" 
Such  company  a  public  service  corporation  having 
right  of  eminent  domain;  Right,  under  certificate  of 
incorporation,  to  occupy  streets  of  New  York 
city  without  secondary  franchise  from  municipal 
authorities. 

llolnu'S  Elcetric  Protective  Co.  v.  Williams,  407,  413. 

Andkews,  J. 

RAILROADS. 

Negligence;  Contributory  negligence;  When  negligence  of 
section  hand,  struck  and  killed  by  locomotive  while 
asleep  on  tracks,  not  proximate  cause  of  his  death; 
When  question  whether  negligence  of  engineer  was 
proximate  cause  of  injury  was  for  the  jury. 
Bra^^  \.  ('('iitral  X.  E.  K\'.  Co.,  54,  5(3. 
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Elkus,  J. 

BANKS  AND  BANKING. 

Corporations;  When  bank  liable  for  amount  of  checks  of 
corporation  indorsed  by  president  thereof  and 
deposited  in  such  bank  for  his  personal  use. 

Wagner  Trading  Co.  v.  B.  P.  Nat.  Bank,  37,  39. 

CONSTITUTIONAL  LAW. 

Interstate  (fommerce;  Authority  of  Federal  government 
over  navigable  waters ;  Authority  of  state  to  authorize 
bridge  over  navigable  stream  subject  to  approval 
of  Congress;  Act  of  Congress  authorizing  but  limiting 
time  for  construction  of  bridge  over  Hudson  river; 
Waiver  of  penalty  incurred  by  failure  to  construct 
within  time  limit;  Property  rights  cannot  be  for- 
feited by  mere  legislative  enactment;  Illegal  attempt 
to  repeal  franchise;  State  may  not  impose  penalty 
of  injunction  and  forfeiture  for  exercise  by  cor- 
poration of  Federal  franchise. 
People  V.  Hudson  River  Connecting  R.  R.  Corp.,  203,  207. 

WORKMEN'S  COMPENSATION  LAW. 

Accident  defined;  Evidence;  When  insufficient  to  show 
felon  on  hand  was  caused  by  accident;  Erroneous 
award. 

IMaticr  of  Woodruff  v.  Howes  Construction  Co.,  270,  277. 

HIGHWAYS. 

Railroads;  Public  service  commission;  Construction  of 
railroad  switch  track  across  a  public  highway; 
When  consent  of  commissioner  of  highways  to 
such  construction  necessary;  When  public  service 
commission  has  no  power  to  authorize  such  con- 
struction. (Dis.  op.) 
l^eople  V.  Dekiwarc  &  Hudson  (^o.,  279,  28S. 

REAL  PROPERTY. 

Title  by  adverse  possession;  Elements  constituting  an 
effective  adverse  possession;  Adverse  possession  by 
claim  of  successive  tenants  by  unbroken  chain  oi 
privity  between  adverse  possessors;  Evidence  suffi- 
cient to  prove  title  by  adverse  possession. 
Bclotti  V.  Bickhardt,  200.  209. 
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CRIMES. 

Forgery;  Evidence;  Witness;  Cross-examination  of  defend- 
ant who  became  witness  in  his  own  behalf;  Letter 
written  to  defendant  by  person  indicted  for  a  crime 
in  accordance  with  which  defendant  furnished 
money  for  an  unlawful  purpose;  Letter  admissible 
for  consideration  of  jury  upon  question  of  credibility 
of  defendant  as  a  witness. 
People  V.  Johnston,  332,  334. 

INSURANCE  (ACCIDENT). 

Common  carriers;  Taxicab;  Provision  that  insured  shall 
receive  double  indemnity  if  injured  while  in  or  on 
a  public  conveyance;  When  taxicab  a  public  con- 
veyance within  purview  of  the  double  indemnity 
provision. 
Anderson  v.  Fidelity  &  Casualty  Co.,  475,  478. 

Per  Curiam. 

MOTION  FOR  RE-ARGUMENT. 

Motion  denied  because  rehearing  before  public  service 
commission  was  ordered;  Question  claimed  to  have 
been  overlooked  may  then  be  presented;  Also, 
question  sought  to  be  re-argued  a  subordinate  one 
to  the  larger  question  decided. 
People  ex  rel.  N.  Y.  C.  &  H.  li.  U.  K.  (yO.  v.  Public  Service 
Commission,  003. 

ELECTIONS. 

Rules  for  nominations  for  town,  village  and  school  district 
offices;   When  appeal  in  proceeding  to  have  town 
primary  election  declared  illegal  will  be  dismissed 
on  ground  that  question  presented  is  academic. 
Matter  of  Scott,  566,  567. 

INSURANCE  (HEALTH). 

Application  for  policy  containing  false  statement  that 
applicant  had  not  had  medical  or  surgical  treatment 
within  five  years;  When  applicant  cannot  recover 
although  he  stated  the  true  facts  to  the  agent  who 
failed  to  state  them  in  the  application. 
Stamilcvich  v.  St.  Lawrence  Life  Assn.,  586,  587. 

HABEAS  CORPUS. 

Not  proper  procedure  to  review  sufficiency  of  indictment; 
Demurrer  or  motions  in  trial  court  proper  practice. 

People  ex  rel.  Cliilds  v.  Knott.  6()S. 
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